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PREFACE  TO  VOLUME  TWO. 


Whatever  may  be  the  merits  of  this  book,  it  is  a  product  of 
great  labor.  Volume  One,  published  a  year  ago,  contained  a 
brief  introductory  part  devoted  to  a  general  analysis  of  the 
nature  and  significance  of  public  utility  franchises,  the  ways 
in  which  they  are  acquired  and  the  various  means  adopted  at 
different  times  and  in  different  places,  to  protect  the  public 
interests  in  connection  with  the  operation  of  public  utilities 
by  private  corporations.  Volume  One  also  contained  a  much 
larger  part  devoted  to  a  description  of  typical  franchises 
actually  in  operation  in  various  cities  of  the  United  States, 
covering  those  utilities  which  are  distributed  by  pipes  or 
wires  in  the  public  streets,  namely :  electric  light  and  power, 
the  telephone,  the  telegraph,  messenger  and  signal  service, 
electrical  conduits,  water  supply,  sewerage,  central  heating, 
refrigeration,  transmission  of  mail  and  merchandise  by  pneu- 
matic power,  pipe  line  distribution  of  oil  and  artificial  and 
natural  gas.  Some  interesting  things  have  happened  in  the 
franchise  line  since  Volume  One  was  piiblished.  The  most 
important  of  these,  so  far  as  the  classes  of  franchises  treated 
in  that  volume  are  concerned,  is  the  Minneapolis  gas  settle- 
ment of  February  and  March,  1910.  This  settlement  is  so 
noteworthy,  especially  in  view  of  the  conditions  contained  in 
the  old  gas  franchises  of  which  mention  was  made  in  Volume 
One,  that  I  have  reprinted,  substantially  in  full,  as  an  ap- 
pendix in  Volume  Two,  the  Minneapolis  gas  franchise  passed 
February  23rd,  1910,  and  the  Minneapolis  gas  regulation 
ordinance  passed  March  24,  1910. 

The  present  volume  includes  a  part  devoted  to  a  description 
of  local  transportation  franchises  in  a  large  number  of  Ameri- 
can cities.  The  utilities  considered  are  street  railways,  ele- 
vated railroads,  .subways,  interurban  railways,  bridges,  via- 
ducts, toll  roads,  depots,  belt  line  railroads,  spur  tracks,  docks, 
markets,  ferries  and  omnibus  lines.  The  immense  importance 
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of  these  utilities  coupled  with  the  wealth  of  documentary 
materials  available  in  regard  to  many  of  them,  especially 
street  railways,  has  made  this  part  of  the  book  more  bulky 
than  was  originally  intended.  It  is  hope'd  that  with  the  help  of 
the  carefully  prepared  index  those  readers  who  desire  to  refer 
to  a  particular  city  or  a  particuljar  subject  will  have  no  diffi- 
culty in  finding  everything  there  is  in  the  book  bearing  on 
the  matter  in  which  they  are  especially  interested.  I  have 
also  taken  the  precaution  to  place  early  in  the  volume  a  chap- 
ter on  "  Elements  of  a  Model  Street  Railway  Franchise," 
which  I  desire  especially  to  commend  to  the  attention  of  my 
readers,  as  it  contains  constructive  suggestions  which  are 
deemed  to  be  important.  I  am  particularly  anxious  that  every 
one  who  consults  this  volume  should  get  the  author's  point  of 
view  as  respects  the  public  nature  of  the  street  railway  and 
the  imperative  necessity  of  gradually  amortizing  the  capital 
now  invested  in  the  business  instead  of  continuing  the  policy 
of  reckless  finance  which  has  been  characteristic,  in  large 
measure,  of  street  railway  companies. 

In  the  last  part  of  the  book  the  discussion  relates  to  a 
number  of  interesting  and  important  items  in  the  general 
franchise  problem,  such  as  the  constitutional  and  statutory 
safe-guarding  of  franchise  procedure,  the  regulation  of  pub- 
lie  utilities  by  state  and  local  commissions,  franchise  taxation, 
capitalization' and  municipal  ownership.  These  subjects  are 
so  broad  and  so  complex  as  to  deserve  extended  discussion  in 
a  separate  volume.  All  that  has  been  attempted  in  the  con- 
cluding chapters  of  this  book  is  a  brief  and  somewhat  rough 
statement  of  what  I  consider  to  be  the  more  important  gen- 
eral principles  that  should  govern  public  activities  in  rela- 
tion to  the  public  utility  problems  there  considered. 

Franchises  are  often  thought  to  be  difficult  and  technical, 
fit  only  for  the  consideration  of  experts.  Yet,  as  a  matter  of 
■fact,  they  are  about  the  most  interesting  of  all  the  things 
with  which  municipal  government  has  to  deal.  The  very 
extremities  of  the  body  politic,— the  individual  households 
and  the  individual  people,  men,  women  and  children, — are  ■ 
daily  touched  and  controlled  by  the  vital  forces  set  in  motion 
by  franchise  grants.  Light,  heat,  communication,  transit,  and 
sometimes  water  itself,  the  prime  necessity  of  urban  life,  are 
brought  into  the  people's  homes  or  past  their  doors  by  fran- 
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chise  agencies  that  are,  in  large  part,  invisible.  The  relation 
of  the  ciTic'mind  to  public  utilities  is  much  like  the  relation 
of  the  individual  mind  to  the  nerve  system  and  the  blood  ves- 
sels of  the  human  body  in  the  days  before  physiology  had 
revealed  the  body's  internal  mechanism  and  functioning. 
Some  day,  cities  will  come  to  self-consciousness  and  begin 
to  see  the  significance  of  the  numerous,  but  isolated  franchise 
sensations  that  are  now  felt  in  the  every-day  life  of  the  indi- 
vidual citizens  without  being  half  understood.  When  the 
connections  are  made  and  the  psychological  circuit  is  com- 
plete, franchise  books  will  no  longer  be  looked  upon  as  neces- 
sarily abstruse  but  will  be  regarded  as  a  form  of  popular 
literature. 

In  the  preparation  of  Volume  Two  I  have  omitted  the 
"  List  of  Authorities,"  as  it  would  be  little  more  than  a  list 
of  available  documents  of  particular  cities,  all  of  which  are 
referred  to  in  the  foot  notes  scattered  through  the  body  of  the 
book.  Any  one  desiring  to  find  the  author's  sources  of  infor- 
mation as  to  a  particular  city,  can  do  so  by  consulting  the 
index  and  referring  to  the  pages  where  the  city  is  mentioned. 

I  am  under  especial  obligations  to  my  friend  and  colleague. 
Dr.  Eobert  Harvey  Whitten,  Librarian-Statistician  of  the 
Public  Service  Commission  for  the  First  District,  New  York, 
who  has  generously  helped  me  in  getting  materials  for  this 
work,  and  to  Mina  Gates  Wilcox,  my  wife,  who  has  prepared 
the  indexes  of  both  volumes,  much  to  my  relief,  and  who  has 
endured  with  patience  the  devotion  for  more  than  two  years 
past  of  practically  all  my  waking  hours  at  home  to  the  writ- 
ing of  this  book. 

It  is  probably  needless  for  me  to  say  that  the  opinions  ex- 
pressed in  this  book  are  my  own  and  should  not  be  considered 
in  any  case  as  reflecting  the  views  of  the  Public  Service  Com- 
mission for  the  First  District. 

Belob  F.  Wilcox. 
Elmhtjkst,  N.  Y., 

January  8,  1911. 
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277.    Public  nature   of  the  street  railway  business The 

whole  street  railway  pioblem  turns  upon  the  point  as  to 
whether  the  business  is  public  or  private  in  its  nature.  In 
this  country  it  has  generally  been  treated  as  a  private  busi- 
ness somewhat  "  aiiected  with  a  public  interest."  If  it  is 
a  private  business,  then  the  ever-controlling  motive  in  it  is 
the  making  of  profits.  If  it  is  a  public  business,  there  are 
other  controlling  purposes  which  may  in  case  of  conflict' 
over-ride  the  motive  financial  gain.     ' 

In  the  early  history  of  railroads,  the  new  enterprise  was 
endowed  with  a  share  of  sovereignty  which  enabled  the  rail- 
road corporation  to  acquire  a  right  of  way  by  taking  private 
property  in  condemnation  proceedings.  By  this  fact  alone  the 
railroad  was  characterized  as  a  public  improvement.  Indeed, 
the  public  character  of  the  railroad  was  so  fully  recognized 
that  both  the  federal  and  the  state  governments,  as  well 
as  many  municipal  subdivisions  granted  subsidies  or  loaned 
their  credit  to  railroad  projects.  In  some  cases  railroads 
were  even  built  directly  by  the  public  authorities.  The 
disasters  that  followed  the  loaning  of  public  credit  to  the 
steam  roads  and  the  construction  of  steam  roads  as  public 
improvements  in  the  reckless  pioneer  days,  led  to  the  general 
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repudiation  of  the  theory  of  the  railroad  as  being  a  public 
enterprise.  The  development  of  transportation  lines  was  left 
to  private  initiative  endowed  with  the  sovereign  power  of 
eminent  domain  and  guided  by  the  sole  motive  of  profit. 
Although  the  highway  has  been  from  the  earliest  ages  one 
of  the  principal  assets  of  the  state,  the  spirit  of  private 
enterprise  in  this  country  has  been  so  dominant  that  even 
the  main  wagon  roads  were  often  in  the  early  days  turned 
over  to  private  corporations  to  construct  and  operate  for 
profit.  Nevertheless,  the  public  control  of  the  road  system 
is  so  imperative  that  most  of  the  toll  gates  have  long  since 
been  removed  and  the  turnpike  companies  have  fallen  into 
decay.  The  railroads,  however,  which  are  in  reality  the  most 
important  highways  of  the  country,  have  remained  in  pri- 
vate hands,  and  the  right  and  duty  of  the  state  to  control 
them  is  only  beginning  to  get  practical  and  effective  recog- 
nition. Even  now  railroads  are  built  only  where  and  when 
private  capital  thinks  it  sees  a  chance  for  profitable  invest- 
ment. For  the  most  part,  the  interests  of  the  public  are  eon- 
served,  if  at  all,  by  the  limitations  placed  upon  private  initi- 
ative in  the  laws  providing  for  the  incorporation  of  railroad 
companies  or  regulating  their  modes  of  acquiring  special 
franchises. 

In  the  earliest  days  of  the  street  railway,  the  public  nature 
of  the  new  undertaking  seems  in  many  cases  to  have  been 
clearly  recognized.  This  is  shown  by  the  fact  that  in  the 
pioneer  franchises  granted  during  the  decade  just  before 
the  Civil  War,  the  great  cities  often  reserved  the  right  to 
purchase  the  roads  at  some  future  time  for  public  operation. 
This  was  true  of  some  or  all  of  the  street  railway  franchises 
granted  in  those  times  by  Philadelphia,  Chicago,  Boston, 
Baltimore  and  New  York.  After  the  business  had  been  once 
firmly  established,  however,  the  original  reservations  of  the 
right  to  purchase  were  in  a  number  of  instances  abrogated. 
When  street 'railway  companies  came  to  be  organized  under 
laws  adapted  specifically  to  their  needs  the  right  of  eminent 
domain,  which  had  been  universally  conferred  upon  the  steam 
roads,  was  in  some  cases  withheld  from  the  street  railways. 
In  place  of  this  particular  element  of  sovereign  power,  there 
was  conferred  upon  them  the  even  more  important  privilege 
of  using  public  property  for  private  profit,     ^he  state,  in- 
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stead  of  conferring  upon  the  private  companies  the  powers 
requisite  for  the  acquirement  of  private  rights  of  way,  itself 
furnished  the  right  of  way.  In  spite  of  the  obviously  sover- 
eign nature  of  this  special  privilege,  the  street  railways,  once 
they  were  established,  followed  the  steam  roads  in  being  re- 
garded as  private  undertakings.  The  revival  in  compara- 
tively recent  years  of  the  recognition  of  their  public  charac- 
ter has  been  due  primarily  to  two  factors,  namely,  the  mon- 
opoly character  of  the  street  railway  business  and  the  public 
necessity  that  has  developed  for  additional  transit  facilities 
at  points  where  the  motive  of  private  profit  if  left  to  itself 
would  not  furnish  them. 

Any  private  monopoly  is  obnoxious  to  the  prevailing 
theories  of  equal  freedom.  Much  more  obnoxious  are  those 
private  monopolies  created  by  the  government  itself  and 
established  as  perpetual  witnesses  of  special  privileges  con- 
ferred by  the  forms  of  law  but  contrary  to  the  essential 
principles  of  law  in  a  modern  democratic  state.  Sovereignty 
is  public  in  its  nature.  If  sovereign  powers  are  conferred 
upon  private  individuals,  they  may  not  in  the  nature  of  the 
case  be  conferred  forever  or  for  any  other  purpose  than  to 
enable  those  receiving  them  to  perform  a  public  function  for 
the  benefit  of  all.  The  spectacle  of  private  corporations  en- 
joying a  monopoly  use  of  public  property  subject  to  little 
or  no  control  and,  with  the  proverbial  certainty  of  death  and 
taxes,  levying  tribute  upon  great  multitudes  for  transporta- 
tion facilities,  a  prime  necessity  of  urban  life,  has  roused 
public  resentment  and  sharpened  public  wits  to  pry  into  the 
nature  of  the  business.  It  has  been  seen  that  the  granting 
to  a  private  company  of  the  privilege  to  lay  permanent 
fixtures  in  the  streets  and  to  operate  cars  over  them  for 
profit,  with  the  right  of  way  as  against  all  other  comers, 
is  an  act  of  tyranny  unless  the  company  is  looked  upon  as 
an  agent  of  government  performing  a  public  function  and 
subject  to  the  obligations  incident  to  such  an  agency.  This 
argument  for  the  public  nature  of  the  street  railway  busi- 
ness is  based  upon  the  character  of  the  means  necessarily 
employed  in  carrying  it  on.  The  street  railway  must  have  a 
continuous  right  of  way  which  it  can  get  only  by  a  use  of 
sovereign  power  or  by  an  exclusive  use  of  public  property. 

From  the  opposite  point  of  view,  also,  that  is  to  say,  from 
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the  standpoint  of  the  function  performed,  the  public  charac- 
ter of  the  street  railway  has  come  more  clearly  into  view 
in  recent  years  with  the  recognition  of  the  imperative  politi- 
cal necessity  for  the  relief  of  urban  congestion.  With  the 
failure  of  private  enterprise,  motived  by  desire  for  proiit,  to 
provide  the  transit  facilities  that  the  cities  must  haye,  we 
have  been  moved  to  inquire  what  obligations  have  been  im- 
posed along  with  the  sovereign  privileges  granted.  As  the 
power  is  public  in  its  nature,  so  must  the  duties  be. 

A  realization  of  these  principles  is  transforming  the  atti- 
tude not  only  of  public  opinion  but  of  the  public  in  its 
organized  political  capacity  toward  street  railway  companies 
and  street  railway  franchises.  We  have  now  reached  the  stage 
where  a  street  railway  company  is  looked  upon  as  a  con- 
tractor for  the  performance  of  a  public  service,  rather  than 
as  a  private  holder  of  privileges  entitled  to  exploit  a  business 
for  unlimited  profits.  With  this  change  of  the  public  point 
of  view  there  has  come  a  better  recognition  of  the  obligation 
to  respect  or  even  to  guarantee  the  investments  of  companies 
engaged  in  the  performance  of  a  public  service.  The  stocks 
and  bonds  of  street  railways  are  beginning  to  be  considered 
as  bearing  essentially  the  same  relationship  to  the  people 
and  property  of  a  city  as  that  borne  by  the  bonds  issued 
directly  by  the  municipal  government.  We  are  settling  down 
to  the  conclusion  that  the  granting  of  special  franchises 
to  private  companies  is  unjustifiable  upon  any  other  basis 
than  the  recognition  that  a  public  franchise  is  a  public  trust 
and  that  a  public  utility  should  be  conducted  on  the  principle 
of  limited  risk  and  limited  profit.  This  means,  substantially, 
that  the  obligations  imposed  in  connection  with  the  use  of 
special  franchises  should  be  made  to  balance  the  value  of  the 
privileges  conferred.  Then  a  franchise  would  be  nothing 
more  than  a  contract  under  the  terms  of  which  the  con- 
tractor would  be  required  to  render  service  at  cost,  including 
operating  expenses  and  a  limited  but  certain  return  upon 
invested  capital. 

278.  Street  railways  in  relation  to  the  distribution  of 
population. — Substantially  all  the  physical,  moral,  social,  and 
political  evils  characteristic  of  great  cities  are  directly  due 
to  congestion  of  population.  That  great  economic  advan- 
tages are  the  immediate  result  of  concentration  of  population 
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in  great  centers  of  trade  and  industry,  is  an  undisputed  fact. 
The  ultimate  cost  of  these  advantages  is  usually  treated  as 
something  to  be  figured  out  later.  Suffice  it  to  note  that  the 
abnormal  conditions  of  crowded  city  life  have  long  been 
recognized  as  constituting  a  grave  national  danger.  Al- 
though the  provision  of  sanitary  sewerage  and  an  abundant 
public  supply  of  water,  free  libraries  and  an  elaborate  edu- 
cational system  has  gone  far  to  overcome  the  physical  dis- 
advantages of  congested  life,  congestion  remains  the  deadly 
foe  of  city  childhood.  With  all  the  palliatives  that  an  in- 
telligent, liberal  and  industrious  city  government  may  apply 
to  the  living  conditions  of  the  tenement  house  population, 
it  still  is  an  absolute  fact  that  congestion,  even  at  its  best, 
is  a  menace  to  civic  and  national  welfare.  The  only  imme- 
diate solution  or  even  partial  solution  of  this  problem  is 
to  be  found  in  the  development  of  the  street  railways.  In 
1907,  according  to  the  figures  collected  by  the  United  States 
Census  Bureau,  the  street  and  electric  railways  of  the  country 
operated  a  car  mileage  equivalent  to  the  passage  of  64,000 
cars  once  around  the  earth  at  the  equator.  If  we  assume 
that  each  car  had  a  capacity  of  fifty  persons,  we  may  say  that 
the  street  and  electric  railways  of  the  United  States  in  a 
single  year  furnish  transportation  facilities  to  carry  the  entire 
population  of  a  city  like  Detroit  eight  times  around  the  globe. 
It  is  apparent  that  the  expense  of  moving  people  to  and  fro 
by  means  of  street  railways  is  an  enormous  burden  upon  the 
community.  It  is  a  portion  of  the  price  of  life  in  cities. 
In  spite  of  the  wonderful  development  of  street  railways  in 
the  United  States,  where  undoubtedly  urban  populations  are 
more  widely  spread  out  than  in  most  countries,  the  congestion 
that  remains  unalleviated  by  the  enterprise  of  the  street 
railway  companies  is  still  appalling.  If  it  is  once  recognized 
that  congestion  is  fundamentally  an  evil  toward  the  removal 
of  which  tlie  state  and  the  city  should  bend  every  energy, 
the  importance  of  transit  facilities  as  a  means  of  accomplish- 
ing this  purpose  cannot  be  denied.  While  the  disadvantages 
of  crowded  life  in  the  center  of  a  great  city  are  many  and 
fundamental,  it  is  to  be  noted  that  congested  life  has  certain 
subtle  attractions  which  to  a  considerable  extent  transform 
character  and  develop  a  social  disease.  If  this  malady  runs 
too  long  in  any  particular  case,  the  patient  gets  to  like  it  and 
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will  refuse  to  take  the  medicine  necessary  for  a  cure,  even 
when  it  is  offered  to  him.  The  tenement  habit  is  one  of  the 
most  powerful  and  subtle  social  forces  of  the  present  day. 
It  is  therefore  necessary  that  transit  facilities  designed  to 
overcome  congestion  must  be  attractive. 

There  are  a  number  of  important  elements  that  must  be 
combined  in  the  operation  6i  street  railways  to  render  them 
an  efficient  cure  or  preventive  for  congestion  of  population. 
In  the  first  place,  the  street  railway  system  must  tap  residence 
areas  large  enough  to  accommodate  in  comfortable  homes  the 
families  of  all  the  people  whose  work  requires  their  presence 
during  the  day  at  the  business  center  of  the  community. 
Different  measures  may  be  undertaken  for  the  purpose  of  dis- 
tributing business  itself,  such  as  sending  manufactures  into 
the  country  or  into  small  towns,  limiting  the  height  of 
office  buildings,  or  widening  streets  and  thus  limiting  the 
amount  ofground  space  available  for  business  at  a  particu- 
lar center.  Eut  so  long  as  business  is  congested  it  is  the 
first  problem  of  the  street  railway  to  reach  out  far  enough 
to  take  the  workers  to  residence  districts  where  congestion 
is  not  necessary.  In  the  case  of  a  city  so  situated  that  the 
areas  surrounding  the  business  center  in  all  directions  are 
available  for  residence  purposes,  the  problem  of  distributing 
population  is  comparatively  simple.  A  street  railway  system 
reaching  two  miles  from  the  center  of  town  will  tap  four 
times  as  much  territory  as  a  system  extending  only  one  mile 
from  the  center.  That  is  to  say,  the  area  available  for  resi- 
dence purposes  increases  as  the  square  of  the  radius  of  the 
transportation  zone.  There  are  few  cities,  however,  where  the 
problem  of  the  distribution  of  population  is  as  simple  as  it 
would  be  in  this  typical  case.  In  many  cases  the  business 
center  is  situated  on  the  water  front  so  that  the  city  must 
grow  in  the  form  of  a  semicircle.  In-  other  cases  the  growth 
of  the  city  is  hemmed  in  by  surrounding  hills  or  swamps 
unavailable  for  residence  purposes.  In  all  such  cases  the 
street  railways  must  extend  farther  from  the  business  center 
than  would  otherwise  be  necessary  to  open  up  adequate  resi- 
dence areas. 

Coupled  with  the  element  of  distance  as  a  fundamental 
consideration  in  the  usefulness,  of  a  street  railway  system  for 
the  purpose  of  distributing  population,   is  the  element  of 
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speed,  if  there  was  no  limit  to  the  amount  of  time  which 
the  citizens  could  spend  each  day  in  going  to  or  coming  from 
their  work,  the  husky  ones  could  walk.  But  the  hours  of 
necessary  labor  are  usually  so  long  that  the  limit  of  the  time 
a  man  can  afford  to  take  in  going  to  and  from  work  is  an  hour 
each  way.  It  becomes  apparent,  therefore,  that  unless  transit 
is  sufficiently  rapid  to  bring  adequate  residence  areas  within 
an  hour's  time  of  the  business  center,  the  street  railway  will 
fail  to  relieve  or  prevent  congestion.  Whether  or  not  a  given 
rate  of  speed,  say  eight  miles  an  hour,  will  be  sufficient  to 
solve  the  problem  of  any  particular  community,  depends,  of 
course,  upon  the  area  of  residence  territory  available  within 
the  eight-mile  radius  from  the  business  center,  and  upon  the 
population  of  the  particular  community.  To  New  York  City, 
with  its  business  center  hedged  in  by  wide  and  deep  rivers 
and  with  a  tributary  population  of  six  millions,  an  average 
speed  of  eight  miles  an  hour  on  the  street  railways  is  utterly 
inadequate  to  relieve  congestion.  More  rapid  transit  must 
be  had  at  any  cost. 

A  third  fundamental  element  in  the  operation  of  a  street 
railway  system  designed  to  relieve  congestion  is  frequency, 
regularity  and  continuity  of  service.  Freedom  of  movement 
is  regarded  as  so  essential  an  element  in  modern  economic 
and  social  life  that  city  people  will  not  in  any  considerable 
numbers  accept  as  suitable  residence  territory  any  place  which 
is  dependent  upon  street  railways  for  transportation  facili- 
ties unless  those  facilities  are  available  at  regular  and  fre- 
quent intervals  and  can  be  depended  upon  at  any  and  all. 
times.  To  a  person  who  sleeps  several  miles  away  from  his 
place  of  work,  means  of  transportation  are  a  fundamental 
economic  necessity. 

A  fourth  essential  element  in  a  street  railway  service  de- 
signed to  relieve  or  prevent  congestion,  is  low  fares.  In  this 
country  the  one-city-one-fare  plan  has  been  generally 
followed  so  far  as  each  separate  operating  system  of  street 
railways  is  concerned.  In  some  other  countries  the  zone  sys- 
tem is  in  vogue.  It  is  generally  regarded  by  students  of 
civic  conditions  that  the  public  welfare  demands  the  further 
development  of  the  American  system.  It  is  considered  essen- 
tial to  the  proper  distribution  of  population  that  there  should 
be  no  premium  put  upon  short  rides,  so  far  as  fares  are  con- 
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cerned.  To  laborers,  clerks,  working  girls  and  others  who 
receive  low  wages,  the  payment  of  even  a  small  amount  each 
day  for  street  ear  transportation  is  a  matter  of  considerable 
importance.  If  rates  are  fixed  according  to  distance  travelled, 
a  premium  will  be  offered  to  the  poor  to  settle  down  in  con- 
gested quarters  in  the  heart  of  the  city.  The  necessity  of  a 
proper  distribution  of  population  is  so  imperative  that  the 
principle  of  a  fiat  rate  of  fare  for  any  distance  from  the 
business  center  within  the  limits  of  any  particular  urban  com- 
munity should  be  established  wherever  possible.  Moreover, 
the  further  principle  should  be  established  that  the  rate  of 
fare  must  be  as  low  as  it  is  possible  to  make  it  and  keep  the 
street  railway  business  self-sustaining..  In  cities  where  a 
lower  rate  of  fare  is  charged  on  certain  lines  than  on  others, 
the  benefits  are  largely  lost  to  the  people  who  ride  on  the 
cheaper  lines  because  of  the  fact  that  the  differentiation  in 
rates  enables  the  landowners  to  increase  their  rents  at  points 
tributary  to  these  lines.  With  a  uniform  low  fare  and  quick 
transit  in  all  directions  from  the  heart  of  the  city,  it  is 
manifestly  impossible  for  the  landowners  to  snatch  away  the 
benefits  of  cheap  transportation,  for  the  advantages  of  low 
fares  apply  equally  everywhere.  Indeed,  with  quick  transit 
and  a  sufficiently  extended  street  railway  system,  a  uniform 
fare  even  if  it  were  not  particularly  low  would  be  accom- 
panied by  lower  rather  than  higher  rents. 

In  addition  to  the  absolutely  necessary  elements  of  dis- 
tance, speed,  regularity  and  cheapness,  there  are  other  ele- 
ments which  play  an  important  part  in  the  serviceability  of 
a  street  railway  system  as  a  means  for  distributing  popu- 
lation. An  hour's  ride  on  a  trolley  car  with  good  light, 
adequate  heat,  proper  ventilation  and  a  comfortable  seat,  is 
very  different  from  a  ride  of  a  similar  period  on  an  over- 
crowded car,  unheated,  unventilated  and  poorly  lighted.  A 
man  might  well  afford  the  time  it  takes  to  travel  to  and 
from  a  more  or  less  distant  home  if  he  could  employ  the  time 
in  reading  or  conversation  under  reasonable  conditions.  But 
if  the  conditions  of  transit  are  such  that  an  hour  spent  on 
the  car  is  more  exhausting  than  an  equal  amount  of  time 
of  hard  work,  travelling  to  and  fro  becomes  so  distasteful 
that  it  will  be  avoided  if  possible.  It  is  one  of  the  grave 
difficulties  inherent  in  the-  operation  of  a  street  railway  sys- 
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tem  that  people  generally  go  to  and  from  their  work  at  about 
the  same  time.  The  street  railways  have  accordingly  devel- 
oped a  new  kind  of  congestion.  Many  a  man  who  has  a 
comfortable  home  in  the  suburbs  is  required  to  endure  at 
least  one  or  two  hours  a  day  of  most  uncomfortable  and  un- 
healthful  congestion  of  population  in  the  cars  themselves.  It 
is  indeed  the  most  difficult  of  all  street  railway  tasks  to 
supply  a  sufficient  number  of  cars  to  give  those  patrons  who 
ride  regularly  to  and  from  their  work  a  comfortable  means 
of  transit. 

It  is  obvious  from  this  brief  discussion  of  the  relation  of 
the  street  railway  service  to  the  distribution  of  population, 
that  the  street  railway  business  must  come. to  be  recognized 
as  a  public  business  in  a  peculiar  and  compelling  sense.  All 
theories  of  government  that  fail  to  provide  means  for  effec- 
tively overcoming  such  a  dangerous  public  evil  as  congestion 
of  population,  must  inevitably  break  down  in  the  face  of 
modern  conditions.  The  street  railway  is  a  public  business 
not  only  because  it  shares  in  the  powers  of  sovereignty  and 
is  given  special  privileges  in  the  use  of  public  property,  but 
also  because  its  function  is  an  imperative  public  function. 
It  is  unthinkable  that  urban  transit  should  .continue  to  be 
dependent  for  its  proper  development  solely  upon  the  motive 
of  private  proiit. 

279.  The  interest  of  abutting  property  owners  in  street 
railway  construction  and  operation. — Those  who  travel  on 
street  railways  daily  pass  in  front  of  the  residences  of  many 
other  citizens.  The  car  that  is  a  blessing  to  the  man  going 
home  may  be  a  nuisance  to  the  man  who  has  already  reached 
home.  A  street  railway  line  is  likely  to  be  of  more  benefit  to 
the  people  who  live  a  block  away  than  to  the  abutters.  While 
it  is  true  that  residents  along  a  street  railway  line  are  usually 
at  least  as  much  dependent  upon  it  for  transportation  as 
their  neighbors  in  adjacent  blocks,  and  consequently  share 
equally  with  the  others  in  the  benefits  growing  out  of  it,  they 
may  also  suffer  certain  important  disadvantages  on  account 
of  the  proximity  of  the  line.  It  is  a  recognized  principle  of 
law  that  a  property  owner  abutting  on  a  public  highway  has 
certain  rights  of  "  light,  air  and  access,"  whether  or  not  he 
owns  the  fee  in  the  street.  In  a  reasonably  wide  street,  a 
surface  railway  operated  by  horses  or  electricity,  will  not 
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ordinarily  interfere  with  a  property  owner's  light  or  air  and 
only  to  a  slight  degree  with  his  "  access."  In  narrow  city 
streets,  however,  the  operation  of  ears  in  front  ,of  business 
places  very  frequently  interferes  with  the  convenient  loading 
and  unloading  of  goods  at  the  curb.  But  in  general,  the 
most  serious  drawback  to  the  abutter  comes  from  the  danger, 
noise,  dust  and  vibration  attendant  upon  the  operation  of 
cars  in  front  of  his  house.  While  the  street  has  been  over- 
worked as  a  playground  owing  to  the  neglect  of  cities  to  fur- 
nish other  available  spaces  for  the  children,  it  is  extremely 
desirable  that  in  residence  districts  at  least  there  should  be 
a  minimum  of  danger  to  children  while  crossing  or  even  while 
playing  in  the  streets.  It  is  an  element  of  serious  danger  and 
therefore  of" serious  cost  to  have  a  street  railway  operated  in 
front  of  a  man's  door  when  there  are  small  children  in  his 
family.  This  fact  tends  to  lessen  the  demand  for  houses  on 
streets  occupied  by  ear  lines  and  thus  to  depreciate  the  value 
of  abutting  land.  Besides  this  element  of  danger,  there  is  a 
very  important  element  of  discomfort  and  inconvenience  in 
the  noise,  vibration  and  dust  caused  by  street  railway  opera- 
tion. It  often  happens  that  the  frequent  passage  of  heavy 
cars  in  front  of  a  man's  house  makes  conversation  on  his 
front  porch  or  in  his  front  rooms  difficult  or  impossible. 
No  one  would  deny  the  importance  of  such  a  nuisance  ag 
this.  The  noise  of  street  cars  on  downtown  streets  often 
interferes  with  religious  services  in  adjoining  buildings 
and  renders  it  almost  impossible  to  hear  what  is  going 
on  at  court  trials  or  other  public  functions.  Unless  the 
streets  are  kept  carefully  cleaned  and  watered,  the  pas- 
sage of  cars  along  them  is  likely  to  keep  clouds  of  street 
dust  constantly  in  motion,  thus  carrying  dirt  and  some- 
times disease  germs  into  the  adjacent  houses.  When  the 
operation  of  cars  throughout  the  night  shakes  the  houses 
and  makes  the  windows  rattle,  the  people  who  sutler  from 
the  nuisance  have  just  cause  to  complain.  Furthermore, 
the  poles  and  overhead  wires  are  likely  to  disfigure  the 
street  to  a  considerable  extent,  and  in  some  cases  to  in- 
terfere with  shade  trees  in  front  of  people's  houses.  It  is 
on  account  of  these  things  that  in  several  states  no  street 
railway  is  permitted  to  be  built  without  the  consent  of  the 
abutting  property  owners.    In  other  cases,  especially  fine  resi- 


THE  SURFACE  STREET  RAILWAY.  13 

derce  streets  are  exempted  by  statute  or  by  franchise  provision 
from  use  for  street  railway  purposes.  In  New  York  it  was 
held  by  a  recent  decision  of  the  court  of  appeals  that  a 
property  owner  holding  the  fee  in  the  street  could  recover 
damages  from  the  street  railway  company  on  account  of  the 
noise  and  vibration  necessarily  incident  to  the  operation  of 
cars  in  front  of  her  premises.^  The  special  interests  of  abut- 
ting owners  might,  perhaps,  be  neglected  in  the  general  con- 
sideration of  so  necessary  a  public  work  as  the  street  railway, 
if  the  abutters  were  not  so  numerous.  But  with  the  growth 
of  a  city,  more  and  more  of  the  streets  must  be  utilized  for 
car  tracks,  until  in  a  city  properly  spread  out  and  properly 
supplied  with  transit  facilities,  a  very  considerable  propor- 
tion of  all  the  citizens  abut  upon  the  lines  and  participate 
in  the  nuisances  to  which  reference  has  been  made.  The  most 
serious  of  all  the  objections  to  a  street  railway  in  front  of  a 
home  is  the  constant  danger  to  the  little  children  of  death 
or  maiming.  It  is.  probable,  however,  that  this  danger  will 
soon  be  overlooked  in  the  presence  of  .the  deadlier  automobile 
that  goes  everywhere,  unconfined  by  tracks,  trolley  wires  or 
franchise  routes. 

280.  Belatioa  of  street  railways  to  other  users  of  the 
streets. — The  most  obvious  fact  in  the  relations  of  the  street 
railway  to  general  street  traffic  is  that  the  railway  has  the 
right  of  way.  While  pedestrians  and  miscellaneous  vehicles 
are  not  usually  forbidden  to  use  the  tracks,  they  are  required 
to  get  out  of  the  way  when  a  car  comes  along.  In  most  streets 
the  space  occupied  by  a  double  track  railway  is  at  least  one- 
third  of  the  full  width  of  the  roadway.  In  congested  traffic 
centers  and  in  narrow  streets  the  keeping  of  the  ear  tracks 
clear  constitutes  a  serious  obstruction  to  traffic.  It  is  never- 
theless urged  with  truth  that  more  people  can  be  moved  on 
the  cars  along  a  fixed  right  of  way  than  could  possibly  be 
accommodated  by  means  of  miscellaneous  vehicles  not  confined 
to  definite  tracks.  Doubtless,  the  privilege  of  placing  per- 
manent fixtures  in  the  surface  of  the  streets  would  not  be 
granted  to  street  railway  companies  if  it  were  not  that  the 
people  want  to  ride  in  the  cars.  As  a  convenient  mode  of 
handling  a  very  important  class  of  traffic,  the  street  car 
system  must  be  put  up  with  by  the  truckmen,  the  cabbies  and 

» Raacb  v.  Nassau  Electric  R.  R.  Company,  decided  April  26, 1910. 
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the  coachmen.  It  is  only  when  the  cars  are  unduly  privileged 
and  cause  wanton  obstruction  that  the  other  users  of  the 
street  surface  complain  of  injustice. 

The  actual  obstruction  caused  by  the  cars  is  often  supple- 
mented by  the  obstruction  caused  by  the  rails,  poles  and 
wires  fixed  permanently  in  the  street.  Here,  too,  there  is 
some  compensation,  for  if  the  tracks  have  the  same  gauge 
as  ordinary  vehicles,  they  are  often  used  for  heavy  trucking 
in  preference  to  the  rough  or  unimproved  portions  of  the 
roadway.  But  rails  that  do  not  present  an  even  surface  with 
the  street  grade  or  that  are  not  kept  in  proper  repair  are  a 
serious  menace  and  obstruction  to  general  traffic.  Poles  and 
overhead  wires  are  obvious  obstructions  of  a  more  or  less 
serious  nature.  In  the  early  days  of  street  railway  grants, 
the  companies  were  required  to  furnish  sleighs  to  take  care 
of  the  traffic  when  the  running  of  cars  was  prevented  by  snow. 
It  later  became  customary,  however,  to  require  the  street 
railways  to  operate  continuously  and  to  remove  the  snow  and 
ice  from  the  tracks  whenever  that  became  necessary  for  operat- 
ing purposes.  But  if  snow  is  cleared  from  the  traclrs  by  be- 
ing thrown  up  in  windrows  on  either  side,  it  renders  other 
means  of  traffic  even  more  difficult  than  they  would  be  if 
the  snow  was  not  piled  up.  The  use  of  the  streets  by  swift- 
running  cars  is  also  likely  to  interfere  with  the  comfort  of 
other  users  of  the  streets  by  stirring  up  clouds  of  dust. 

The  presence  of  a  street  railway  also  adds  to  the  expense 
and  difficulties  of  those  who  maintain  subsurface  structures 
in  the  streets.  In  laying  electrical  conduits,  gas  mains,  and 
water  and  sewer  pipes,  it  is  a  nuisance  to  be  compelled  to 
dig  under  street  railway  tracks  or  move  them  to  one  side 
so  as  to  permit  continuous  operation.  Every  factor  that 
multiplies  the  burdens  of  the  street  surface,  renders  excava- 
tions slower  and  more  expensive.  Finally,  the  electric  trolley, 
unless  constructed  with  the  utmost  care,  is  likely  to  work 
ruin  by  means  of  electrolysis  to  the  structures  buried  in  the 
earth. 

The  street  railway  is  likely  to  play  the  bully  with  all  other 
users  of  the  street.  They  must  kowtow  to  it,  or  get  "  beaten 
up." 

281.  Relations  of  the  street  railway  to  the  men  who  nm  it. 
— In  1907  the  street  and  electric  railways  of  the  country  gave 
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work  to  209,729  wage  earners  in  addition  to  11,700  salaried 
employees.  This  number  represented  an  increase  of  more  than 
fifty-seven  per  cent  in  five  years.  The  employees  of  a  street 
railway  system  are  a  highly  organized  body  of  men  perform- 
ing a  public  function.  Their  duties  are  such  that  they  occupy 
a  more  prominent  position  in  the  public  eye  than  many  classes 
of  employees  who  are  working  directly  for  the  city.  The 
street  car  motormen  and  conductors  are  all  of  the  time 
directly  serving  the  public  and  coming  in  contact  with  many 
different  people.  The  relations  of  the  street  railway  to  the 
city  are  so  intimate  that  the  street  car  employees  are  on  the' 
verge  of  politics  practically  all  of  the  time,  and  in  cases 
where  the  interests  of  the  company  come  to  be  a  direct  issue 
in  political  campaigns,  the  vote  of  the  street  car  men  has  to 
be  reckoned  with  more  or  less  en  masse.  The  continuity  of 
street  car  service  is  so  essential  to  the  comfort  as  well  as  to 
the  financial  interests  of  the  community,  that  it  is  almost 
imperative  to  prevent  strained  relations  between  the  employer 
and  the  employees.  A  street  car  strike  is  a  great  public  calam- 
ity. Moreover,  the  citizens  must  depend  upon  the  good-will 
and  faithfulness  of  the  company's  employees  not  only  for 
continuity  of  service,  but  also  for  the  care  in  handling  the 
cars  and  the  courtesy  in  the  treatment  of  passengers  which  are 
necessary  to  make  street  railway  transit  reasonably  safe  and 
comfortable.  The  success  of  the  street  railway  both  from  the 
operating  standpoint  and  from  the  standpoint  of  the  public 
service  depends  largely  upon  regularity.  It  is  therefore  neces- 
sary that  street  railway  men  should  be  alert,  intelligent  and 
constant  in  the  performance  of  their  duties.  With  the  change 
of  motive  power  from  horses  and  mules  to  electricity,  the 
necessary  standard  of  intelligence  of  street  car  men  has  been 
greatly  raised.  A  motorihan  in  a  crowded  street  works 
under  a  heavy  strain  and  requires  nbt  only  physical  strength 
but  mental  poise.  A  conductor  handling  heavy  passenger 
traffic  in  crowded  ears  has  to  have  a  clear  head,  a  high  degree 
of  tact  and  endless  patience  to  perform  his  work  successfully. 
The  public  is  also  interested  as  well  as  the  company  in  the 
honesty  of  the  men.  Through  their  hands  flows  a  stream  of 
money  which  represents  the  cost  of  a  most  important  public 
service.  If  this  money  is  not  properly  collected  or  accounted 
for,  the  earning  power  of  the  railway  is  impaired  and  the 
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rendering  of  poorer  service  to  the  public  may  be  necessitated. 
From  all  these  points  of  view  the  public  has  a  vital  interest 
in  the  character  of  the  men  employed  on  street  cars.  For 
the  sake,  therefore,  of  insuring  good  will  and  continuity  of 
service,  for  the  sake  of  securing  highly  intelligent,  well-bal- 
anced, efficient,  trustworthy  and  courteous  employees,  the  pub- 
lic has  an  interest  in  the  wages  paid,  the  hours  of  work  re- 
quired and  the  protection  given  to  guard  the  men  against 
accidents  and  unreasonable  exposure  to  the  elements.  Because 
of  the  fact  that  street  railway  employees  occupy  a  strategic 
position  in  industry,  as  a  result  of  the  conditions  of  their 
employment,  the  trades-union  world  is  especially  interested 
in  them.  The  interest  of  the  public  in  the  question  of  union 
labor  on  the  street  cars  becomes  acute  in  times  of  strike,  when 
a  whole  city  is  thrown  into  uproar  by  the  suspension  of  transit 
facilities  and  by  the  breaking  out  of  the  spirit  of  violence 
which  is  sure  to  follow  the  importation  of  strike-breakers  to 
run  the  cars. 

While  the  public  has  a  more  apparent  interest  in  the  rela- 
tions between  the  street  railway  company  and  the  conductors 
and  motormen  than  it  has  in  the  relations  between  the  com- 
pany and  its  administrative  officers,  it  is  not  too  much  to  say 
that  every  city  is  deeply  concerned  in  the  compensation  and 
conditions  of  work  which  control  the  activities  of  the  techni- 
cal men  who  as  engineers  and  traffic  superintendents  have  in 
their  hands  the  practical  working  of  the  street  railway  ser- 
vice. It  is  of  the  highest  importance  to  the  country  at  large 
that  the  abilities  and  ideals  of  this  body  of  men  should  not 
be  perverted  by  the  control  of  merely  stock-jobbing  boards 
of  directors.  The  possibility  of  public  ownership,  as  well  as 
the  possibility  of  good  service  under  private  ownership, 
depends  upon  the  technical  and  practical  training  of  these 
men.  When  the  manufacture  of  securities  and  the  manipu- 
lation of  earnings  are  permitted  to  interfere  with  honest 
and  scientific  technical  service,  it  is  not  merely  a  temporary, 
but  even  a  permanent  calamity  to  the  public. 

382.  Streejt  railways  as  a  factor  in  the  financial  world.— 
The  aggregate  earnings  of  the  street  and  electric  railways 
of  the  country  in  1907  exceeded  by  twenty  per  cent  the  entire 
amount  of  the  general  revenues  of  all  the  one  hundred  and 
fifty-eight  cities  of  the  United  States  having  a  population  of 
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more  than  30,000,  derived  from  direct  taxes.^  Indeed,  the 
$429,744,254  of  street  railway  earnings  was  equal  to  about 
sixty-two  per  cent  of  the  aggregate  revenues  of  these  one  hun- 
dred and  fifty-eight  cities,  derived  from  taxes,  special  assess- 
ments, license  fees,  fines,  subsidies,  municipal  utilities,  fran- 
chises, departmental  fees,  interest  on  deposits,  and  all  other 
sources  of  general  and  commercial  revenues.  The  outstanding 
capital  stock  and  bonds  of  the  street  railways  amounted  to  al- 
most exactly  twice  the  sum  of  the  gross  indebtedness  of  the  one 
hundred  and  fifty-eight  cities.  The  immense  income  of  the 
street  railways  is  derived  from  cash  payments  made  either 
in  advance  or  at  the  time  the  service  is  rendered.  A  street 
railway  does  no  credit  business.  The  further  fact  that  there 
is  invested  in  street  railways  an  amount  of  capital  about  equal 
to  the  aggregate  investment  in  all  other  local  public  utilities, 
adds  to  our  respect  for  the  street  railway  as  a  factor  in  the 
investment  world.  Indeed,  the  rela'tions  of  the  street  railway 
to  the  great  army  of  investors  who  have  furnished  the  funds 
to  build  and  equip  the  roads  and  who  must  depend  upon  the 
constant  earning  power  of  the  properties  for  interest  on  their 
money,  are  so  important  as  in  many  cases  to  over-ride  in 
practical  influence  the  demands  of  the  public  for  adequate 
service. 

The  street  railway  question  is  an  extremely  complex  one. 
We  have  seen  the  great  importance  of  street  railway  develop- 
ment in  relation  to  the  distribution  of  population,  a  funda- 
mental social  and  political  necessity.  We  have  seen  how  the 
street  railway  affects  in  numerous  ways  the  public  engaged 
in  traffic,  transportation,  or  the  distribution  of  utilities  along 
the-  public  streets  by  other  means  than  street  cars.  We  have 
seen  what  a  far-reaching  effect  the  street  railways  have  upon 

1  Fop  fierures  in  regard  to  municipal  revenues,  see  Special  Reports.  Bureau  of  the 
Census,  "  Statistics  of  Cities  iiaving  a  Population  of  over  30,000:  ]r07,"  Tables  II 
and  18  to  17.  For  figures  relating  to  railways,  see  Special  Reports,  Bureau  of  tlie 
Census,  "  Street  and  Klectrio  Railways :  1907."  The  following  comparisons  are 
of  interest : 

Gross  income  of  street  and  electric  railways,  1P07 8429,744.254 

General  revenues  of  158  cities  derived  from  taxes,  1907 356,209,216 

General  revenues  of  158 cities  derived  from  all  sources— taxes, 

licenses,  fines,  subsidies,  gifts,  etc.,  1907 434,786,258 

Commercial  revenues  of  158  cities  derived  from  municipal 

utilities,  franchises,  special  assessments,    departmental 

fees  and  charges,  interest  on  deposits,  etc..  1007 159,205,710 

Outstanding  stocks  and  bonds  of  street  and  electric  railways, 

1907....  V 8,774,772,098 

Gross  indebtedness  of  158  cities,  1907 1,889,922,704 
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the  home  and  business  conditions  of  the  thousands  of  abut- 
ting property  owners  and  householders  before  whose  dwellings 
the  street  cars  pass  to  and  fro.  We  have  seen  the  vital  rela- 
tionship between  the  public  and  the  great  bodies  of  organized 
labor  employed  on  street  railways.  We  are  now  considering 
the  interest  that  is  supposed  in  many  cases  to  run  counter  to 
all  these  other  interests.  It  is  often  thought  that  perpetual 
franchises  and  strap-hanging  service, "  which  run  directly 
counter  to  the  interests  of  the  public,  are  especially  good  for 
the  investors.  It  is  sometimes  thought  that  the  ruthless  over- 
riding of  the  interests  of  property  owners  and  other  users  of 
the  streets,  helps  the  earning  capacity  of  the  railways.  Low 
wages  and  long  hours  of  service  are  sometimes  believed  to 
make  for  high  dividends. 

It  cannot  be  denied  that  in  a  certain  sense  the  interest  of 
the  street  railway  investor  is  in  conflict  with,  or  at  least  varies 
from,  the  interest  of  the  other  parties  chiefly  concerned  in 
street  railways.  As  the  investor  is  well  aware  there  have  been 
enormous  losses  of  capital  in  connection  with  the  securities 
of  street  railway  companies  that  have  become  bankrupt.  A 
careful  examination  of  the  history  of  the  business  reveals  the 
fact,  however,  that  for  the  most  part  the  financial  losses  in 
street  railway  securities  have  resulted  not  from  the  unprofit- 
ableness of  the  business  itself,  but  from  what  may  be  termed 
the  over-profitableness  and  consequent  over-capitalization 
of  the  enterprise.  In  the  long  run,  the  protection  of  the 
people  who  invest  their  money  in  good  faith  in  any  enterprise, 
depends  upon  the  elimination  of  the  element  of  uncertainty 
and  the  speculative  spirit  in  connection  with  it.  Upon  close 
analysis,  the  ultimate  interests  of  the  public,  of  the  employees 
and  of  the  investors  are  seen  to  converge  upon  the  principle 
that  money  wisely  used  in  the  construction  and  development 
of  a  street  railway  system  should  receive  a  constant  and  fair 
return  from  the  enterprise,  but  nothing  more.  In  spite  of 
the  low  rate  of  interest  paid  by  the  federal  government  on  its 
bonds,  and  in  spite  of  the  glowing  promises  made  by  the  min- 
ing development  companies  of  the  West,  one  could  scarcely 
hesitate  to  declare  the  interests  of  the  investor  better  pro- 
tected where  federal  bonds  are  concerned  than  where  the 
stocks  of  mining  companies,  with  their  unfulfilled  promises 
of  fabulous  dividends,  are  in  view.    It  has  been  said  that  an 
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undiscriminating  warfare  against  corporations  must  inevitably 
fail  because  of  the  vast  number  of  honest  citizens  whose 
earnings  are  invested  in  corporate  stocks  and  bonds.  It  has 
been  pointed  out  that  the  investors  themselves,  like  the  public 
at  large,  have  been  victimized  by  the  misuse  of  corporations 
by  unscrupulous  adventurers  in  control  of  the  corporate 
machinery.  It  is  doubtless  true  that  the  most  effective  way 
of  battling  for  the  protection  of  the  public  interest  in  the 
construction  and  operation  of  street  railway  systems,  is  by 
allying  the  investors  with  the  public  authorities  in  an  effort 
to  put  the  management  of  street  railway  companies  upon  a 
legitimate  business  basis.  The  element  of  special,  franchise 
value  should  be  strictly  eliminated,  as  upon  the  basis  of  real 
or  imaginary  franchise  values  has  been  built  up  the  business 
of  manufacturing  street  railway  securities,  which  has  been 
more  profitable  to  the  manipulators  in  control  and  more  dis- 
astrous to  the  honest  investors  than  any  other  thing  connected 
with  the  street  railway  business.  The  high-class  men  wbo 
are  willing  and  able  to  conduct  street  railways  on  an  intelli- 
gent basis  for  the  sole  purpose  of  rendering  adequate  and 
honest  service  for  just  compensation,  should  be  left  in  control 
of  the  business  and  the  get-rich-quick  speculators  who  make 
fortunes  in  the  manufacture  and  sale  of  false  securities,  while 
the  business  of  operating  the  railways  is  being  neglected, 
should  be  driven  out  once  and  for  all.  Fundamentally,  the 
interest  of  the  investor  requires  that  the  business  should  be 
conducted  on  the  principle  of  limited  risk  and  limited  profits. 
This  means  that  capitalization  should  never  exceed  actual 
investment  and  that  speculation  should  not  be  encouraged  by 
perpetual  franchises.  It  means,  on  the  other  hand,  that  the 
property  invested  in  an  all-important  public  service  should  be 
regarded  as  a  permanent  investment  to  be  protected  with  the 
same  care  as  investments  in  streets,  bridges  and  schoolhouses. 
It  means  that  high  dividends  at  the  expense  of  maintenance 
are  a  delusion.  In  other  words,  it  is  to  the  interest  of  the 
investor  that  the  entire  capitalization  of  a  street  railway 
should  represent  actual  physical  property,  constantly  kept  up 
in  first-class  condition  and  fully  protected  from  destruction 
by  the  franchise  under  which  it  is  operated.  There  should 
be  a  guaranty  that  upon  the  resumption  of  a  franchise  by  the 
'city  or  upon  its  transfer  to  another  company,  the  physical 
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property  will  be  taken  over  at  its  legitimate  value,  unless 
definite  provision  for  the  amortization  of  the  investment 
has  been  made.  The  investor  is  not  concerned,  as  between 
the  policy  of  compensation  to  the  city  for  franchise  rights 
and  the  policy  of  lower  fares  to  the  patrons  of  the  railway, 
provided,  of  course,  that  in  either  case  a  sufficient  in- 
come is  permitted  to  meet  all  necessary  expenses  and  pay 
a  reasonable  return  upon  investment.  The  par  value  of 
the  stocks  and  bonds  of  the  street  railways  in  most  cities 
equals  or  exceeds  the  entire  amount  of  the  municipal 
debt.  Having  been  issued  for  the  purpose  of  providing 
funds  for  a  business  that  is  public  in  its  nature  and  that  is 
carried  on  under  a  delegation  of  sovereign  power,  these  se- 
curities should  be  as  carefully  protected  as  the  bonds  issued 
directly  by  the  city.  It  is  only  with  the  enlargement  of  the 
field  for  safe  and  legitimate  investments  with  moderate  re- 
turns, either  by  the  extension  of  municipal  functions  and  the 
consequent  increase  of  municipal  indebtedness,  or  by  the 
transformation  of  the  stocks  and  bonds  of  public  utilities 
into  securities  practically  guaranteed,  that  the  speculative 
spirit  now  so  rampant  in  American  cities  and  so  essentially 
disastrous  to  the  moral  and  political  character  of  the  people, 
can  be  effectively  checked. 

283.  Development  of  street  railway  motive  power  and 
equipment. — The  early  lines  of  horse  railway  were  quite  dif- 
ferent from  the  elaborate  systems  of  to-day.  The  small  cars 
and  the  light  rails  laid  in  the  streets  were  comparatively  in- 
expensive. The  experimental  lines  were  in  most  cases  short. 
Every  principal  street,  or  at  least  every  principal  section  of  a 
town,  had  its  independent  street  railway  line.  For  thirty 
years  horses  and  mules  had  practically  no  competitors  as 
motive  power  for  street  cars.  During  this  period  there  was 
such  a  great  increase  of  traffic  and  of  profits  that  a  change 
of  motive  power  and  an  enlargement  of  equipment  became 
both  necessary  and  possible.  Experiments  with  cable  power 
and  the  electric  trolley  were  carried  on  siinultaneously,  but 
unfortunately  for  the  street  railway  business,  the  superior 
practicability  of  electric  traction  was  not  fully  demonstrated 
until  in  the  last  decade  of  the  nineteenth  century,  when  large 
expenditures  had  already  been  incurred  in  the  installation  of 
cable  lines  in  many  cities  of  the  country.    The  use  of  mechani- 
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cal  power  made  possible  and  necessary  the  introduction  of 
larger  cars.  These  in  turn,  with  the  increased  burdens  of 
ordinary  street  traffic,  made  necessary  the  use  of  heavier  rails 
and  more  expensive  fouudations.  The  growth  of  cities  made 
an  increase  of  speed  necessary,  and  when  this  need  was  sup- 
plied by  mechanical  traction,  new  forms  of  equipment  were 
required  to  make  operation  at  the  increased  speed  reasonably 
safe.  Fenders  anid  wheel  guards,  automatic  brakes  and  en- 
closed platforms  all  became  essential  to  the  best  street  car 
construction.  While  the  change  of  power  removed  the  horses 
from  the  streets  and  was  in  that  respect  economical  of  space, 
this  saving  was  to  a  certain  extent  offset  by  the  establishment 
of  pole  lines  and  trolley  and  feed  wires,  which  became  a  part 
of  the  permanent  fixtures  in  the  street.  Where  the  cable 
system  was  used  and  in  those  few  instances  where  the  under- 
ground electric  system  was  installed,  street  railway  construc- 
tion involved  an  unusual  disturbance  of  the  central  portions 
of  the  street  both  on  the  surface  and  underneath.  One  of  the 
important  elements  of  cost  in  the  re-construction  of  the  street 
railways  of  Manhattan  Island  when  the  underground  system 
was  installed,  was  the  removal  of  obstructions  and  the  re- 
adjustment of  subsurface  structures.  The  ear  barn  has  always 
been  an  important  feature  of  a  street  railway  plant,  but  with 
the  introduction  of  mechanical  traction,  the  separate  power 
house  was  added  as  a  new  element.  Changes  of  motive 
power  and  the  development  of  street  railway  equipment  have 
had  a  great  effect  not  only  upon  the  service  rendered,  but 
upon  the  capitalization,  general  operating  plans  and  earnings 
of  the  street  railway  business.  The  experimentation  with  the 
cable  as  a  motive  power  was  necessarily  expensive  and  when 
in  most  cases  the  cable  lines  were  finally  electrified,  a  great 
amount  of  dead  capital  continued  to  be  carried  on  the  books 
as  a  permanent  burden  upon  the  earning  capacity  of  the  roads. 
In  this  way  not  only  improvements  but  changes  were  carried 
into  the  permanent  capital  account.  Traffic  and  earnings 
rapidly  increased,  and  a  considerable  period  of  years  during 
which  general  prices  were  falling  made  the  fixed  five-cent  fare 
increasingly  profitable  in  the  great  cities.  On  account  of  the 
power  houses,  the  holdings  of  land  required  by  the  companies 
outside  of  the  streets  increased  in  importance  as  compared 
with  the  rest  of  the  street  railway  property,  and  in  most  cases 
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the  unearned  increment  of  land  value  tended  to  the  same 
result  in  capitalization  as  that  to  which  the  large  earning 
power  of  franchises  had  contributed.  At  the  same  time,  the 
economies  to  be  derived  from  the  generation  of  power  at  a 
single  plant  for  a  large  system  furnished  one  of  the  financial 
motives  that  brought  the  independent  lines  together.  In- 
creasing speed  made  through-routing  of  cars  and  long  dis- 
tances more  feasible. 

While  the  great  improvement  of  street  railway  equipment 
has  been  of  distinct  advantage  to  the  riding  public,  the 
change  of  motive  power,  the  increased  size  and  speed  of  cars 
and  the  additions  made  to  permanent  fixtures  have  greatly 
increased  the  burden  laid  upon  the  street  by  the  street  rail- 
way, and  have  seriously  affected  the  rights  of  abutting  pro- 
perty owners  and  the  convenience  and  safety  of  the  general 
public  as  well  as  of  other  special  users  of  the  streets.  In 
1907,  the  length  of  street  and  electric  railways  was  34,404 
miles  of  single  track  and  the  number  of  cars  in  use  was 
83,641.^  There  were  all  told,  829  street  railway  power 
houses  and  2,558  steam  and  gas  engines  with  a  total  capacity 
of  2,384,518  horse-power,  besides  228  water  wheels  with 
91,961  horse-power  capacity.  It  is  significant  that  while  the 
number  of  power  houses  had  increased  only  three  per  cent  in 
the  preceding  five  years,  the  horse-power  capacity  of  the  en- 
gines had  increased  83.4  per  cent,  and  that  of  the  water 
wheels  87.1  per  cent.  While  the  number  of  cars  in  use  in- 
creased only  35.3  per  cent,  the  total  single  track  mileage  had 
grown  53.4  per  cent  during  the  five-year  period. 

The  equipment,  even  to  its  details,  is  of  vital  importance 
to  all  the  classes  having  an  interest  in  street  railways.  To 
the  travelling  public  it  is  important  that  the  tracks  should 
be  smooth  and  regular,  the  cars  comfortable,  commodious  and 
well-heated,  lighted  and  ventilated,  and  the  power  houses  of 
ample  capacity.  To  the  other  users  of  the  street  the  extent 
and  condition  of  the  permanent  fixtures,  the  gauge  of  tracks, 
the  width  and  speed  of  cars  and  the  proper  equipment  of  cars 
with  brakes  and  fenders  are  all  matters  of  grave  importance. 
The  care  of  the  roadway  in  and  about  the  tracks  is  of  par- 
ticular consequence  to  those  who  use  the  streets  for  trucking 
or  pleasure-driving.     The  property  owners  are  especially  in- 

>  Bureau  of  the  Census,  Special  Reports,  "  Street  and  Electric  Railways,  1907." 
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terested  in  the  size  of  cars,  the  character  of  founcjations,  the 
weight  of  rails,  the  location  of  poles,  the  insulation  of  wires 
and  all  other  things  that  tend  to  reduce  the  noise  and  in- 
crease the  safety  of  street  railway  operation.  The  investors 
are  fundamentally  interested  because  the  earning  power  of 
the  road,  and  especially  the  actual  value  of  the  property  upon 
which  their  securities  are  based,  depend  to  a  very  large  extent 
upon  the  nature  and  condition  of  the  equipment.  In  spite  of 
minor  conflicts  of  interest,  there  is  on  the  whole  a  general 
convergence  of  the  interests  of  all  parties  concerned  toward 
the  development  and  continuous  upkeep  of  the  best  and,  to 
a  certain  extent,  the  most  expensive  and  the  most  liberal 
equipment. 

Experiments  are  all  the  time  being  made  looking  toward 
the  introduction  of  new  and  more  advantageous  systems. 
Just  now  the  monorail  scheme  and  the  storage  battery  car  are 
being  tested.  The  assured  success  of  either  of  these  new  sys- 
tems would  mean  a  substantial  revolution  in  street  railway 
equipment.  The  rapidity  with  which  the  motive  power  of 
the  street  railways  may  be  changed  is  shown  by  a  comparison 
of  the  street  railway  statistics  of  1890  with  those  of  1902, 
so  far  as  motive  power  is  concerned.  In  1890  only  15.5  per 
cent  of  all  street  railway  trackage  was  equipped  for  elec- 
trical operation.  In  1903  this  percentage  had  increased  to 
97,  while  at  the  same  time  the  total  trackage  of  the  country 
had  increased  177  per  cent.  In  1890,  69.7  per  cent  of  all 
trackage  was  being  operated  by  animal  power,  while  in  1903 
only  1.1  per  cent  of  the  trackage  was  left  to  the  horses  and 
mules.  During  the  same  period,  the  proportion  of  trackage 
equipped  for  cable  operation  decreased  from  6  per  cent  to 
1.1  per  cent  and  the  proportion  operated  by  steam  decreased 
from  8.8  per  cent  to  .8  per  cent. 

284.  The  development  of  street  railway  traffic. — In  1907 
the  street  and  electric  railways  of  the  United  States  carried 
nearly  seven  and  one-half  billions  of  passengers  who  paid  their 
fares.  'This  means  an  average  of  eighty-five  or  ninety  street 
car  rides  during  the  year  for  every  person  in  the  United 
States.  In  addition  to  this,  there  were  nearly  two  billions 
of  transfers  issued.  The  growth  in  fare  traffic  during  the 
five-year  period  from  1903  to  1907  was  55.9  per  cent,  while 
the  growth  in  transfer  traffic  during  the  same  period  was 
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87.8  per  cent.  From  1890,  when  the  transition  from  horse- 
power to  cables  and  electricity  was  well  under  way,  to  1907, 
there  was  an  increase  of  267.8  per  cent  in  the  number  of 
paying  passengers  carried,  as  shown  by  the  figures  of  the 
census  bureau.  It  is  noteworthy,  however,  that  the  mimber 
of  fare  passengers  carried  per  mile  of  track  decreased  from 
249,047  in  1890  to  216,522  seventeen  years  later.  This  would 
indicate  that  in  spite  of  the  tremendous  development  of  traf- 
fic, the  increase  in  trackage  had  more  than  kept  up  with  it. 
It  is  significant  that  while  traffic  increased  267.8  per  cent, 
the  cost  of  construction  and  equipment  increased  834.3  per 
cent.  The  average  number  of  rides  per  inhabitant  of  the 
total  population  of  the  United  States  as  estimated  by  the 
census  bureau,  increased  froin  32  in  1890  to  87  in  1907, 
and  the  average  number  of  rides  of  each  inhabitant  of  urban 
places  having  more  than  8,000  population  increased  from 
one  hundred  and  eleven  to  two  hundred  and  fifty.  There  has 
been  in  recent  years  a  considerable  development  in  supple- 
mentary traffic,  including  the  carrying  of  the  United  States 
mails  and  the  carrying  of  express  and  freight.  These  ele- 
ments are,  however,  as  yet  comparatively  unimportant  in  the 
street  railway  business.  It  is  primarily  upon  the  development 
of  passenger  traffic  that  the  future  of  the  business  depends, 
as  its  past  has  always  depended. 

It  is  in  a  measure  peculiar  to  the  street  railway  that  its 
use  in  any  particular  city,  as  well  as  in  the  country  at  large, 
increases  more  rapidly  than  the  increase  of  population.  The 
bigger  the  town,  the  larger  is  the  proportion  of  people  whose 
residences  are  separated  more  than  walking  distance  from 
their  work,  and  with  the  enlargement  of  the  business  district, 
there  is  a  great  increase  of  traffic  during  the  day.  In  spite 
of  the  competition  of  the  bicycle  and  now  of  the  automobile, 
and  in  spite  of  the  deterrent  effect  of  the  telephone,  street 
railway  traffic  continues  to  become  of  more  and  more  im- 
portance relatively  to  the  business  and  social  life  of  the 
community.  This  constant  increase-  in  traffic  is  the  best 
guaranty  to  the  investor  in  street  railway  properties.  It  is 
all  the  while  crowding  the  capacity  of  the  equipment,  how- 
ever, and  increasing  the  burden  of  the  street  railway  on  the 
street.  Along  with  the  increase  of  traffic  there  is  one  element 
that  tends  to  prevent  a  corresponding  increase  in  net  earn- 
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ings.  With  the  growth  of  towns  and  the  removal  of  larger 
and  larger  numbers  of  people  to  the  suburban  areas,  the 
average  length  of  haul  for  each  passenger  is  likely  to  increase. 
This  tendency  may  in  some  cases  be  more  than  offset  by  the 
increase  in  short  haul,  daytime  traffic  that  comes  with  the 
growth  of  a  city.  Indeed,  there  are  no  exact  statistics  avail- 
able to  show  just  how  rapidly  the  average  distance  travelled 
by  street  railway  passengers  increases  with  the  growth  of  a 
city  or  even  to  prove  that  it  increases  at  all. 

The  increase  of  traffic  not  only  helps  the  investor  and 
affects  the  interests  of  abutting  property  owners  and  the  por- 
tion of  the  public  that  uses  the  street  in  other  ways  than  by 
travelling  in  street  cars,  but  it  especially  affects  the  quality 
of  service  rendered  to  the  patrons  of  the  cars.'  Although  it 
is  generally  uncomfortable  to  travel  to  and  fro  between  one's 
residence  and  his  work  at  the  rush  hours,  it  is  often  true 
that  by  reason  of  the  better  schedules  required  to  handle  the 
rush  hour  traffic,  quicker  time  can  be  made  then  than  during 
the  most  leisurely  hours  of  the  day.  This,  however,  is  the 
only  substantial  benefit  which  the  travelling  public  derives 
from  the  increase  of  traffic,  except  the  indirect  benefits  that 
result  from  the  prosperity  of  the  railways.  The  disadvantages 
of  the  travelling  public  are  found  in  over-crowded  cars,  which 
are  likely  to  make  travelling  an  unhealthful  and  wearisome 
factor  in  the  day's  work.  The  greatest  disadvantage,  how- 
ever, falls  to  the  lot  of  those  who  reside  midway  between  the 
suburbs  and  the  business  district,  for  with  them  it  is  next  to 
impossible  to  get  aboard  the  cars  at  all,  to  say  nothing  of 
.finding  seats,  in  the  morning  rush  hours.  By  the  time  the 
cars  arrive  where  these  unfortunate  citizens  would  get  on, 
all  the  facilities  of  the  street  railway  system  have  been  taxed 
to  the  utmost  by  the  suburbanites. 

285.  Development  of  the  capitalization  and  earnings  of 
street  railways. — As  already  shown,  the  first  street  railway 
construction,  with  its  short  lines,  light  rails,  small  cars  and 
animals  for  motive  power,  was  comparatively  inexpensive. 
The  changes  of  motive  power,  the  development  of  equipment 
and  the  great  increase  in  street  railway  traffic  and  mileage 
have  resulted  in  a  very  large  legitimate  increase  in  capital- 
ization. It  is  now  estimated  that  the  tracks,  street  equip- 
ment and  rolling  stock  of  an  up-to-date  underground  trolley 
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line  in  the  Borough  of  Manhattan,  New  York,  not  includ- 
ing car  barns,  power  plant  and  real  estate,  represent  an 
actual  necessary  investment  of  more  than  $200,000  per 
mile  of  single  track.  The  immense  existing  capitalization 
of  the  street  railway  companies  of  the  United  States,  which  in 
1907  amounted  to  three  and  three-fourths  billions  of  dollars, 
has  been  built  up,  however,  by  many  powerful  causes,  in  addi- 
tion to  legitimate  and  necessary  investment  in  improved  tran- 
sit facilities.  As  already  stated,  the  early  horse-car  lines  in 
the  large  cities  were  extremely  profitable.  The  result  was  that 
the  street  railway  business  attracted  the  attention  of  unscrupu- 
lous and  greedy  men  who  saw  an  opportunity  of  making  great 
fortunes  through  the  manufacture  and  sale  of  street  railway 
securities  based  upon  the  earning  power  of  liberal  franchises. 
The  first  cause  of  over-capitalization,  therefore,  was  the  posses- 
sion of  too  liberal  franchise  grants.  Furthermore,  the  policy 
was  generally  adopted  by  the  companies  in  the  early  years 
of  the  street  railway  business,  of  making  no  provision  for 
depreciation,  so  that  when  renewals  and  replacements  had  to 
be  made,  recourse  was  had  to  the  increase  of  capital  stock  or 
to  the  issuance  of  additional  bonds.  As  a  result  of  the  same 
short-sighted  policy  improvements  and  changes  in  motive 
power  only  meant  the  loading  up  of  the  business  with  an 
immense  amount  of  dead  capital  representing  discarded  equip- 
ment and  outgrown  methods  of  operation.  Still  another 
cause  of  rapidly  increasing  capitalization,  was  the  policy  that 
seems  to  have  been  followed  by  practically  all  public  utilities 
from  the  beginning, — of  never  paying  any  bonds  except  by 
the  issuance  of  others.  The  failure  to  establish  sinking 
funds  or  gradually  to  retire  bond  issues,  has  resulted  in  an 
ever-increasing  burden  of  capitalization.  Moreover,  as  the 
credit  of  the  street  railway  business  became  established  and 
professional  promoters  and  financial  manipulators  were  at- 
tracted into  this  field  ,of  enterprise,  the  policy  was  established 
of  securing  practically  all  the  capital  needed  for  construction 
purposes  by  bond  issues  supplemented  by  the  free  issuance 
of  capital  stock  as  a  bonus  to  investors.  There  is,  perhaps, 
no  other  tendency  connected  with  public  utility  enterprises  so 
strong  as  the  tendency  to  enlarge  capitalization.  This  is  a 
direct  result  of  the  transference  of  control  from  practical 
street  railway  men  to  the  great  gamblers  of  finance  who  are 


THE  SURFACE  STREET  RAILWAY.  37 

not  satisfied  unless  by  their  legerdemain  they  can  create  for- 
tunes overnight  out  of  nothing.  The  craze  for  reaping  magic 
profits  became  so  great  at  the  time  when  the  horse  lines  were 
being  equipped  with  cable  or  electric  motive  power,  that  hold- 
ing or  operating. companies  formed  for  the  purpose  of  com- 
bining the  independent  lines  in  each  community  into  one  vast 
system,  often  leased  the  original  roads  at  guaranteed  rentals 
so  exorbitant  as  to  fore-doom  the  ultimate  failure  of  con- 
solidation. The  story  of  leases,  high  rentals  and  financial 
wreck  is  a  familiar  one  in  New  York  and  Chicago,  and 
threatens  to  make  history  in  Philadelphia.  The  general  pol- 
icy of  the  men  in  control  was,  with  each  merger,  either  to 
increase  the  combined  capitalization  of  the  constituent  com- 
panies or  at  least  to  give  to  an  excessive  capitalization  al- 
'ready  outstanding  a  value  based  upon  real  or  fictitious  earn- 
ing power.  To  a  considerable  extent  the  early  competition 
in  the  street  railway  business  meant  unnecessary  expendi- 
tures for  construction,  and  consequent  over-capitalization. 
The  immense  development  in  traffic  has  saved  this  capitaliza- 
tion, however,  for  the  most  part,  except  in  cases  where  more 
than  two  tracks  were  laid  in  the  same  street. 

The  figures  of  cost  of  construction  and  equipment  fur- 
nished to  the  census  bureau  by  the  companies  themselves  show 
an  increase  from  an  aggresrate  of  $389,000,000  in  1890,  to 
$3,637,000,000  in  1907.  These  figures  for  the  later  year, 
it  will  be  seen,  correspond  very  closely  with  the  figures  of 
outstanding  capitalization  for  the  same  time.  It  is  to  be 
noted,  however,  that  "  cost  of  construction  and  equipment " 
as  carried  on  the  companies'  books  is  by  no  means  an  accurate 
measure  of  the  amount  of  real  money  actually  invested  in  the 
original  construction  and  equipment  of  the  roads;  for  in 
their  accounts,  the  companies  invariably  charge  up  the  par 
value  of  the  securities  issued  and  cash  paid  for  the  stocks, 
bonds  and  property  of  subsidiary  companies,  no  matter  ho.7 
excessive  the  purchase  price  may  have  been.  The  state  of 
Massachusetts  has  succeeded  in  keeping  down  to  a  fairly 
reasonable  level  the  capitalization  of  its  public  utilities.  One 
of  the  most  effective  means  to  this  end  has  been  the  provision 
in  the  general  street  railway  law  forbidding  the  issuance  of 
a  greater  amount  of  bonds  than  of  paid-in  capital  stock. 
This  matter  of  the  relation  of  stock  and  bond  issues  to  each 
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other  is  of  great  importance,  as  upon  the  prevailing  practice 
in  relation  to  it  depends  the  question  whether  the  street 
railways  shall  be  controlled  by  promoters  and  adventurers 
who  are  dealing  almost  exclusively  with  other  people's  money, 
or  by  bona  fide  investors  who  have  an  interest  in  carrying 
on  the  business  on  a  safe  and  conservative  basis.  Unlimi- 
ted bond  issues  are  a  means  of  speculation  and  foretell 
disaster. 

The  present  capitalization  of  street  railways  is,  therefore, 
composed  of  several  elements  of  which  the  following  are  the 
principal  ones : 

(1)  An  immense  actual  investment  of  capital  in  construc- 
tion, equipment  and  real  estate. 

(2)  A  vast  amount,  chiefly  of  stock  issues,  based  upon  the 
earning  power  or  expected  earning  power  of  franchises. 

(3)  A  great  bulk  of  dead  capital  representing  worn- 
out  systems,  changed  motive  power  and  displaced  equip- 
ment. 

(4)  A  small  amount  of  investment  wasted  in  the  duplica- 
tion of  plant,  a  portion  of  which  has  been  abandoned  at  the 
time  of  the  consolidation  of  companies. 

(5)  A  very  considerable  sum  representing  securities  issued 
for  purely  speculative  purposes  by  men  who  knew  that  they 
were  valueless,  but  felt  able  to  foist  them  upon  the  public 
at  a  price. 

In  the  long  run  capitalization  depends  upon  earning  power. 
The  increase  of  traffic  between  1890  and  1907  was  approxi- 
mately two  hundred  and  sixty-eight  per  cent,  while  the  in- 
crease in  cost  of  construction  and  equipment  as  carried  on 
the  companies'  books,  corresponding  roughly  to  capitalization, 
was  eight  hundred  and  thirty-four  per  cent,  or  more  than 
three  times  as  much.  It  is  evident,  therefore,  that  unless 
the  street  railway  business  shows  a  greatly  decreased  ratio 
of  operating  expenses  to  income,  the  capital  invested  in  the 
business  must  be  satisfied  with  much  smaller  returns  than 
were  available  twenty  years  ago.  While  a  considerable  de- 
crease in  operating  expenses  is  claimed  for  electric  traction 
as  compared  with  animal  traction,  the  fact  remains  that, 
whatever  the  motive  power,  there  are  several  factors  which 
tend  to  a  constant  increase  in  the  cost  of  operation,  especially 
in  great  cities.    The  congestion  of  traffic  in  the  streets,  with 


THE  SURFACE  STREET  RAILWAY.  gg 

the  resulting  blockades  and  limitation  of  speed,  and  the 
increased  costliness  of  street  work  resulting  from  heavier 
pavements,  more  wear  and  tear  and  the  increasing  cost  and 
difficulty  of  labor  operations  in  the  streets,  have  a  powerful 
tendency  to  force  up  expenses  and  to  offset  the  economies  of 
electric  traction.  We  may  also  mention  the  forces  that  have 
been  at  work  during  the  last  dozen  years  to  increase  the  cost 
both  of  labor  and  materials,  resulting  in  a  substantial  change 
in  the  relative  value  of  the  fare  established  on  most  street 
railways.  When  to  these  causes  are  added  the  actual  reduc- 
tion in  the  money  rates  of  fare  in  connection  with  the  re- 
newal of  franchises  and  the  regulation  of  charges,  we  can  see 
that  the  actual  discrepancy  between  the  increase  in  traffic 
and  the  increase  in  investment  from  1890  to  1907,  is  even 
less  than  the  discrepancy  between  the  increase  of  earnings 
and  the  increase  of  investment.  There  should  be  mentioned, 
however,  the  considerable  increase  that  has  taken  place  in 
recent  years  in  the  income  of  street  railways  from  other 
sources  than  passengers.  According  to  the  census  figures  of 
1907,  the  gross  income  of  street  and  electric  railways,  with 
duplications  eliminated,  was  $429,744,252.  Of  this  total, 
the  sum  of  $382,132,494  was  derived  from  passengers.  This 
represented  88.9  per  cent  of  total  income,  while  five  years 
earlier  the  census  report  showed  93.3  per  cent  of  gross  in- 
come derived  from  passenger  fares.  Indeed,  while  the  pas- 
senger income  increased  during  the  five-year  period  only  63.4 
per  cent,  the  income  from  freight  increased  403.9  per 
cent,  the  income  from  express  288.6  per  cent,  the  income 
from  the  sale  of  electric  current  about  160.8  per  cent  and  so 
on  down  through  a  short  list  of  items.  The  proportion  of 
miscellaneous  income  increased  from  1.2  per  ceijt  to  2.7  per 
cent,  representing  an  actual  increase  of  291.7  per  cent. 

Both  from  the  standpoint  of  the  investor  and  from  the 
standpoint  of  the  street  car  patron,  the  problem  of  capital- 
ization looms  larger  and  larger  on  the  street  railway  hori- 
zon. In  all  probability  sooner  or  later  the  street  railways 
will  be  forced  to  provide  for  the  amortization  of  their  capital, 
so  that  at  any  particular  time  the  aggregate  amount  of 
securities  outstanding  will  represent  not  original  cost  plus 
promotion  profits,  plus  franchise  values,  plus  good  will,  plus 
discounts  on  bonds,  plus  everything  you  can  think  of,  physi- 
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eal  or  imaginary,  that  might  enter  into  the  value  or  esteemed 
value  of  an  operating  system,  but  rather  original  cost,  less 
wear  and  tear,  less  obsolescence,  less  provision  for  the  redemp- 
tion of  bond  issues,  vi^ithout  anything' at  all  to  stand  for  in- 
tangible values.  As  a  general  rule,  municipal  bonds  are  paid 
when  due,  without  the  necessity  of  refunding.  The  welfare 
of  the  future  will  undoubtedly  demand  that  street  railway 
bonds  shall  be  treated  in  the  same  way,  so  that  the  business 
can  be  conducted  from  year  to  year  at  a  higher  standard  of 
efficiency  and  at  what  is  nearer  and  nearer  a  rock-bottom 
rate  of  fare. 

286.  Development  of  monopoly  and  a£Sliation  with  other 
utilities. — As  already  stated,  the  original  development  of  the 
street  railway  business  was  in  the  shape  of  comparatively 
short,  independent  lines  organized  to  serve  particular  streets 
or  sections  of  a  city  where  the  demand  for  transit  facilities 
was  most  urgent  and  promised  to  be  most  profitable.  To  a 
considerable  extent,  these  early  independent  lines  were  not 
even  competing,  except  so  far  as  one  or  another  secured  an 
advantage  in  downtown  terminal  facilities  or  the  use  of 
strategic  streets.  With  the  changes  in  motive  power  and 
modes  of  operation,  consolidation  became  inevitable.  It  was 
a  slow  and  painful  process,  however;  for  the  independent 
lines  were  making  lots  of  money  and  control  could  not  be 
acquired  except  after  long  negotiation  and  final  settlement 
in  many  cases  on  the  basis  of  extortionate  rentals.  With  the 
early  consolidations  came  longer  rides  and  more  transfers  for 
the  people  and  greater  political  and  financial  power  for  the 
companies.  It  was  soon  found  that  in  spite  of  advantages  to 
the  public  arising  from  combination  or  monopoly  in  the  street 
railway  busiiiess,  there  was  a  great  disadvantage  in  the  in- 
ability of  the  public  to  secure  needed  extensions  of  transit 
facilities.  The  companies,  one  in  each  city,  became  lords  of 
the  town.  Smarting  with  resentment  at  the  arrogance  and 
real  or  fancied  indifference  to  the  public  welfare  of  the  street 
railway  monopolies,  the  people  in  many  cases  had  recourse 
once  again  to  the  fetish  of  competition.  Franchises  were 
granted  for  competing  lines,  which  in  most  cases,  after  build- 
ing expensive  and  roundabout  systems,  promntly  swallowed 
their  older  rivals  or  were  swallowed  by  them  in  a  new  con- 
solidation.    Upwards  of  fifty  companies  have  been  brought 
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together  in  the  Philadelphia  Eapid  Transit  system.  In  the 
little  city  of  Nashville  not  less  than  a  dozen  companies  were 
consolidated  into  one  a  few  years  ago.  The  Brooklyn  Eapid 
Transit  system,  although  not  technically  operated  as  a  unit, 
has  brought  together  under  unified  control  what  remains  of 
the  railroads  of  seventy-five  different  companies.  Competi- 
tion in  the  street  railway,  business,  although  even  now  recur- 
ring from  time  to  time  at  unguarded  points,  has  proven  it- 
self absolutely  futile.  Combination  has  gone  so  far  as  to 
include  not  only  the  street  railways  of  a  particular  city,  but 
often  the  interurban  lines  running  into  it.  In  Boston,  the 
subways,  the  elevated  roads  and  the  surface  lines,  all  three, 
are  operated  by  one  company.  Indeed,  financial  groups,  such 
as  Stone  and  Webster  and  the  Everett-Moore  Syndicate,  have 
been  formed,  which  actually  control  the  operation  of  the 
street  railway  systems  of  many  far-separated  cities.  Com- 
bination has  even  gone  to  the  extent  of  uniting  street  rail- 
ways under  the  same  management  with  other  utilities.  Ac- 
cording to  the  special  census  report  for  1907,  out  of  a  total 
of  nine  hundred  and  thirty-nine  operating  street  and  electric 
railway  companies,  two  hundred  and  thirty-two,  or  just  under 
twenty-five  per  cent,  operated  one  or  more  non-railway 
enterprises.  Indeed,  several  companies  operated  three  or  four 
different  enterprises  in  addition  to  the  railway  business.  In 
a  large  majority  of  cases,  one  of  the  additional  enterprises 
was  the  sale  of  electrical  current.  In  other  cases  the  com- 
panies were  engaged  in  the  manufacture  of  gas  or  the  opera- 
tion oi  water  works.  Indeed,  a  number  of  the  companies  were 
engaged  in  the  purchase  and  sale  of  real  estate,  the  operation 
of  ferries,  or  the  manufacture  of  ice. 

287.  The  development  of  street  railway  franchises. —Many 
of  the  early  grants  of  street  railway  privileges  in  city  streets 
were  made  by  special  acts  of  the  state  legislatures.  Some  of 
these,  however,  required  the  subsequent  consent  of  the  city. 
It  has  been  a  somewhat  general  policy  in  the  granting  of 
local  franchises  to  street  railways,  as  to  other  public  utilities, 
to  require  the  formal  acceptance  of  the  terms  and  conditions 
by  the  grantees  so  as  to  establish  a  complete  contractual  re- 
lation between  the  company  and  the  local  authorities.  At 
the  present  time  the  practice  of  reducing  each  grant  to  the 
form  of  a  contract  to  be  signed  and  executed  by  the  city  and 
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the  grantee,  prevails  in  many  cities.  Indeed,  some  of  the 
earliest  grants  followed  this  plan.  The  common  council  of 
the  city  of  New  York  in  the  early  fifties  of  the  nineteenth 
century  attempted  to  grant  certain  street  railway  franchises 
with  a  number  of  important  restrictive  provisions  included 
in  them.  These  grants  were  reduced  to  the  form  of  contracts 
and  were  accepted  by  the  companies.  Later  it  developed  that 
the  city  at  the  time  of  making  these  grants  had  no  franchise- 
giving  authority.  In  1854,  however,  a  general  act  authorizing 
cities  to  give  franchises,  and  ratifying  the  grants  already 
made,  was  passed  by  the  state  legislature.  As  interpreted 
by  the  New  York  ■  court  of  appeals,  this  action  constituted  a 
confirmation  of  the  companies'  privileges,  but  did  not  include 
a  ratification  of  their  obligations  under  the  contracts  with 
the  city  which  they  had  signed  at  a  time  when,  as  afterwards 
developed,  the  city  had  no  power  to  make  the  grants  on  whici  i 
the  contracts  were  based.  Following  the  period  of  the  earli- 
est franchises,  which  were  in  some  respects  carefully  drawn  to 
protect  the  public  interests,  the  form  of  street  railway  grant 
developed  in  simplicity.  The  result  was  that  in  those  cities 
where  perpetual  franchises  were  given  away,  the  public 
authorities  now  have  to  depend  for  the  power  of  regulation 
principally  upon  the  police  power  of  the  state  instead  of  upon 
the  terms  and  conditions  of  the  franchises  themselves.  It  is 
obviously  more  difficult  to  compel  a  company  to  obey  orders 
which  are  based  upon  the  exercise  of  the  police  power  than  to 
compel  it  to  live  up  to  the  specific  terms  and  conditions  of  a 
franchise  which  it  has  formally  accepted  and  made  a  con- 
tract with  the  city.  There  is  unquestionably  something  to  be 
said  in  favor  of  brief  general  grants  which  leave  to  the  con- 
trol exercised  by  the  legislature,  state  commissions  or  the 
local  authorities,  all  those  questions  relating  to  the  opera- 
tion of  a  particular  street  railway  system  which  can  be  un- 
derstood better  as  they  arise  than  far  in  advance.  The  prac- 
tical difficulty,  amounting  almost  to  impossibility,  of  exer- 
cising such  control  has  resulted,  however,  in  the  development 
not  only  in  this  country  but  in  European  countries  and  in  the 
British  colonies  of  a  system  of  elaborate  contracts  by  which 
every  contingency,  so  far  as  it  can  be  foreseen,  is  provided 
for.  From  this  standpoint,  no  franchise  is  good  unless  it  is 
elaborate.    Notable  examples  of  these  long  and  complex  docu- 
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ments  are  the  franchises  now  granted  by  the  city  of  New- 
York,  the  Cleveland  low  fare  ordinance  ratified  by  the  people 
in  1910,  and  the  Chicago  settlement  ordinances  passed  in 
1907. 

The  franchise  situation  has  been  rendered  more  complex 
by  the  adoption  in  many  states  of  constitutional  provisions 
restricting  the  powers  of  the  legislature,  and  in  some  cases 
the  powers  of  the  local  authorities  or  the  people  themselves, 
in  franchise  matters.  The  franchise  problem  is  still  further 
complicated  by  the  adoption  of  general  laws  with  numerous 
exceptions  regulating  the  powers  and  duties  of  street  railway 
companies  and  limiting  in  many  ways  the  freedom  of  the 
municipality  in  imposing  terms  and  conditions  in  franchise 
grants.  Further  complexity  often  results  from  the  provisions 
of  the  city  charter.  As  a  result  of  these  facts,  the  modern 
street  railway  franchise  has  come  to  be  not  only  a  long  and 
highly  complex  contract  between  the  company  and  the  local 
authorities,  but  in  reality  a  series  of  complex  and,  in  some 
cases,  conflicting  laws  and  consents.  Experience  seems  to 
have  fully  established  the  principle  that  the  operation  of  a 
street  railway  by  a  private  company,  depending  as  it  does 
upon  a  delegation  of  sovereign  powers  and  the  exercise  of  a 
special  privilege  monopolistic  in  its  nature,  cannot  be  safely 
left  to  public  control  exercised  from  time  to  time  through  the 
police  power,  but  must  be  regulated  by  the  terms  of  an  elabor- 
ate and  carefully  worked  out  contract  between  the  company 
and  the  local  authorities.  One  great  advantage  of  this  plan 
is  that  it  compels  public  officials  to  give  detailed  and  careful 
study  to  the  nature  and  circumstances  of  the  public  function 
which  they  are  delegating  to  a  private  company.  No  delega- 
tion of  such  power  and  functions,  even  for  a  limited  period, 
is  safe  unless  based  upon  such  knowledge. 
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288.  Essential  differences  between  mo- 
nopoly and  competitive  grants. 

269.  Specific  locations,  subject  to  read-  300. 
justment  from  time  to  time ;  con-  801. 
sents  of  property  owners. 

290.  The  building  of  extensions.  302. 

291.  Joint  use  of  tracks  and  other  fix- 

tures. 303. 

292.  Indeterminate  franchise,  subject  to 

purchase  by  the  city  or  its  licen-    304. 
see. 

293.  Terms  of  purchase  clause. 

S94.  Service   requirements:    regularity,    805. 
frequency,       transfer      stations, 
through  routing,  speed,  carrying 
capacity.  306. 

295.  Health  and  convenience :   cleanli- 

ness, ventilation,  heating,  lighting.    307. 

296.  Safety  requirements :    location    in 

street,   distance   between  tracks, 
brakes,  fenders  and  wheelguards.     308, 

297.  Public  control  of  the  street :  plans 

to  be  filed  and  tracks  to  be  adjusted    300. 
to  public  improvements  and  other 
utilities. 

298.  Matters  relating  to  the  construction 

of  the  street :  foundations,  charac-    310. 
ter  of  rails,  gauge  of  tracks,  motive 
power,   paving,    street  widening, 
strengthening  of  bridges,  building    311. 
of  viaducts,  etc. 

299.  Maintenance  of  the  street  surface  : 

repair  of  paving  and  track  joints. 


cleaning  the  streets,  sprinkling, 
removal  of  snow  and  ice. 

Noise  and  vibration. 

Indemnity  bond  to  protect  the  city 
from  damage  claims. 

Permanent  penalty  fund  to  enforce 
company's  obligations. 

Fares,  tickets,  transfers,  regulatioh 
of  rates,  free  service. 

Supplementary  sources  of  income  i 
advertising ;  carrying  mail,  ex- 
press and  freight ;  chartered  cars. 

Publicity  :  prescribed  forms  of  ac- 
counting ;  investigations ;  reports  ; 
filing  of  documents. 

Capitalization  and  valuation  of 
property. 

Disposition  of  earnings  ;  operating 
expenses,  accidents,  insurance, 
maintenance  and  depreciation. 

Interest  on  investment ;  amortiza- 
tion ;  division  of  surplus  profits. 

Supervising  authority  to  approve 
plans,  hear  complaints,  audit  ac- 
counts, certify  expenditures,  in- 
spect equipment,  etc. 

Obligations  to  employees :  protec- 
tion, hours  of  work,  wages,  arbitra- 
tion of  labor  disputes. 

Matters  often  over-emphasized : 
compensation,  car  licenses,  for- 
feiture, competition,  iixed  termi- 
nation of  grant. 


288.  Essential  differences  between  monopoly  and  competi- 
tive grants. — The  conditions  of  law  and  local  history  affecting 
street  railway  grants  are  so  different  in  different  cities  and  at 
different  times  that  a  "  model  franchise  "  is  about  as  difficult 
to  draft  as  an  "  average  man  "  is  hard  to  find.  At  the  very 
beginning  of  this  discussion,  it  is  necessary  for  us  to  choose 
between  monopoly  and  competition.     A  street  railway  fran- 
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chise  based  upon  the  theory  that  other  franchises  have  been  or 
will  be  granted  to  be  operated  by  other  parties  in  the  same 
transit  center  is  essentially  different  from  a  franchise  granted 
on  the  theory  that  the  company  receiving  the  privilege  will 
have  no  competitors,  but  will  be  bound  as  the  possessor  of  a 
public  monopoly  to  render  adequate  service  at  reasonable 
rates.  If  through  necessity  or  choice  the  principle  of  compe- 
tition is  recognized,  it  is  essential  that  the  city  reserve  the  right 
to  establish  a  joint  use  of  tracks  at  certain  strategic  points,  or 
within  a  certain  central  zone,  in  order  that  air  the  companies 
may  be  enabled  to  render' efficient  public  service  by  reaching 
the  heart  of  the  city.  It  is  also  necessary  to  make  provision 
for  transfers  between  companies  if  the  city  hopes  to  attain 
the  ideal  of  a  universal,  uniform  rate  of  fare.  It  is  not  my 
purpose,  however,  to  dwell  upon  the  special  provisions  that 
might  tend  to  make  a  competitive  franchise  tolerable.  The 
theory  of  competition  in  the  street  railway  business,  as  well 
as  in  other  public  utilities,  is  based  on  the  false  notion  that 
these  are  private  functions.  In  the  preceding  chapter  I  have 
attempted  to  establish  the  fact  that  the  construction  and  opera- 
tion of  street  railways  is  in  the  highest  sense  a  public  busi- 
ness. If  such  is  the  case,  the  principle  of  monopoly,  subject 
either  to  public  control  or  to  direct  ownership,  is  essential 
for  the  public  welfare.  No  better  statement  of  this  principle 
in  relation  to  street  railways  has  yet  been  made  than  that  of 
the  Chicago  Street  Eailway  Commission  of  1900  in  its  report 
to  the  city  council. 

"The  theory  underlying  the  street  railway  policy  of  Chicago  hereto- 
fore," said  the  commission,'  "in  so  far  as  Chicago  may  te  said  to  liave 
had  a  policy  on  this  subject  has  been  that  the  street  railway  business 
is  a  competitive  business;  that  competilion  should  be  fostered  in  Wn 
interest  of  the  public  and  that  the  possibility  of  compelition  should  be 
ever  present  as  a  means  of  keeping  traction  managers  alive  to  their 
duties  to  the  public.  That  theory  is  incorrect  and  unsound.  Moie- 
over,  in  practice  it  is  everywhere  found  impossible  to  induce,  persuade, 
require  or  compel  public  service  corporations  engaged  in  the  same  line 
of  business  to  compete  with  one  another  except  for  comparatively  short 
periods  of  time.  Sooner  or  later  rival  companies  of  this  kind  will  con- 
solidate, or  they  will  divide  tlie  territory  among  themselves  and  each 
will  keep  in  Its  own  territory,  or  there  will  be  secret  agreements  or  un- 
derstandings that  will  suflBce  to  eliminate  all  effective  competition. 
The  various  gais  companies  of  Chicago  which  were  given  franchises  on 

« "  Report  of  tho  Street  Railway  Commission  to  the  City  Council  of  the  City  of 
Chioftgo,  December,  MOO,"  page  17. 
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the  promise  that  they  would  compete  with  one  anotlier  are  now  con- 
solidated under  one  management.  The  principal  street  railway  com- 
panies have  carved  Chicago  into  sections,  each  agreeing,  tacitly  at 
least,  to  serve  a  particular  section  and  not  to  encroach  upon  the  terri- 
tory of  others.  Where  one  company  has  been  given  a  franchise  to 
enter  the  field  of  another  company,  as  in  the  case  of  the  General  Elec- 
tric, which  was  authorized  to  invade  City  Railway  territory,  the  usual 
effect  has  been  only  to  increase  the  amount  of  outstanding  securities 
upon  which  the  people  will  be  expected  to  pay  dividends. 

"One  street  railway  company  can  serve  the  city  better  and  more 
economically  than  can  several.  The  street  railway  business  is  by  its 
nature  a  monopoly  business.  Therefore,  instead  of  trying  to  foster 
unnatural  competition  which  cannot  possibly  be  maintained  for  any 
considerable  period  of  time,  the  wise  thing  to  do  would  seem  to  be  to 
recognize  the  monopoly  nature  of  the  street  railway  business  and  to 
deal  with  it  accordingly, 

"If  the  slate  were  clean,  so  to  speak,  and  the  city  of  Chicago  were 
in  a  position  to  deal  with  the  problem  in  the  manner  that  might  be 
deemed  most  wise,  the  Commission  would  unhesitatingly  recommend 
granting  to  a  single  corporation  the  exclusive  right  to  operate  street 
railways  within  the  limits  of  the  city,  subject,  of  course,  to  the  condi- 
tions that  should  logically  attend  such  a  grant.  It  would  under  no 
circumstances  favor  authorizing  a  competing  company  to  enter  the 
field.  If  the  company  given  the  exclusive  right  to  provide  street  rail- 
way service  could  not  or  would  not  satisfy  the  public,  the  proper 
remedy  would  be  for  the  city  to  terminate  the  grant  and  take  posses- 
sion of  the  property  of  the  company  suitable  to  and  used  by  it  for 
street  railway  purposes,  compensation  to  be  made  for  the  same  on  the 
basis  of  its  value  for  railway  purposes  but  without  any  allowance  for 
franchise  value. " 

The  first  principle,  therefore,  of  a  model  street  railway 
franchise  should  be  the  recognition  of  the  fact  that  the  ser- 
vice can  be  best  and  most  economically  performed  as  a 
monopoly,  and  that  accordingly  the  grant  to  one  company 
should  be  for  all  the  streets  in  the  city  which  are  to  be  used 
for  street  railway  purposes  and  should  apply  to  the  entire 
area  of  the  city  as  its  boundaries  now  exist  or  as  they  may 
at  any  future  time  be  extended.  In  the  nature  of  the  case, 
where  all  franchises  are  included  in  a  single  grant  they  will 
usually  expire  at  the  same  time.  Until  comparatively  recent 
years  it  has  been  the  policy  of  most  cities  granting  limited- 
term  franchises  to  make  the  grants  without  any  particular 
reference  to  a  uniform  date  of  expiration.  From  this  mis- 
guided policy  the  cities  have  reaped  a  wretched  harvest.  If 
street  railway  franchises  are  to  expire  at  fixed  periods  at  all, 
it  is  clear  that  the  franchises  for  all  lines  should  come  to  an 
end  at  the  same  time,  in  order  that  the  city  may  at  their 
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expiration  be  in  a  position  to  deal  with  the  street  railway 
problem  as  a  whole,  as  its  nature  requires. 

289.  Specific  locations,  subject  to  readjustment  from  time 
to  time;  consents  of  property  owners. — Having  determined 
upon  the  recognition  of  the  monopoly  principle  and  the 
guaranty  that  the  company  holding  the  franchise  shall  have 
the  right  to  construct  and  operate  whatever  street  railways 
are  to  be  constructed  and  operated  in  the  city,  the  franchise 
granting  authority  should  nevertheless  enumerate  the  speci- 
fic streets  upon  which  the  railways  are  to  be  built,  leaving 
the  use  of  additional  streets  to  future  determination  by  the 
city.  The  grant  of  specific  locations  should  always  be  sub- 
ject to  the  right  of  the  city  to  require  the  readjustment  of 
tracks  from  time  to  time,  the  alteration  of  street  grades  and 
the  abandonment  of  the  use  of  particular  streets  where  traffic 
conditions  make  that  desirable.  In  short,  the  control  of  the 
specific  locations  of  the  street  railways  should  remain  con- 
tinuously in  the  hands  of  the  public  bodies.  Prior  to  the 
commencement  of  construction,  the  company  should  be  re- 
quired to  file  with  the  city  maps  and  plans  showing  the  pro- 
posed type  of  construction  and  the  exact  locations  in  the 
streets,  subject  to  the  approval  of  the  city  engineer,  the  board 
of  public  works,  the  department  of  public  utilities  or  the 
council,  as  the  case  may  be.  It  is  not  desirable  that  the  con- 
sent of  abutting  property  owners  should  be  absolutely  re- 
quired. The  New  -York  plan  of  permitting  a  determination 
by  the  court  through  the  appointment  of  special  commissioners 
to  take  evidence  as  to  the  public  need  of  the  construction  of 
a  railway  along  a  particular  route,  in  case  the  consent  of 
the  property  owners  cannot  be  obtained,  is  a  good  one.  Pro- 
vision should  be  made  for  the  payment  of  damages  to  abut- 
ting owners  in  all  cases  where  it  can  be  shown  that  the  dam- 
ages are  in  excess  of  the  benefits  received.  These  damages, 
however,  should  be  fixed  at  or  preceding  the  time  of  the 
original  construction  of  the  railway,  or  at  the  time  of  chang- 
ing its  motive  power.  They  should  not  be  left  as  an  unde- 
termined charge  against  the  company  under  which  claims 
may  be  made  at  any  time  during  the  continuance  of  operation. 
In  states  where  there  is  a  public  service  commission  or  other 
body  having  general  jurisdiction  over  the  street  railways  of 
the  entire  commonwealth  it  may  be  well  to  follow  a  plan 
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similar  to  that  in  use  in  Massachusetts,  where  changes  of 
locations  by  the  local  authorities,  if  not  accepted  by  the  com- 
panies, do  not  go  into  effect  until  approved  by  the  state  rail- 
road commission,  unless  the  changes  are  merely  by  way  of 
shifting  the  tracks  about,  of  substituting  one  street  for  an- 
other, or  of  increasing  or  decreasing  the  track  facilities  to 
accommodate  local  traffic  conditions. 

290.  The  building  of  extensions. — It  is  esseatial  to  the 
steady  and  symmetrical  development  of  a  city  that  its  street 
railway  system  should  be  extended  from  year  to  year  as 
population  increases  and  new  areas  are  built  up.  As  a  corol- 
lary of  the  monopoly  principle  in  street  railway  management, 
the  company  should  be  under  obligation  to  furnish  all  transit 
facilities  that  are  reasonably  necessary  for  the  accommodation 
of  the  public.  Perhaps  the  most  important  of  all  the  obli- 
gations that  go  with  the  acceptance  of  a  monopoly  privilege 
in  the  street  railway  business  is  the  obligation  'to  build 
extensions.  In  the  early  history  of  American  street  railways, 
when  the  rivalry  of  different  companies  was  depended  upon 
to  secure  the  construction  of  adequate  trackage  in  any  par- 
ticular city,  there  was  usually  no  provision  in  the  franchises 
requiring  the  building  of  extensions..  With  the  gradual  elim- 
ination of  conipetition,  however,  and  with  the  sad  experience 
of  many  cities  which  were  unable  to  secure  even  slight  ex- 
tensions of  transit  facilities  without  paying  a  heavy  price  for 
them  in  the  form  of  concessions,  the  practice  of  inserting  in 
franchise  grants  some  kind  of  a  clause  requiring  extensions 
has  become  common.  During  the  years  when  street  railway 
franchises  were  most  profitable,  before  the  advent  of  strict 
public  control  and  before  the  great  increase  in  fixed  charges 
and  operating  expenses  resulting  from  heavy  capitalization 
and  expensive  modern  construction,  it  was  hardly  thought 
necessary  to  provide  means  for  compelling  a  street  railway 
company  to  accept  new  franchises  and  build  new  lines.  The 
old  conditions  still  prevail  to  a  limited  extent  in  many  cities. 
In  New  York  City,  for  example,  there  are  still  nearly  thirty 
operating  companies,  and  no  provision  has  been  made  in  the 
railroad  law  of  the  state,  in  the  charter  of  the  city  or  in  any 
of  the  street  railway  franchises  granted  by  the  city,  to  compel 
any  company  to  extend  its  lines  beyond  the  route  originally 
laid  out  or  such  extensions  as  it  may  voluntarily  apply  for. 
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The  idea  that  a  railroad  is  under  any  obligation  to  build  lines 
other  than  those  which  it  has  deliberately  chosen,  is  entirely 
wanting  in  the  laws  of  New  York.  True,  a  company's  charter 
may  be  forfeited  if  it  fails  to  complete  its  lines  as  laid  out  in 
its  original  certificate  of  incorporaition,  but  there  is  no  power 
anywhere  to  require  a  company  to  extend  those  lines.  The 
recently  adopted  low-fare  franchise  of  Cleveland,  which  is  in 
many  respects  a  most  progressive  public  document,  makes 
no  provision  whatever  for  the  extension  of  the  company's 
lines  except  on  the  company's  own  initfative. 

It  is  hard  to  lay  down  a  definite  rule  for  extensions  that 
can  be  applied  in  all  cases  with  justice  to  the  public  and  with- 
out unreasonable  hardship  to  the  company.  In  some  cities  an 
exclusive  franchise  is  granted  with  the  provision  that  if  the 
city  council  at  any  time  directs  the  company  to  extend  its 
lines  and  the  company  refuses  to  do  so,  the  streets  upon  which 
the  extensions-have  been  ordered  may  be  given  to  another 
company.  This  kind  of  a  provision  cannot  be  very  effective 
unless  it  is  coupled  with  the  further  provision  that  in  case 
another  company  builds  the  lines  it  shall  have  the  right  to 
operate  over  the  original  company's  tracks  into  the  heart  of 
the  city  with  free  transfer  privileges.  Unless  some  such  pro- 
vision is  put  in,  the  original  company  will  have  little  or 
nothing  to  fear  from  rivals  whose  only  chance  is  to  take  out- 
lying lines  which  the  company  on  the  ground  is  not  willing 
to  build  even  as  a  part  of  a  general  system.  It  is  obvious 
that  if  the  franchise  requires  the  company  to  build  any  ex- 
tensions whenever  ordered  by  the  city  council,  there  is  great 
danger  that  the  council  may  yield  to  the  importunities  of  par- 
ticular sections  and  especially  of  real  estate  developers  and 
order  extensions  that  are  likely  to  be  unprofitable  from  the 
standpoint  of  the  company  and  unnecessary  from  the  stand- 
point of  the  public. 

In  some  cases  the  companies  are  required  to  build  exten- 
sions whenever  directed  by  the  city  council  subject  to  the 
limitation  that  they  may  not  be  required  to  construct  more 
than  a  certain  number  of  miles  of  single  or  double  tracks 
within  any  one  year.  This  is  the  principle  followed  by  the 
Chicago  settlement  ordinances. 

In  other  cases,  the  determination  as  to  whether  an  ex- 
tension for  which  a  petition  has  been  made  can  reasonably  be 
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required  of  the  company,  is  considered  by  the  board  of  public 
woriis  or  other  proper  city  authority  after  notice  to  the  com- 
pany and  a  hearing.  It  is  of  course  impossible  to  foretell 
before  a  particular  extension  is  constructed  just  how  profit- 
able it  may  be.  But  ordinarily,  a  fair  minded  body  of  public 
men  thoroughly  familiar  with  the  general  needs  of  the  com- 
munity and  the  circumstances  of  the  company,  would  be  able 
to  determine  after  a  full  public  hearing  whether  or  not  the 
demand  for  a  specific  extension  is  sufficient  to  warrant  its 
construction. 

The  theory  of  monopoly  service  does  not  require  that  each 
particular  extension  should  itself  be  profitable  or  even  self- 
sustaining.  A  monopoly  service  should  be  taken  as  a  whole, 
the  lean  with  the  fat,  and  any  extensions  that  are  important 
for  the  symmetrical  development  of  the  city  or  for  the  con- 
venience of  a  considerable  body  of  people  should  be  made, 
so  long  as  their  construction  and  operation  does  not  reduce 
the  earning  power  of  the  system  as  a  whole  below  a  certain 
fixed  standard. 

The  particular  nature  of  the  extension  clause  in  a  street 
railway  franchise  must  depend  upon  certain  other  features 
of  the  grant.  It  is  impossible  to  require  a  company  with  a 
limited-term  franchise  and  no  assurance  that  its  franchise 
will  be  renewed  or  its  property  purchased  at  the  end  of  the 
period,  to  keep  on  building  extensions  as  fast  and  as  long 
as  they  may  be  needed  to  suit  the  convenience  of  the  public. 
A  model  franchise,  however,  would  not  be  for  a  limited  term 
without  a  provision  for  taking  over  the  property  if  the  grant 
is  not  renewed.  We  may,  therefore,  assume  that  the  franchise 
will  protect  the  company's  capital  investment  in  extensions, 
as  well  as  in  the  original  construction,  by  requiring  that  the 
property  be  paid  for.  On  this  assumption  the  extension 
problem  is  much  simplified.  It  merely  becomes  a  problem  of 
raising  the  capital  for  a  guaranteed  investment,  and  of  opera- 
tion. A  street  railway  company  whose  property  is  secured  by 
the  obligation  of  the  city  to  purchase  it,  or  to  renew  the  fran- 
chise, would  usually  have  little  difficulty  in  getting  the  money 
for  the  construction  of  extensions.  In  extreme  cases,  however, 
if  it  were  not  deemed  just  to  compel  the  company  to  furnish 
the  necessary  capital,  the  extensions  might  be  built  by  the  city 
and  paid  for  either  out  of  the  general  treasury  or  from  special 
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assessments  levied  upon  the  property  benefited.  In  either 
of  these  cases,  the  title  to  the  rails  and' other  street  equipment 
would  remain  in  the  city,  but  they  might  be  leased  for  opera- 
tion to  the  company  for  a  rental  that  would  at  least  equal  the 
interest  charges  on  the  investment,  plus  depreciation.  When 
a  street  railway  extension  is  sought  for  the  deliberate  purpose 
of  putting  value  into  vacant  land  for  developmental  purposes, 
there  is  no  reason  why  the  extension  should  not  be  built  by 
the  owners  of  the  land  that  will  be  benefited  by  it.  If  built 
in  this  way,  extensions  will  not  add  anything  to  the  fixed 
charges  of  the  street  railway  system,  except  on  account  of  the 
additional  equipment  required.  If  built  by  the  city  at  large, 
unless  the  cost  were  to  be  taken  out  of  current  taxes,  a  bond 
issue  would  be  necessary,  and  in  that  case,  unless  the  city 
was  prepared  to  subsidize  the  road  on  account  of  the  public 
benefits  to  be  derived  from  its  construction  and  operation,  the 
operating  company  would  necessarily  be  required  to  pay  the 
city  for  the  use  of  the  extensions  an  amount  at  least  equal  to 
the  interest  paid  on  the  bonds  issued  to  cover  cost,  together 
with  a  certain  additional  amount  for  depreciation  and  sinking 
fund.  So  far  as  the  problem  of  operation  is  concerned,  the 
profitableness  or  unprofitableness  of  a  street  railway  exten- 
sion depends  primarily  upon  the  density  of  population  along 
the  line  at  the  time  of  construction  and  thereafter.  This  is 
not  always  true,  for  the  extension  may  be  made  for  the 
purpose  of  connecting  with  a  park  or  other  resort  which  will 
furnish  heavy  through  traffic.  The  particular  location  of 
the  extensions  with  reference  to  the  general  street  railway 
system,  will  also  have  a  considerable  bearing  upon  the  expense 
of  operation. 

In  brief,  a  model  street  railway  franchise  will  certainly 
make  some  provision  for  the  extension  of  lines  from  time  to 
time  as  the  public  need  in  the  judgment  of  the  public  authori- 
ties may  demand.  If  the  franchise  is  for  a  limited  term,  the 
extension  provision  may  be  drafted  on  the  basis  of  a  certain 
number  of  miles  of  new  construction  to  be  required  each  year. 
It  is  desirable,  however,  that  if  this  kind  of  a  provision  is 
adopted,  the  right  of  the  city  to  require  the  construction  of 
additional  lines  shall  be  cumulative:  that  is  to  say,  if  the 
company  is  not  required  to  complete  its  maximum  amount 
of  new  trackage  in  any  particular  year,  it  may  be  required 
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to  construct  a  larger  amount  in  the  succeeding  year  or  later. 
In  view  of  the  great  uncertainty  as  to  the  rapidity  of  the 
future  growth  of  many  American  cities,  this  quantitative  pro- 
vision for  extensions  is  not  a  safe  one,  unless  a  very  liberal 
annual  allowance  is  made.  It  is  much  better  to  leave  the 
determination  of  the  desirability  and  the  reasonableness  of 
any  particular  extension  petitioned  for  by  the  people  who  wish 
to  use  it,  to  a  competent  body  such  as  a  public  utilities  com- 
mission, state  or  local,  or  a  board  of  public  works,  or  a  special 
council  committee,  with  adequate  provision  for  a  public  hear- 
ing. The  city  should  reserve  the  right  to  require  the  com- 
pany to  operate  any  extensions  built  out  of  city  funds  or  by 
the  abutting  property  owners  with  the  city's  consent.  It  might 
be  well  to  include  in  the  franchise  a  statement  of  the  general 
principles  upon  which  the  decision  of  the  public  authorities 
must  rest.  If  such  a  statement  is  made,  it  may  include  a 
provision  that  a  certain  number  of  people  have  their  residence 
within  the  strip  of  territory  immediately  tributary  to  the 
proposed  extension,  unless  the  extension  is  designed  primarily 
for  through  traffic.  It  might  also  provide  that  the  extension 
can  be  ordered  only  in  case  the  company's  profits  for  the 
preceding  year  have  exceeded  a  certain  definite  percentage 
on.  its  investment  or  a  certain  dividend  rate  on  its  stock. 
Fo  such  limitation  upon  the  city's  power  to  order  extensions 
should  be  admitted,  however,  unless  the  company's  financial 
transactions  are  under  stringent  public  control  so  that  the 
company's  real  profits  can  readily  be  ascertained. 

291.  Joint  use  of  tracks  and  other  fixtures. — Economy  of 
investment,  as  well  as  econofliy  of  street  space,  requires  that 
all  permanent  fixtures  in  the  streets  should  be  put  as  nearly 
as  possible  to  their  maximum  use.  For  this  reason  cities, 
even  where  they  have  depended  upon  competition  for  secur- 
ing adequate  service  at  reasonable  rates,  have  often  provided 
in  their  franchise  grants  for  the  joint  use  of  pole  lines  and 
street  car  tracks.  The  use  of  one  line  of  poles  for  street  rail- 
way purposes  and  for  carrying  electric  lighting,  power,  tele- 
phone, telegraph  and  signal  wires,  is  feasible  under  certain 
conditions.  Any  street  railway  franchise  permitting  the 
erection  of  overhead  wires,  therefore,  should  require  that  as 
far  as  possible  the  street  railway  company  either  use  poles 
already  in  the  street,  which  in  most  cases  would  not  be  feas- 
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ible,  or  having  established  its  own  pole  lines,  grant  to  other 
companies  having  overhead  wires  and  to  the  city  the  right 
to  make  use  of  them  so  far  as  such  additional  use  will  not 
seriously  interfere  with  the  uses  of  the  railway  company. 

In  cities  where  the  street  railway  systems  have  not  as  yet 
been  unified  and  for  the  time  being  cannot  be  unified,  it  is 
desirable  that  all  new  grants  to  any  particular  company  should 
reserve  to  the  city  power  to  give  joint  trackage  rights  over 
the  same  route  to  other  companies.  This  policy  has  been 
followed  to  a  limited  extent  from  the  earliest  days  of  street 
railroading  in  a  number  of  cities.  Provision  is  often  made 
for"  the  joint  use  of  tracks  for  limited  distances  by  general 
state  law.  Some  cities  have  adopted  what  is  known  as  a 
"  free  zone  "  by  which  the  principle  of  joint  use  of  tracks  js 
established  in  the  central  business  district.  In  this  way  any 
new  company  is  in  a  position  to  acquire  terminal  facilities 
at  the  heart  of  the  city,  such  facilities  being  .necessary  not 
only  for  profitable  operation  but  also  for  the  accommoda- 
tion of  the  public. 

If  the  principle  of  monopoly  in  local  street  railway  trans- 
portation is  not  only  recognized  in  theory,  but  is  actually 
established  in  practice  and  franchise  policy,  the  question  of 
the  joint  use  of  tracks  becomes  a  dead  issue  except  in  so  far 
as  the  principle  of  monopoly  may  be  limited  by  permission 
to  independent  interurban  railways  to  operate  their  cars  into 
the  heart  of  the  city.  Inasinuch  as  the  local  authorities  can 
have  no  substantial  control  over  the  operation  of  interurban 
lines  outside  of  the  city  limits,  it  is  desirable  that  either  in- 
dependent operation  of  interurban  cars  should  be  permitted 
within  the  city  limits  or  that  the  local  company  should  be 
compelled  to  take  the  interurban  cars  at  the  city  line  and 
operate  them  to  and  from  a  central  terminal  under  a  fair 
arrangement  for  compensation. 

If  the  monopoly  principle  cannot  be  fully  recognized, 
therefore,  provision  should  be  made  for  joint  use  of  tracks 
by  different  local  companies  and,  in  any  case,  the  city  should 
reserve  complete  authority  to  furnish  terminal  facilities  to 
interurban  lines.  If  provision  is  made  for  the  joint  use  of 
tracks,  one  of  the  grave  difficulties  that  must  be  overcome  is 
the  provision  of  a  fair  and  reasonable  method  of  determining 
the  compensation  to  be  paid  by  a  new  company  to  a  company 
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already  in  the  field.  This  is  comparatively  unimportant  if 
the  joint  use  is  limited  to  short  distances  at  strategic  points 
where  different  routes  are  not  available.  If,  hovrever,  joint 
use  may  be  granted  for  any  distance,  it  is  possible  that  a  new 
company  may  be  placed  in  a  position  where  it  can  snatch 
away  from  a  pioneer  company  the  legitimate  rewards  of 
original  enterprise.  This  is  especially  true  in  the  case  of 
railways  constructed  in  the  first  place  in  sparsely  settled  dis- 
tricts. Ihere  is  also  the  possibility  that  blockades  and  inade- 
quate service  will  result  from  the  rivalry  of  two  companies 
operating  over  the  same  line  and  endeavoring  to  get  traflBc 
away  from  each  other.  This  result  of  the  joint  use  of  tra'cks 
was  well  illustrated  in  the  experience  of  Boston  prior  to  the 
CQnsolidation  of  its  street  railway  systems.  It  is  clear  that 
a  new  company  coming  in  to  use  the  tracks  of  a  company 
already  in  the  field,  without  the  latter's  consent,  should  pay 
as  a  rental  a  minimum  equivalent  to  its  proportionate  share 
of  the  entire  expense  of  maintaining  the  line  of  railway, 
including  interest  on  bonds  and  a  reasonable  dividend  on 
stock.  Charges  on  account  of  capital,  of  course,  should  be 
measured  by  the  investment  in  the  particular  line  to  be  used. 
It  is  perhaps  reasonable  to  leave  the  determination  of  the 
exact  amount  to  be  paid  to  agreement  between  the  companies 
interested,  with  the  right  of  the  city,  in  case  of  disagreement, 
to  have  a  determining  voice  in  the  matter  either  directly  or 
by  the  appointment  of  an  arbitrator. 

292.  Indeterminate  franchise,  subject  to  purchase  by  the 
city  or  its  licensee. — One  of  the  most  important  conditions 
attaching  to  any  franchise  is  the  period  for  which  it  is  to 
run.  During  the  years  when  neglect  of  the  public  interests 
in  franchise  negotiations  was  more  the  rule  than  the  ex- 
ception, a  great  many  cities  granted  perpetual  franchises. 
This  policy  has  now  been  discontinued  in  most  states  and 
cities.  There  are  few  students  of  public  utility  questions 
outside  of  those  who  may  have  a  direct  financial  interest  in 
the  companies,  who  would  now  claim  that  perpetual  franchises 
for  the  use  of  the  streets  are  in  accordance  with  enlightened 
principles  of  government.  In  fact,  it  is  almost  unthinkable 
to  a  citizen  of  the  twentieth  century  that  special  privileges 
in  the  streets  of  a  city,  granted  now  or  in  the  past,  should 
last  forever.     Even  where  franchises  do  not  expire  by  limi- 
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tation  and  are  not  revocable,  the  right  of  the  state  to  acquire 
them  by  condemnation  proceedings  is  coming  to  be  generally 
recognized.  It  is  quite  abhorrent  to  a  sense  of  public  justice 
that  a  franchise  once  granted  as  a  free  gift  should  not  be 
subject  to  resumption  without  the  payment  of  great  sums  of 
money  on  account  of  the  termination  of  the  franchise  right. 
But  it  is  not  necessary  to  discuss  at  length  the  merits  of 
perpetual  franchises.  They  lie  outside  the  pale  of  reasonable 
controversy. 

Instead  of  perpetual  franchises,  we  may  have  either  limited- 
term  grants  or  indeterminate  grants.  Many  of  the  states 
have  established  a  maximum  period  for  which  local  fran- 
chises may  be  granted,  ranging  usually  from  twenty  to  fifty 
years.  The  short-term  franchise  has  been  extremely  popular 
with  those  who  feel  a  concern  for  the  public  interests.  There 
are,  however,  a  number  of  serious  disadvantages  in  the  short- 
term  franchise  as  usually  granted.  In  the  first  place,  a  street 
railway,  like  any  other  important  public  utility,  should  have 
a  continuous  and  symmetrical  development  to  satisfy  the 
public  need.  There  is  absolutely  no  reason  why  we  should 
expect  street  railway  service  to  stop  at  the  end  of  a  fixed 
period  of  fifteen,  twenty-five  or  fifty  years.  There  is  every 
reason  to  expect  that  a  utility  designed  to  satisfy  a  permanent 
and  ever-pressing  public  need,  especially  when  the  utility  has 
survived  all  sorts  of  changes  and  become  more  and  more  firmly 
embedded  in  the  general  plan  of  urban  life  during  more  than 
half  a  century,  will  continue  as  a  public  necessity  for  an 
indefinite  period.  While  it  is  conceivable  that  some  new  in- 
vention of  the  genius  of  man  may  at  some  future  time  make 
the  street  railway  in  its  present  form  unnecessary,  there  is  no 
reason  to  expect  such  an  event  at  the  end  of  a  definite  period 
of  years  that  can  now  be  fixed.  Changes  in  the  arts  will 
undoubtedly  make  revolutions  in  the  street  railway  business 
in  the  future  as  they  have  in  the  past,  but  after  all,  the 
demand  for  transit  facilities  is  as  permanent  as  the  very 
existence  of  cities.  A  street  railway  system,  therefore,  should 
be  constructed,  maintained  and  operated  with  the  expecta- 
tion of  permanent  service.  The  short-term  franchise  without 
any  recognition  of  the  fact  that  the  street  railway  property 
will  continue  to  be  operated  past  the  end  of  the  term,  has 
had  bad  results.    Under  such  a  franchise,  in  the  nature  of  the 
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case,  a  company  can  hardly  be  induced  to  construct  extensions 
into  unprofitable  territory  depending  upon  the  development 
of  future  traffic  for  its  rewards.  When  the  term  of  a  franchise 
comes  within  ten  or  fifteen  years  of  expiration,  all  growth  is 
likely  to  cease.  Not  only  that,  but  improvements  in  motive 
power  and  equipment  are  likely  to  cease  and  deterioration 
in  the  property  is  usually  permitted.  Indeed,  in  extreme 
cases  where  a  company  accepts  in  good  faith  the  limitation 
of  its  franchise  term,  without  the  hope  of  being  able  to  re- 
cover its  investment  at  the  expiration  of  its  grant,  it  inevi- 
tably follows  that  the  road  will  be  operated  from  the  stand- 
point of  squeezing  out  of  it  the  maximum  revenue  and  putting 
into  it  the  minimum  for  operating  expenses  and  maintenance. 
Moreover,  from  the  public  standpoint,  the  limited-term  fran- 
chise usually  results  in  bringing  the  street  railway  question 
forward  as  a  disturbing  political  issue  at  regular  intervals, 
or  what  is  worse,  in  tempting  the  company  to  keep  in  politics' 
all  of  the  time  in  order  that  it  may  get  an  extension  of  its 
rights  long  in  advance  of  the  period  of  their  expiration.  The 
evils  of  the  short-term  franchise  without  adequate  provisions 
for  continuity  in  the  development  or  operation  of  the  street 
railway  system  are  almost  as  patent  as  the  evils  of  perpetual 
grants,  although  of  quite  a  different  character. 

In  Massachusetts  and  the  District  of  Columbia,  street  rail- 
way franchises  have  been  granted  subject  to  revocation  at 
any  time.  This  form  of  grant  is  called  the  indeterminate 
franchise.  When  no  provision  is  made,  however,  for  pur- 
chasing the  physical  property  in  case  of  revocation,  the  in- 
determinate franchise  becomes  in  effect  practically  perpetual. 
This  is  for  the  reason  that  neither  the  judiciary,  nor  the 
legislature,  nor  the  city  council,  nor  the  people  at  large  will 
permit  the  destruction  by  the  mere  revocation  of  a  permit 
of  large  bodies  of  capital  invested  in  a  necessary  public  ser- 
vice. This  form  of  the  indeterminate  franchise  has  been 
called  "  tenure  during  good  behavior."  But  the  penalty  of 
forfeiture  without  compensation  is  so  drastic  that  behavior 
has  to  become  very  bad  indeed  before  any  community  will 
punish  it.  It  appears  to  be  true,  however,  that  even  though 
under  this  form  of  the  indeterminate  franchise  no  street  rail- 
way grants  are  in  practice  revoked  except  for  specific  loca- 
tions where  street  railways'  are  no  longer  desired,  the  com- 
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panies  have  been  more  diligent  to  respond  to  the  demands  of 
the  public  for  improved  service  and  fot  extensions  of  their 
lines  than  under  either  perpetual  or  limited-term  franchises. 

If  we  put  together  the  principle  that  a  public  utility  should 
be  continuously  and  symmetrically  developed  to  meet  the 
needs  of  a  growing  community  and  the  other  principle  that 
the  street  railway  is  a  public  business  in  which  capital  should 
be  guaranteed  a  limited  risk  and  should  be  satisfied  with  a 
limited  profit,  we  may  arrive  at  the  right  theory  of  franchises 
so  far  as  the  question  of  duration  is  concerned.  The  city 
cannot  properly  fulfill  its  function  unless  it  maintains  a 
continuous  control  over  the  several  uses  of  the  street.  It 
must  have  the  power  at  any  time  to  change  or  improve  any 
public  street,  and  to  readjust  the  locations  and  the  relations 
of  the  public  utility  fixtures  on,  above  or  below  the  surface 
of  the  street.  Moreover,  inasmuch  as  the  street  railway  busi- 
ness is  a  public  function  the  city  must  remain  in  a  position 
where  in  the  event  that  this  function  is  not  being  adequately 
performed,  it  can  either  resume  it  or  transfer  it  to  another 
agent.  For  these  reasons  it  is  an  essential  feature  of  a  good 
street  railway  franchise  that  the  city  should  have  the  right 
to  terminate  it  at  any  time  or  at  certain  short  term  intervals 
upon  giving  not  more  than  one  year's  notice.  On  the  other 
hand,  the  protection  of  the  investors  who  have  furnished  the 
money  to  construct  the  plant  necessary  for  the  performance 
of  this  public  function,  requires  that  in  case  a  company's 
franchise  is  terminated  the  property  should  be  purchased 
by  the  city  or  by  its  licensee.  Under  such  a  provision  it  will 
be  safe  for  investors  at  any  time  to  supply  the  capital  for  the 
construction,  extension  and  improvement  of  a  street  railway 
system,  as  they  will  know  that  whatever  construction  expendi- 
tures are  made  in  good  faith  and  with  good  sense,  will  be 
returned  to  them  if  they  are  not  permitted  to  continue  the 
operation  of  the  system  indefinitely. 

Every  street  railway  franchise,  therefore,  should  be  in- 
determinate, with  the  proviso  that  a  shifting  of  tracks  or  even 
a  substitution  of  routes  more  advantageous  to  the  public  may 
be  required  at  any  time  at  the  expense  of  the  company,  but 
that  if  the  franchise  is  revoked  the  entire  physical  property 
shall  be  purchased  either  by  the  city  or  by  another  company 
authorized  by  the  city  to  take  it  over  and  operate  it. 
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293.  Terms  of  purchase  clause. — It  has  already  been  noted 
as  one  of  the  characteristics  of  public  utility  companies  that 
they  almost  invariably  strive  to  increase  their  capitalization 
to  the  utmost.  It  is  even  more  generally  true  that  companies 
which  have  been  forced  to  accept  a  purchase  clause  in  their 
franchises,  use  their  utmost  eftorts  to  force  up  the  price  at 
which  the  property  may  or  must  be  taken  over.  Inasmuch 
as  the  price  at  which  a  street  railway  system  may  be  pur- 
chased by  the  city  is  in  effect  the  measure  not  only  of  the 
company's  capitalization,  but  of  the  capital  value  upon  which 
the  system  must  earn  dividends  or  interest  even  after  muni- 
cipal purchase,  the  utmost  care  should  be  taken  in  drafting 
the  purchase  clause  of  a  franchise.  The  Chicago  settlement 
ordinances,  which  in  many  respects  are  most  admirable  and 
which  have  already  had  a  marked  effect  upon  the  street  rail- 
way policy  of  the  country,  fixed  a  purchase  price  in  which 
was  included  a  large  amount  of  unexpired  franchise  values 
and  of  dead  capital.  While  it  may  have  been  necessary  in  this 
particular  instance  to  include  these  false  elements  in  the 
purchase  price,  we  should  not  forget  that  on  general  prin- 
ciples franchise  values  and  obsolete  equipment  should  never 
be  capitalized  as  a  permanent  burden  upon  the  future  of  a 
street  railway  system.  If,  for  particular  reasons  under  the 
circumstances  surrounding  a  particular  settlement,  it  seems 
necessary  to  include  in  the  purchase  price  either  of  these 
elements,  it  is  necessary  from  the  standpoint  of  good  public 
policy  that  provision  should  be  made  for  their  gradual  amorti- 
zation out  of  earnings.  In  a  franchise  for  a  new  street  rail- 
way system,  it  is  reasonable  that  purchase  by  the  city  within 
a  comparatively  short  term  of  years  should  necessitate  the 
paying  of  a  bonus  over  and  above  the  actual  value  of  the 
physical  property.  The  payment  of  sufh  a  bonus  may  l?e 
necessary  to  compensate  the  franchise  holder  for  being  soon 
deprived  of  the  opportunity  to  make  money.  Unless  some 
provision  of  this  kind  is  made,  the  franchise  holder  will  be 
slow  about  building  extensions  upon  which  immediate  profits 
cannot  be  realized.  It  would  not  be  easy  to  establish  a  fixed 
rule  as  to  the  amount  of  this  bonus  or  as  to  the  length  of 
time  to  elapse  before  its  payment  should  cease  to  be  obligatory 
in  case  of  purchase.  It  may  be  suggested,  however,  that  a 
bonus  should  not  be  less  than  ten  per  cent  or  more  than 
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twenty  per  cent  of  the  value  of  the  property,  in  case  the 
purchase  is  effectuated  at  the  earliest  possible  date.  If  the 
purchase  of  the  property  is  delayed,  however,  the  amount  of 
the  bonus  should  gradually  diminish  until  it  disappears  en- 
tirely at  the  end  of,  say,  fifteen  or  twenty  years  from  the 
date  of  the  grant. 

That  a  street  railway  company  should  ever, pay  its  debts  or 
diminish  its  capitalization,  has  hardly  as  yet  entered  into  the 
thought  of  the  public,  yet  both  the  desirability,  from  the 
standpoint  of  social  welfare,  of  securing  transit  facilities  at 
the  lowest  possible  cost  and  the  normal  caution  of  the  in- 
vestor would  seem  to  indicate  that  it  would  be  good  public 
policy  to  provide  for  the  gradual  amortization  of  the  original 
construction  cost  of  a  street  railway  system.  By  this  means 
investors  would  not  have  to  run  the  risk  of  the  destruction  of 
their  capital  through  radical  changes  in  the  business  or 
through  any  other  means,  and  when  the  property  was  finally 
paid  for,  the  reduction  in  fixed  charges  would  enable  the 
public  to  receive  service  at  a  lower  rate.  In  some  instances 
street  railway  franchises  provide  that  at  the  expiration  of  the 
term  of  the  grant  either  the  entire  property  of  the  company 
or  its  property  in  the  streets,  shall  revert  to  the  city  without 
cost.  A  franchise  provision  of  this  nature  necessarily  in- 
volves the  amortization  of  the  capital  invested  in  construction. 
Experience  has  shown,  however,  that  under  ordinary  con- 
ditions this  reversion  scheme  works  out  badly,  as  the  company 
is  almost  certain  to  neglect  the  maintenance  of  its  road  for  a 
considerable  period  preceding  the  expiration  of  its  franchise. 
The  result  is  that  instead  of  receiving  a  thoroughly  up-to- 
date,  efficient  street  railway  property  when  the  franchise 
terminates,  the  city  is  likely  to  get  "two  streaks  of  rust." 
The  only  condition  upon  which  a  franchise  may  properly, 
provide  for  the  reversion  of  a  company's  physical  property  to 
the  city  without  cost,  is  that  adequate  guarantees,  to  be  en- 
forced by  the  proper  public  authorities,  shall  be  placed  in  the 
franchise  requiring  the  company  to  set  aside  a  certain  pro- 
portion of  its  income  from  year  to  year  for  maintenance, 
renewals  and  depreciation. 

The  Chicago  franchises  established  the  principle  of  fixing 
at  the  time  the  grant  is  made,  the  price  at  which  the  property 
can  be  taken  over  in  the  future.     This  plan  undoubtedly 
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gives  the  greatest  stability  to  the  company's  investment  and 
from  one  point  of  view  is  most  convenient  for  the  city.  Under 
this  arrangement,  the  city  knows  at  any  time  exactly  how 
much  it  will  have  to  pay  for  the  property  in  order  to  get  it. 
There  is  no  delay  required  for  negotiations,  arbitration  or 
litigation.  There  is  no  necessity  for  presenting  conditional 
issues  to  the  electorate  for  their  approval.  When  the  question 
of  the  purchase  of  the  street  railway  system  is  submitted  to 
the  people,  they  will  know  just  what  they  will  have  to  pay  for 
it.  On  the  other  hand,  under  these  circumstances  the  city 
assumes  whatever  risk  there  may  be  of  the  destruction  or 
impairment  of  capital  on  account  of  essential  changes  in  the 
mode  of  conducting  the  utility.  With  adequate  provisions 
for  annual  payments  to  depreciation  and  obsolescence  ac- 
counts, this  danger  can  be  minimized.  If  at  the  time  of 
granting  the  franchise  the  city  is  in  a  position  to  make  a 
careful  appraisal  of  the  property  and  to  provide  for  a  per- 
manent, competent  authority  to  control  future  capital  expen- 
ditures and  to  determine  from  time  to  time  the  actual  and 
necessary  cos't  of  additions  and  betterments,  the  Chicago 
plan  is  probably  the  best  that  can  be  devised.  Under  other 
conditions  the  purchase  clause  should  provide  for  the  ap- 
praisal of  the  property  at  the  time  of  purchase,  at  its  fair 
value  as  an  operating  plant  without  any  consideration  for 
franchise  value  or  good-will.  If  the  purchase  price  is  to  be 
determined  by  appraisal,  and  the  appraisers  appointed  by 
the  company  and  the  city  are  unable  to  agree,  the  procedure 
for  the  appointment  of  an  umpire  or  third  appraiser,  should 
be  most  carefully  guarded.  Where  the  constitution  and  laws 
of  the  state  admit  such  appointments  by  the  courts,  it  may  be 
desirable  to  provide  that  the  third  appraiser  shall  be  selected 
after  notice  to  both  parties  and  a  hearing  by  the  Judges  of  a 
supreme  court,  a  circuit  court  or  an  appellate  court  sitting 
en  banc.  It  is  extremely  hazardous  to  permit  the  third 
appraiser  to  be  appointed  by  any  one  of  a  number  of  judges 
upon  application  of  either  party  without  notice  to  the  other 
and  without  a  public  hearing.  The  appraisal  is  the  vital 
point  both  for  the  city  and  for  the  company  in  rate  regulation 
or  in  purchase.  Inasmuch  as  an  appraisal  is  of  fundamental 
importance  for  both  these  purposes,  it  is  readily  seen  that 
the  fixing  of  the  purchase  price  in  the  franchise  itself  tends 
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to  simplicity  in  the  relationship  between  the  city  and  the 
company.  In  such  a  case  it  is  not  necessary  to  go  to  all  the 
trouble  and  expense  of  making  an  independent  appraisal 
whenever  the  question  of  a  readjustment  of  fares  comes  up. 

There  are  many  elements  which  legitimately  may  be  con- 
sidered in  fixing  the  capital  value  or  the  purchase  price 
or  even  the  physical  value  of  a  street  railway  system. 
Indeed,  an  appraisal  is  so  complex  and  is  subject  to  so  many 
varying  conditions  that  it  is  hardly  possible  to  include  in 
the  franchise  a  detailed  statement  of  the  manner  in  which  it 
shall  be  made.  The  Cleveland  settlement  franchise  provides 
for  the  classification  of  the  property  under  certain  definite 
headings  for  purposes  of  appraisal.  It  is  well  enough  at  any 
rate  to  declare  in  the  franchise  the  general  principle  upon 
which  the  valuation  shall  be  based.  This  may  be  either 
original  investment  less  depreciation,  or  cost  of  reproduc- 
tion less  depreciation,  or  actual  value.  Where  the  purchase 
price  is  fixed  in  the  grant  itself,  original  investment  is  neces- 
sarily the  basis  of  the  price,  and  the  upkeep  of  the  property 
to  a  standard  approximating  full  value  must  be  protected  by 
maintenance  and  renewal  funds.  In  many  cases  the  value  of 
street  railway  properties  is  increased  from  year  to  year  on 
account  of  the  appreciation  of  real  estate  used  for  car  barns 
and  power  houses.  The  purchase  clause  should  provide  for 
the  valuation  of  such  properties  at  original  cost  without  al- 
lowance for  the  unearned  increment.  There  is  no  more  rea- 
son why  the  city  in  taking  over  an  established  street  rail- 
way system  should  be  required  to  pay  for  the  normal -increase 
in  land  values,  than  there  is  why  it  should  pay  for  the  normal 
increase  in  franchise  values  as  manifested  in  earning  power. 

To  summarize,  therefore,  if  the  city  is  in  a  position  to 
make  an  adequate  appraisal  and  to  provide  for  stringent  con- 
trol of  future  cipital  expenditures,  the  best  plan  is  to  fix 
the  purchase  price  at  the  time  of  granting  the  franchise, 
making  careful  provision  for  the  maintenance  and  renewal  of 
the  property  and  for  the  amortization  of  any  element  of  fran- 
chise values  or  dead  capital  that  may  necessarily  be  included 
at  the  start.  If  the  city  is  not  in  a  position  to  make  such 
an  appraisal,  the  purchase  clause  should  provide  for  an  im- 
partial valuation  of  the  property  at  the  time  it  is  to  be  taken 
over,  the  appraised  value  not  to  include  any  allowance  for 
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good-will,  franchise  value  or  appreciation  of  land,  bnt  io  be 
based  on  the  original  cost  of  land  plus  the  cost  of  reproduction 
of  the  remainder  of  the  physical  property  less  its  deprecia- 
tion for  wear  and  tear  and  obsolescence. 

294.  Service  requirements:  regularity,  frequency,  transfer 
statioi^s,  through  routing,  speed,  carrying  capacity.  —  The 
first  essential  in  a  street  railway  franchise,  is  that  it  shall 
not  give  away  the  city's  control  over  the  streets.  Next  in 
importance  are  the  provisions  designed  to  secure  to  the  public 
adequate  and  efficient  service.  The  relation  that  exists  be- 
tween the  city  and  a  street  railway  company  is  a  double  one. 
It  is  both  contractual  and  regulatory.  In  matters  pertaining 
to  equipment  and  service  it  is  obviously  impossible  to  foresee 
at  the  time  of  granting  a  franchise,  the  requirements  of  the 
future  in  detail.  It  is,  therefore,  a  wise  custom  not  only  to 
fix  certain  standards  of  service  in  the  franchise  contract, 
but  also  specifically  to  reserve  to  the  city  the  right  to  exer- 
cise control  over  equipment  and  operation  by  means  of  ad- 
ministrative orders  or  ordinances  passed  from  time  to  time  as 
future  exigencies  may  require.  Indeed,  a  city  would  in  most 
cases  have  this  right  under  the  police  power,  even  if  it  were 
not  reserved  in  the  franchise.  It  is  important,  however,  for 
the  purpose  of  avoiding  unnecessary  litigation  that  the  com- 
pany should  bind  itself  to  obey  all  reasonable  regulatory 
orders  and  ordinances  of  a  general  character  that  may  be 
adopted  by  the  city  authorities. 

'Wliile  a  broad  general  reservation  of  supervisory  powers  is 
in  theory  all  that  is  necessary  to  secure  to  the  city  a  con- 
tinuing control  of  the  service  to  be  rendered  by  the  company, 
it  is  to  be  noted  that  this  sort  of  control  is  dependent  for 
its  effectiveness  on  permanent  administrative  machinery  to 
prepare  the  necessary  regulations  from  time  to  time  and  see 
to  their  enforcement.  Where  no  such  machinery  is  available, 
it  is  desirable  that  at  least  the  general  standards  of  efficient 
service  should  be  enjunerated  and  briefly  described  in  the 
franchise  itself. 

The  first  requirement  of  good  street  railway  service  is  reg- 
ularity. Street  cars  traverse  comparatively  short  distances, 
and  there  is  no  object  in  having  a  street  railway  service  at  all 
unless  the  people  can  depend  upon  getting  cars  at  all  times  of 
day  and  at  such  intervals  as  will  not  require  long  and  uncer- 
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tain  waits.  The  shortness  of  the  average  street  railway  haul 
makes  regularity  of  service  even  more  important  on  street 
railways  than  it  is  on  the  steam  roads,  where  the  loss  of  half 
an  hour  at  the  beginning  of  a  journey  amounts  to  compara- 
tively little  in  relation  to  the  entire  time  required  for  the  trip. 
One  cause  of  irregularity  in  service  is  the  practice  that  often 
obtains  of  switching  part  of  the  cars  back  before  they  reach 
the  end  of  the  line,  so  that  the  people  riding  farthest  are 
given  the  most  uncertain  service. 

Following  regularity  in  importance,  is  the  frequency  or 
headway  of  cars.  Indeed,  a  minimum  schedule  of  car  opera- 
tion, sometimes  uniform  for  all  lines  and  sometimes  varying 
according  to  the  supposed  density  of  traffic  on  the  several 
lines,  is  carried  into  some  franchise  ordinances.  The  nature 
of  this  requirement  is  usually  that  cars  shall  be  operated  over 
the  line  at  intervals  of  not  more  than  a  specified  number  of 
minutes  from  a  fixed  hour  early  in  the  morning  to  a  fixed 
hour  late  at  night.  There  is  usually  a  special  provision  for 
the  hours  between  midnight  and  five  o'clock  A.  m.,  when  the 
street  railways  are  required  to  furnish  what  is  commonly 
known  as  "owl"  service,  operating  at  least  one  car  per  hour 
over  all  their  lines.  In  the  larger  cities,  where  traffic  is 
dense,  a  simple  regulation  of  a  minimum  schedule,  such  as 
that  suggested,  is  not  adequate  as  a  complete  regulation  of 
the  frequency  of  service.  It  is  necessary  from  the  standpoint 
of  practical  operation  as  well  as  from  the  standpoint  of  pub- 
lic convenience  that  the  schedule  of  cars  should  be  varied  at 
different  hours  of  the  day  to  meet  different  traffic  conditions. 
At  the  rush  hours  in  the  morning  and  the  evening,  it  is  neces- 
sary for  a  street  railway  to  observe  a  more  frequent  head- 
way than  at  other  times.  But  conditions  respecting  traffic 
and,  to  a  certain  extent,  the  hours  of  the  heaviest  traffic,  are 
subject  to  so  much  change  that  it  would  be  futile  to  put  the 
detailed  schedule  in  the  franchise  grant  itself.  That  must 
be  left  to  future  control  by  ordinance  or  administrative 
order. 

Another  element  in  good  service  that  is  frequently  lacking 
in  street  railway  systems  is  the  provision  of  transfer  stations 
where  people  who  change  ears  and  have  to  wait  in  the  process, 
may  have  protection  from  inclement  weather,  and  opportunity 
to  rest  in  a  safe  place.    Transfer  stations  are  of  comparatively 
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little  importance  in  great  cities,  where  ears  on  all  lines  are 
run  at  frequent  intervals  so  that  no  wait  under  normal  con- 
ditions will  exceed  a  very  few  minutes.  In  the  smaller  cities, 
however,  and  in  outlying  districts  where  an  infrequent  head- 
way is  observed,  it  is  of  great  importance  that  the  company 
should  be  required  to  furnish  adequate  transfer  stations  at 
the  intersection  of  lines  or  at  other  transfer  points.  Indeed, 
there  is  a  need  for  such  stations  even  in  the  great  cities  to  ac- 
commodate traffic  at  night  or  at  other  times  when  few  cars  are 
running.  If  the  streets  are  sufficiently  broad,  it  is  not  amiss 
for  the  city  itself  to  furnish  the  sites  for  these  stations  in 
connection  with  public  comfort  stations  and  rest  rooms. 

While  comfortable  transfer  stations  will  add  materially  to 
the  quality  of  the  service  rendered  by  the  street  railway  com- 
pany, it  is  important  that  there  should  be  as  little  trans- 
ferring as  possible.  Every  transfer  from  one  ear  to  another 
is  the  cause  of  uncertainty  and  delay.  A  person  going 
regularly  to  and  from  his  work  must  every  day  add  to  the 
minimum  time  required  to  make  the  journey,  the  maximum 
time  that  he  is  likely  to  lose  under  ordinary  conditions  by 
reason  of  the  transfer.  This  will  be  at  least  equal  to  the 
usual  interval  between  cars  on  the  connecting  line.  Moreover, 
when  a  person  is  required  to  change  cars  in  the  midst  of  his 
journey,  he  is  likely  to  lose  his  seat  if  he  has  one  and  to 
find  any  reading  which  he  had  undertaken  interrupted.  The 
time  lost  in  transferring  is  of  no  use  to  anybody.  It  is 
wasted.  From  the  standpoint  of  the  company  also,  it  is  more 
expensive  to  carry  a  person  a  given  distance  on  two  cars 
than  on  one.  The  expense  of  letting  a  passenger  on  and  off  a 
car  corresponds  with  what  are  called  terminal  charges  in  the 
conveyance  of  freight  on  the  steam  roads.  The  loss  of 
mechanical  energy  as  well  as  the  loss  of  time  incident  upon 
the  transfer  of  passengers  from  one  car  to  another  may  prove 
a  very  serious  handicap  to  an  operating  company.  Moreover, 
transfers  are  subject  to  well-known  abuses  which  should  be 
avoided  as  far  as  possible.  It  is,  therefore,  important  from 
every  standpoint  that  as  one  of  the  standards  of  good  service 
the  through  routing  of  cars  should  be  adopted  as  far  as 
possible. 

Most  cities  limit  the  speed  of  street  railways  either  by  fran- 
chise provisions  or  by  ordinances.    Sometimes  speed  is  limited 
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to  an  average  of  a  certain  number  of  miles  per  hour  over  the 
entire  route.  Sometimes  different  maximum  rates  of  speed 
are  prescribed  for  the  central  business  district  and  for  the 
residence  or  suburban  districts.  In  practically  all  cases  the 
speed  limit  is  a  maximum,  not  a  minimum,  and  is  enforced 
not  for  the  sake  of  insuring  better  service  but  for  the  sake 
of  safety  to  other  users  of  the  street.  It  may  not  be  inap- 
propriate, however,  for  a  franchise  or  ordinance  to  establish  a 
minimum  standard  of  speed;  for  one  of  the  most  important 
elements  in  the  efficiency  of  a  street  railway  system  is  the 
rapidity  of  transit  provided  by  it.  This  is  important  for 
several  reasons.  By  cutting  down  the  time  required  to  pass 
over  a  certain  distance,  the  increase  of  speed  brings  within 
reach  of  the  central  business  district  a  much  largfer  area  for 
residence  purposes.  Moreover,  increased  speed  enables  each 
car  and  each  crew  to  handle  more  passengers  during  a  given 
period  of  time.  This  results  in  less  obstruction  of  the  street 
and  lower  cost  of  service. 

The  most  difficult  of  all  the  problems  relating  to  service  on 
street  railways  is  that  of  the  carrying  capacity  to  be  provided. 
In  American  cities  crowding  on  the  street  cars  during  the 
rush  hours  is  practically  universal.  The  companies  make 
money  off  the  strap-hangers.  No  effort  is  usually  made  to 
provide  sufficient  service  at  any  given  time  to  furnish  seats 
to  all  passengers.  A  company,  looking  out  as  it  is  for  private 
gain,  may  be  depended  upon  to  crowd  its  cars  as  much  as 
possible.  It  is,  therefore,  of  the  utmost  importance  that 
provision  should  be  made  to  curb  the  natural  tendency  of  the 
company  at  this  point.  An  effort  has  been  made  in  some 
cases  to  require  that  the  company  shall  furnish  seats  for  a 
minimum  of,  say,  two-thirds  of  its  passengers.  Indeed,  the 
public  service  commission  for  the  first  district  of  New 
York  often  issues  a  service  order  requiring  that  there  shall 
be  operated  on  a  particular  line  past  a  particular  point  dur- 
ing every  fifteen  minutes,  except  during  the  rush  hours,  as 
many  seats  as  there  are  passengers.  It  may,  therefore,  be 
said  that  so  far  as  regards  general  service  requirements,  a 
franchise  should  at  least  stipulate  for  a  car  service  operated 
at  regular  and  frequent  intervals,  for  transfer  stations  where 
needed,  for  through  routing  wherever  possible,  for  a  reasona- 
ble speed  requirement  and  for  a  carrying  capacity,  at  least 
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outside  of  the  rush  hours,  equal  to  the  number  of  persons 
desiring  to  lide. 

295.  <  Health  and  convenience :  cleanliness,  ventilation,  heat- 
ing, lighting. —A  street  car  is  a  democratic  vehicle.  In  it 
all  classes  and  conditions  of  people  ride  together.  In  cities 
where  there  are  "  working  men's "  hours  and  "  working- 
men's  "  tickets,  business  men  and  women  do  not  hesitate  to 
take  advantage  of  them  for  the  purpose  of  securing  cheaper 
rides.  It  is  true  that  a  very  few  of  the  wealthiest  people  reg- 
ularly use  automobiles  or  carriages  and  thus  preserve  them- 
selves from  contact  with  the  common  herd  who  ride  in  the 
cars.  In  the  near  future  others  may  use  flying  machines. 
The  number  of  the  aristocrats  is  so  small,  however,  that  it  is 
hardly  worth  while  to  mention  them  in  a  discussion  of  the 
democracy  of  the  street  ear.  Not  only  do  men  and  women  of 
all  ages,  nationalities,  colors,  occupations  and  social  positions 
ride  together  in  the  cars,  but  they  frequently  ride  under  con- 
ditions that  compel  great  crowding.  In  large  cities,  where 
multitudes  of  people  are  compelled  to  spend  a  half  hour  or  an 
hour  both  morning  and  evening  in  crowded  cars,  it  is  of 
paramount  importance  that  conditions  of  travel  be  made  as 
sanitary  as  possible.  While  the  detailed  rules  and  regulations 
relating  to  sanitary  matters  may  properly  be  adopted  from 
time  to  time  as  public  convenience  requires  and  the  develop- 
ment of  the  art  of  street  railway  operation  permits,  it  is 
desirable,  as  in  the  case  of  the  service  requirements  dis- 
cussed in  the  preceding  section,  that  certain  general  standards 
should  be  established  in  the  franchise  itself. 

First  of  all,  cars  should  be  frequently  cleaned  and  painted 
inside  and  out.  This  is  necessary  not  only  for  the  sake  of 
common  cleanliness  in  travel,  but  also  to  prevent  the  cars 
from  becoming  breeding  grounds  and  distribution  centers 
for  disease  germs. 

Another  requisite  of  sanitary  travel  is  that  the  street  ears 
should  be  properly  ventilated.  This  is  a  difficult  matter  dur- 
ing severe  weather,  for  the  reason  that  there  are  many  pas- 
sengers who  think  they  must  be  protected  from  drafts  no 
matter  how  bad  the  atmosphere  around  them  may  be.  Cars 
are  ordinarily  ventilated  through  the  transoms  and  by  the 
opening  and  closing  of  the  doors.  This  system  is  as  inade- 
quate and  unsatisfactory  as  it  is  unscientific.    Ventilation  of 
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the  cars  is  so  difficult  a  problem,  however,  that  it  is  not 
usually  considered  wise  to  include  more  than  a  general  re- 
quirement in  the  franchise  grant,  leaving  to  the  company  and 
the  official  bodies  charged  with  continuing  regulation,  the 
task  of  devising  the  means  to  satisfy  this  requirement.  As 
a  specific  standard  of  ventilation,  we  may  cite  the  following 
clause  inserted  in  one  of  the  recently  proposed  street  railway 
franchises  of  Detroit,  and  copied  almost  verbatim  from  a 
general  ordinance  of  the  city  relative  to  the  ventilation  of 
street  cars,  approved  May  8,  1906 : 

"  Said  cars  *  *  »  shall  be  equipped  with  automatic  ventilators, 
which,  in'espective  of  the  position  of  doors  and  windows  or  transoms, 
will  of  their  own  action,  automatically  cause  a  continuous  interchange 
of  the  air  in  the  cars  when  the  said  cars  are  in  motion,  that  is,  such  ven- 
tilators as  will  not  only  admit  fresh  air  to  the  car,  but  also  remove  the 
vitiated  air  from  the  car,  the  ventilation  not  to  be  effected  by  the  ad- 
mission of  violent  or  dangerous  drafts,  but  by  a  continuous  and  prac- 
tically imperceptible  process  incapable  of  injuring  or  endangering  the 
health  of  passengers.  The  ventilators  shall  have  no  movable  parts  re- 
quiring adjustment  by  the  car  operators,  or  subject  to  being  tampered 
with  by  the  passengers,  and  they  shall  be  opeatert  during  storm  periods 
without  admitting  rain  or  snow  through  the  air  passages."  ' 

On  September  7,  1910,  the  common  council  repealed  the 
general  ventilation  ordinance  on  the  ad\ice  of  the  corporation 
counsel  that  it  was  likely  to  be  declared  invalid  by  the  courts, 
no  satisfactory  automatic  ventilator  such  as  the  ordinance 
called  for  having  yet  been  found.  On  the  same  date  a  new 
ventilating  ordinance  was  passed  simply  requiring  that  all 
cars  other  than  open  cars  should  be  provided  with  ventilators 
which,  independent  of  doors  and  windows,  would  by  their 
own  action  when  put  in  operation  cause  a  complete  change  of 
air  once  every  eight  minutes  while  the  cars  were  in  use  for 
carrying  passengers,  and  requiring  the  conductors  to  put 
these  ventilators  in  operation  whenever  weather  conditions 
made  it  necessary  to  close  the  doors  and  windows  of  the  cars. 

Another  important  element  in  sanitary  operation  is  the 
proper  heating  of  cars.  In  this  respect  also  it  is  difficult  to 
establish  and  maintain  a  correct  standard.  There  is  some 
danger  from  over-heating  as  well   as   from  under-heating. 

•  See  Section  10  of  "  An  ordinance  to  provide  for  thp.  construction,  maintenance 
and  operation  of  one  sinerle,  comprehensive  system  of  Street  Railways  -within  the 
corporate  limits  of  the  City  of  Detroit,"  etc.,  presented  by  Alderman  James  Vernor 
in  January,  1910, 


58  MUNICIPAL  FRANCHISES. 

In  the  old  horse-cars  it  was  necessary  to  depend  upon  coal 
or  wood  stoves.  Modern  cars  operated  by  electricity,  however, 
may  be  equipped  with  electrical  heaters,  which  are  both 
cleanly  and  efficient.  It  is  not  to  be  expected  that  the  tem- 
perature in  the  cars  will  be  maintained  at  the  same  point 
which  is  considered  necessary  in  homes  and  offices.  People 
may  reasonably  be  expected  in  connection  with  a  street  rail- 
way journey  to  clothe  themselves  so  that  they  will  not  suffer 
inconvenience  from  a  temperature  many  degrees  lower  than 
what  is  necessary  for  comfort  while  sitting  still  in  the  parlor 
or  at  the  desk.  The  standard  recently  adopted  by  the  New 
York  public  service  commission  for  the  first  district  requires 
that  cars  shall  be  artificially  heated  whenever  the  outside  tem- 
perature is  below  forty  degrees  Fahrenheit.  This  standard 
seems  unreasonably  low  and  without  doubt  many  street  rail- 
way companies  keep  their  cars  much  warmer  than  would  be 
required  under  such  a  regulation.  In  connection  with  both 
ventilation  and  heating,  reference  should  be  made  to  the 
practice  of  operating  open  cars  in  the  spring,  summer  and 
fall.  While  the  open  cars  under  ordinary  conditions  in  hot 
weather  are  much  to  be  preferred  to  the  closed  cars,  there  is 
grave  danger  to  passengers  when  the  open  cars  are  put  into 
operation  too  early  in  the  spring  or  are  kept  in  operation  too 
late  in  the  fall.  This  practice  often  results  in  unnecessary 
and  dangerous  exposure  to  passengers,  especially  in  those 
portions  of  the  country  where  during  the  spring  and  fall 
violent  changes  of  the  weather  are  of  frequent  occurrence. 
Another  drawback  of  the  open  car  is  the  exposure  of  passen- 
gers to  wind,  dust  and  rain,  which  are  likely  to  interfere  with 
reading  on  the  cars  and  to  render  travel  uncomfortable  and 
inconvenient. 

Finally,  it  is  of  great  importance  for  the  protection  of  pas- 
sengers' eyes  that  cars  should  be  properly  lighted.  Electricity 
as  a  motive  power  has  great  capacities.  It  not  only  propels 
the  car  but  may  be  utilized  to  heat  and  light  it.  If,  however, 
the  power  supply  is  inadequate  there  is  danger  that  during 
the  rush  hours  when  cars  are  loaded  with  passengers  and 
operate  at  frequent  intervals,  there  will  be  insufficient  cur- 
rent to  furnish  bright  light.  With  the  enormous  amount  of 
time  which  passengers  in  the  aggregate  necessarily  spend  on 
the  cars,  it  is  inevitable  that  they  should  at  least  attempt  to 
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save  some  of  this  time  by  reading  their  newspapers  or  books 
of  interest.  Inasmuch  as  the  eye  is  one  of  the  most  delicate 
and  most  useful  organs  of  the  body,  lighting  conditions,  even 
if  they  are  only  slightly  unfavorable,  have  a  serious  effect  in 
the  aggregate  because  very  large  numbers  of  people  are  sub- 
jected to  them. 

A  street  railway  franchise,  therefore,  should  contain  a 
general  clause  requiring  that  cars  be  kept  clean  and  properly 
ventilated,  heated  and  lighted,  leaving  the  detailed  regula- 
tion of  these  matters  to  later  ordinances  or  administrative 
orders. 

296.  Safety  requirements:  location  in  street,  distance  be- 
tween tracks,  brakes,  fenders  and  wheelguards.— One  of  the 
fundamental  considerations  in  granting  a  franchise  for  a 
street  railway  is  to  insure  that  operation  shall  be  reasonably 
safe.  No  matter  how  convenient  a  public  utility  may  be,  it 
is  intolerable  that  it  should  be  admitted  to  the  use  of  the 
street  if  such  use  will  seriously  endanger  the  lives  of  the 
patrons  of  the  utility  or  of  the  people  who  frequent  the  street 
in  other  ways.  Street  railway  operation  at  best  is  dangerous, 
especially  in  the  crowded  portions  of  a  city  where  children 
throng  the  streets. 

The  first  element  of  safety  in  street  railway  operation  is 
the  proper  location  of  the  tracks.  It  is  not  only  inconvenient 
but  dangerous  to  permit  double  tracks  in  streets  so  narrow 
that  an  ordinary  vehicle  cannot  pass  between  a  ear  and  the 
curb  with  a  considerable  margin  of  space.  It  is  unsafe  also 
to  let  street  railway  tracks  be  laid  near  the  curb  or  where  in 
turning  corners  or  otherwise  the  cars  will  swing  over  the  side- 
walks and  strike  people  unawares.  The  most  approved  plan 
for  laying  out  a  street  railway  system  includes  double  tracks 
in  streets  that  are  wide  enough  to  permit  two  tracks  in  the 
center  of  the  roadway  with  plenty  of  room  for  passing  vehi- 
cles on  either  side,  and  single  track  loops  through  streets 
that  are  too  narrow  safely  to  accommodate  double  tracks.  It 
is  generally  considered  wholly  undesirable  to  permit  the  con- 
struction of  more  than  two  tracks  in  any  street  except  at 
terminals  and  in  streets  that  are  wide  enough  to  admit  of  the 
construction  of  two  pairs  of  tracks  separated  by  a  central  strip 
devoted  to  trees  and  shrubbery  so  as  to  make  practically  a 
double  street. 
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The  distance  between  tracks  is  a  matter  of  almost  as  great 
importance  for  safety  as  the  general  location  of  tracks  in  the 
street.  Where  the  companies  are  required  to  pave  between 
the  tracks,  there  is  a  natural  tendency  on  their  part  to  bring 
the  tracks  as  close  together  as  possible.  Of  course  a  certain 
width  of  separation  has  to  be  maintained  in  order  to  enable 
the  widest  modern  ears  to  pass  each  other  in  the  street.  It 
is  of  considerable  advantage  to  the  other  users  of  the  street 
that  a  pair  of  tracks  should  occupy  as  little  space  as  possible. 
On  the  other  hand,  safety  of  operation  seems  to  require  that 
the  tracks  should  be  wide  enough  apart  so  as  to  permit  a  per- 
son to  stand  in  safety  between  the  tracks  while  two  cars  pass 
each  other.  The  Chicago  settlement  ordinances  establish  a 
minimum  distance  of  9  feet  8^  inches  between  track  centers, 
subject  to  exact  determination  by  the  board  of  supervising 
engineers.  At  the  beginning  of  the  rehabilitation  of  the 
Chicago  street  railways,  the  board  established  this  minimum 
distance  as  the  standard  for  reconstruction  work,  but  shortly 
thereafter  Mr.  Bion  J.  Arnold,  chief  engineer  and  president 
of  the  board,  called  the  matter  up  for  reconsideration  and 
urged  that  the  standard  distance  between  track  centers  be 
changed  to  10  feet  2  inches,  and  that  the  width  of  cars  used 
be  reduced  from  9  feet  to  8  feet  6  inches,  leaving  a  clearance 
of  20  inches  between  cars.  In  discussing  the  matter  he  spoke 
of  the  necessity  of  allowing  the  greatest  practicable  clearance 
between  the  outside  of  the  cars  and  the  posts  of  the  elevated 
railroad  structures  in  the  downtown  district,  as  well  as  the 
greatest  possible  clearance  between  the  ears  and  the  curb. 
These  points  had  controlled  the  board's  original  decision  in 
the  matter,  but  in  Mr.  Arnold's  opinion,  arrived  at  after 
further  investigation  and  thought,  the  advanta<^es  secured  by 
the  narrow  space  between  tracks  were  not  sufficient  to  over- 
balance the  greater  element  of  danger  to  the  public  involved 
in  having  the  tracks  so  near  together  that  persons  caught  be- 
tween cars  would  be  rolled  or  cyushed.  In  explanation  of  the 
fact  that  in  many  cities  the  cars  as  now  operated  do  not  have 
a  sufficient  clearance  so  that  persons  can  safely  stand  between 
them,  Mr.  Arnold  said:'- 

"Those  who  contend  that  the  space  between  cars  should  be  narrow 
have  more  examples  in  their  favor  and  more  precedents  to  go  by  than 

•First  annual  report  of  Board  of  Supervising  Engineers,  Chicago  Traction, 
page  403, 
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those  who  contend  for  a  wider  space,  for  the  reason  that  there  are  more 
cities  operating  with  narrbw  space  between  the  cars,  but  1  am  inclined 
to  think  that  the  conditions  where  the  narrow  space  is  used  were  not 
brought  about  through  choice  but  from  compulsion  for  different  rea- 
sons. I  believe  that  the  tracks  in  these  cities  where  the  cars  are  now 
running  close  together  were  originally  laid  sufficiently  far  apart  to  allow 
a  reasonable  clearance  space  between  tbe  type  of  car  then  in  use,  viz., 
horse-cars,  and  for  which  the  tracks  were  built.  The  adoption  of  elec- 
tricity has  introduced  a  much  heavier  type  of  car  and  with  it  came  the 
adoption  of  the  cross  seat,  which  necessitated  wider  cars,  and  as  it  was 
expensive  to  relay  tracks  throughout  these  cities,  the  original  distances 
between  centers  were  adhered  to  and  wide  cars  allowed  to  come  closer 
together,  thus  reducing  the  clearance  space,  instead  of  this  narrow 
clearance  space  having  been  adopted  through  choice.  The  fact  that 
these  tracks  were  originally  placed  far  enough  apart  to  allow  a  reasonable 
clearance  between  the  old  type  of  cars  leads  me  to  believe  that  if  the 
same  men  who  laid  down  these  lines  originally  were  constructing  a  new 
system  today  they  would  allow  a  wider  space  between  the  tracks  than 
is  now  used  on  these  systems  when  using  wider  cars.  In  other  words, 
this  Board  has  the  power  to  build  as  though  it  were  building  a  new 
railroad,  and  I  feel  that  it  should  exercise  this  power  in  favor  of  a 
wider  space." 

On  account  of  what  seemed  to  be  practical  difficulties  in 
the  way  of  widening  the  standard  distance  between  track 
centers  in  Chicago,  Mr.  Arnold  was  unable  to  bring  the 
majority  of  the  board  of  supervising  engineers  to  his  view, 
and  consequently  the  standard  originally  fixed  remained  in 
force. 

It  should  be  noted  that  a  franchise  requirement  calling  for 
cars  equipped  with  transverse  seats  arid  middle  aisles  makes 
wide  ears  necessary  and  therefore  compels  either  operation 
with  less  clearance  between  the  cars  or  a  widening  of  the  dis- 
tance between  track  centers.  The  transverse  seats  are  un- 
doubtedly convenient  for  the  street  car  patrons.  But  under 
some  conditions,  to  require  them  may  be  at  the  expense  of 
safety  to  pedestrians. 

One  of  the  most  important  elements  of  safety  in  the 
operation  of  street  railways  is  the  equipment  of  the  cars  with 
modern  automatic  brakes,  so  that  even  where  high  speed  is 
attained,  the  cars  can  be  brought  to  a  stop  quickly.  Detroit 
was  one  of  the  pioneers  in  requiring  the  equipment  of  ears 
with  air  or  electric  brakes.  This  was  accomplished  not  by  a 
provision  of  the  franchises,  but  by  a  general  regulatory  ordi- 
nance.* 

<  Revised  Ordinances,  Citv  of  Detroit,  1004  edition,  p.  272.    The  ordinance  requir- 
ing tlmt  nil  oars  be  equipped  with  power  brakes  was  approved  May  8, 1900. 
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The  problem  of  equipping  cars  with  satisfactory  fenders 
and  wheelguards  so  as  to  prevent  persons  who  are  struck  from 
being  carried  under  the  wheels  and  ground  to  death,  is  one 
that  has  enlisted  widespread  interest  and  experimentation. 
There  are  many  different  types  of  appliances  now  in  use, 
some  of  them  excellent  and  some  worse  than  worthless.  A 
street  railway  franchise  should  contain  a  clause  to  the  effect 
.  that  the  cars  shall  be  properly  equipped  with  the  best  type 
of  fenders  and  wheelguards,  subject  to  the  approval  of  the 
city  authorities. 

297.  Public  control  of  the  street;  plans  to  be  filed  and 
tracks  to  be  adjusted  to  public  improvements  and  other  utili- 
ties.—If  the  city  is  to  maintain  responsible  control  over  the 
streets,  it  is  practically  necessary  that  a  street  railway  fran- 
chise should  require  the  company  to  prepare  "detailed  plans 
showing  the  exact  location  of  its  proposed  tracks,  switches, 
turnouts,  etc.,  in  all  the  streets  where  construction  is  con- 
templated and  to  file  such  plans  with  the  city  engineer,  the 
board  of  public  works  or  other  proper  official  or  board  for  ap- 
proval and  record.  The  filing  of  such  plans  will  give  the 
city  a  record  of  the  street  construction  and  f  xtures  of  the  util- 
ity and  will  at  the  same  time  offer  an  opportunity  for  the 
modification  of  the  plans  to  meet  the  existing  and  future  re- 
quirements of  the  streets  as  seen  from  the  standpoint  of 
the  city,  representing  the  general  public.  It  is  also  desirable 
that  the  city  should  specifically  reserve  the  right  to  alter 
the  street  grade  as  well  as  to  pave,  repave  or  otherwise  im- 
prove the  street  without  having  to  pay  the  cost  of  readjust- 
ing the  railway  tracks  to  the  requirements  of  the  new  im- 
provement. The  city  should  also  reserve  the  right  to  con- 
struct sewers,  lay  water  mains  and  establish,  remove  or  read- 
just any  other  fixtures  of  a  public  nature  in,  under  or  over 
the  street  without  being  liable  to  the  company  for  any 
necessary  interruption  in  street  railway  traffic.  Furthermore, 
this  reservation  should  apply  not  only  to  those  improvements 
and  functions  which  are  directly  assumed  by  the  city,  but 
also  to  other  public  utilities.  The  laying  of  gas  mains,  elec- 
trical conduits  and  pneumatic  tubes,  or  the  construction  of 
telephone,  telegraph  and  electric  light  wires  and  poles  should 
be  subject  to  the  city's  control.  There  is  no  reason  why  a 
street   railway  company,   performing   one   public   function. 


ELEMENTS  OF  A  MODEL  FRANCHISE.  63 

should  be  permitted  to  balk  the  progress  of  other  companies, 
performing  other  public  functions  in  the  same  street.  In 
brief,  a  street  railway  franchise  should  reserve  to  the  city  the 
unqualified  power  to  control  the  uses  of  the  street,  including 
the  distribution  and  redistribution  of  space  for  all -public  and 
semi-public  occupants. 

298.  Matters  relating  to  the  construction  of  the  street: 
foundations,  character  of  rails,  gauge  of  tracks,  motive  power, 
paving,  street  widening,  strengthening  of  bridges,  building 
of  viaducts,  etc.—  The  occupancy  of  the  street  by  the  fixtures 
of  a  street  railway  company  and  the  continuous  operation  of 
cars  over  the  street  surface,  have  a  decided  influence  upon  the 
construction  of  a  street.  Every  city  roadway  is  a  public 
work  representing  a  certain  investment  of  capital.  As  the 
uses  of  the  street  multiply  and  the  permanent  fixtures  in  it 
become  more  elaborate,  the  amount  of  the  investment  is 
greatly  increased.  It  is  appropriate  that  changes  in  the  struc- 
ture of  the  street  itself  made  necessary  by  the  operation  of 
street  railways  should  be  borne  as  a  part  of  street  railway 
costs. 

One  of  the  important  elements  in  the  construction  of  a 
modern  street  is  the  foundation  upon  which  the  pavement  is 
laid.  It  is  obvious  that  under  the  tracks  over  which  heavy 
cars  are  being  continually  operated,  the  foundation  must 
be  stronger  than  is  required  for  an  ordinary  pavement  for 
miscellaneous  traffic.  This  is  partly  due  to  the  fact  that  in 
street  railway  operation  the  lines  of  wear  and  tear  are  fixed. 
There  is  no  distribution  of  the  burden  over  a  wide  area. 
The  foundations  under  the  tracks  are  subjected  to  constant 
pounding.  In  some  cities  street  foundations  are  naturally 
strong  enough  to  support  any  fixtures  or  traffic  that  may  be 
put  upon  them.  In  other  cities,  however,  especially  where 
the  soil  is  clay,  the  construction  of  adequate  track  founda- 
tions is  a  difficult  and  expensive  process.  A  franchise  should 
reserve  to  the  city  the  right  either  to  construct  the  street  rail- 
way foundation  itself  at  the  company's  expense,  or  at  least 
to  pass  upon  the  specifications  and  to  inspect  the  work.  In- 
deed, there  are  many  who  would  follow  the  recommendation 
of  the  Massachusetts  special  committee  of  1897,  and  make 
not  only  the  foundations  but  the  tracks  themselves  a  part  of 
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the  general  street  structure  to  be  owned  by  the  city  and 
leased  for  operation  to  a  private  company. 

Next  to  the  foundations,  the  most  important  element 
in  the  relation  between  the  street  railway  and  the  permanent 
structure'  of  the  street  is  the  character  of  the  rails  used. 
There  are  many  types  or  rails,  and  the  type  that  should  be 
used  in  any  particular  street  depends  to  a  considerable 
extent  upon  traffic  conditions  and  the  structure  of  the 
street  with  reference  to  other  improvements.  In  outlying 
sections  and  on  unpaved  streets  the  "  T  "  rail  is  generally 
regarded  as  the  most  economical  and  satisfactory  type.  In 
the  early  charters  one  of  the  special  characteristics  of  street 
railways  was  that  they  were  permitted  to  be  laid  with  a 
lighter  rail  than  was  allowed  on  steam  roads.  With  the 
increase  in  the  size  and  weight  of  cars,  the  tremendous 
development  of  traffic  and  the  changes  in  paving  materials, 
there  has  been,  however,  a  steady  increase  in  the  required 
weight  of  street  railway  rails.  While  in  the  early  days  the 
rails  weighed  only  thirty  or  forty  pounds  to  the  lineal 
yard,  they  have  now  reached  a  maximum  of  one  hundred 
and  forty  pounds,  although  the  usual  minimum  requirement 
of  a  modern  franchise  is  from  seventy  to  ninety  pounds. 
Experience  has  shown  that  for  the  benefit  of  vehicular 
traffic,  some  type  of  grooved  rail  should  be  used  on  paved 
streets. 

Another  important  element  in  the  relation  of  the  street 
railway  to  the  construction  of  the  street  is  the  gauge  of  the 
tracks.  In  most  cities,  street  railway  tracks  are  built  accord- 
ing to  standard  gauge,  that  is  to  say,  4  feet  8|  inches  wide. 
The  use  of  this  standard  gauge  is  of  great  importance,  as  it 
provides  an  iron  roadway  for  wagon  traffic  over  which  heavy 
loads  can  be  conveniently  hauled.  In  some  cities  the  street 
railways  have  a  gauge  as  narrow  as  3  feet  6  inches,  and  in 
others  again  there  is  a  gauge  of  more  than  5  feet.  It  is 
certainly  desirable  to  provide  in  the  franchise  that  all  tracks 
laid  should  be  of  standard  gauge. 

The  motive  power  of  street  railways  is  a  most  important 
element  in  the  relation  between  the  railway  and  the  structure 
of  the  street.  Eoads  operated  by  horses  or  by  storage 
batteries  require  no  special  structures  except  straight,  two- 
railed  tracks,  with  the  necessary  turnouts,  crossovers,  switches 
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and  special  work  at  crossings.  Witli  the  overhead  electric 
trolley  system,  however,  we  have  in  addition  to  the  tracks, 
pole  lines  and  overhead  wires.  With  the  cable  system  or  the 
underground  electric  system,  while  all  overhead  work  is 
eliminated,  there  is  added  a  much  more  elaborate  structure 
in  the  roadbed  itself,  involving  excavation  to  a  considerable 
depth  and  the  removal  of  subsurface  structures.  In  crowded 
streets,  where  traffic  is  heavy,  the  underground  electric 
system  is  undoubtedly  the  best  that  has  yet  proved  its 
practicability.  In  wide  streets  and  in  outlying  districts, 
however,  the  overhead  trolley  system  is  so  much  less  ex- 
pensive as  to  command  preference.  A  franchise  should 
specify  the  motive  power  to  be  used  in  the  operation  of  the 
cars.  There  should  be  a  clause,  however',  reserving  to  the 
city  the  right  to  permit,  or  even  to  require  a  change  of 
motive  power  in  case  conditions  arising  at  any  future  time 
should  warrant  it. 

One  of  the  most  common  requirements  of  a  street  railway 
franchise  is  that  by  which  the  burden  of  paving,  maintaining 
and  repaving  the  portion  of  the  street  surface  in  and  ahout 
the  tracks  is  laid  upon  the  company.  The  theory  of  a  paving 
obligation  is  that  the  company  lias  to  tear  up  the  street  in  the 
first  place  in  order  to  lay  its  tracks  and  must  then  restore 
the  pavement  in  order  to  put  the  street  into  condition  for 
general  uses.  Furthermore,  the  pavement  is  more  likely 
to  fall  into  disrepair  next  to  the  car  tracks  than  at  other 
places,  and  any  reconstruction  and  repair  work  connected 
with  the  tracks  or  underground  equipment,  incidentally 
involves  the  disturbance  of  the  pavement.  A  paving  clause 
sometimes  defines  the  strip  for  which  the  company  is 
responsible  as  of  a  certain  width  for  a  single  track  and  twice 
that  width  for  a  double  track.  Much  more  commonly,  how- 
ever, the  strip  is  defined  as  being  that  portion  of  the  street 
surface  between  the  tracks,  between  the  rails  of  each  track 
and  extending  for  a  distance  ranging  from  8  inches  to  3  feet 
beyond  the  outside  rails  of  the  tracks.  Indeed,  in  some 
cases,  notably  in  Philadelphia,  the  companies  were  originally 
required  to  pave  the  entire  roadway,  from  curb'  to  curb.  If 
the  paving  obligation  includes  the  entire  space  between  the 
tracks  without  reference  to  the  width,  a  company  is  naturally 
inclined  to  lay  the  tracks  as  near  together  as  possible,  and 
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is  practically  precluded  from  laying  the  tracks  on  opposite 
sides  of  the  roadway  next  the  curb  lines,  as  is  sometimes  done 
in  suburban  sections.  The  width  of  the  strip  outside  of 
each  rail  for  which  the  company  is  made  responsible  has  been 
fixed  with  reference  to  a  number  of  considerations.  Some- 
times the  width  of  this  strip  is  supposed  to  cover  the  distance 
which  the  ties  underlying  the  tracks  extend  beyond  the  rails. 
Sometimes  it  is  the  width  of  the  pavement  supposed  to  be 
affected  by  the  laying  of  the  rails  and  the  jarring  that 
results  from  operation  of  cars  over  them.  Sometimes  the 
strip  is  determined  with  reference  to  the  overhang  of  the 
car  on  the  theory  that  the  street  railway  company  should 
construct  the  pavement  to  the  full  width  over  which  it  has 
a  right  of  way.  The  state  of  Massachusetts,  following  the 
advice  of  the  special  street  railway  committee  of  1897,  has 
established  the  policy  of  levying  a  commutation  tax  upon  the 
railways  in  lieu  of  paving  obligations.  The  special  com- 
mittee was  strongly  of  the  opinion  that  the  construction  and 
repair  of  streets  should  be  kept  exclusively  under  the  control 
of  the  regularly  constituted  local  authorities.  The  experience 
of  the  city  of  Detroit,  however,  as  a  result  of  the  assump- 
tion of  the  obligation  to  lay  the  foundations  and  construct 
and  repair  the  pavements  in  and  about  the  tracks  on  the 
low-fare  lines  has  been  very  unsatisfactory.  If  the  Detroit 
company  had  been  required  to  pay  the  cost  of  the  foundations 
and  paving,  the  results  might  have  been  different,  even 
though  the  city  assumed  the  obligation  to  do  the  vrork.  If 
we  assume  that  a  street  railway  system  should  be  self- 
supporting  and  no  more,  it  is  obvious  that  a  company  should 
not  be  burdened  with  the  entire  cost  of  original  paving  in 
and  about  its  tracks;  for  not  only  does  the  company  share 
the  use  of  this  portion  of  the  street  with  other  forms  of 
traffic,  but  it  even  furnishes  in  the  form  of  its  standard 
gauge  tramway  a  special  convenience  for  heavy  trucking. 
The  company's  paving  obligations  should  certainly  be  defined 
in  its  franchise  unless  they  are  controlled  by  the  terms  of  a 
general  state  law  or  a  special  city  charter.  If  the  city  is  to 
construct  and  own  the  tracks,  it  naturally  will  build  the 
foundations  and  do  all  the  paving.  If,  however,  the  usual 
practice  is  followed  of  permitting  a  private  company  to  lay 
its  own  rails  in  the  public  streets,  it  seems  reasonable  that 
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the  company  should  be  responsible  for  the  construction  of 
the  foundations  and  for  the  reconstruction  of  the  paving  in 
and  about  the  tracks  made  necessary  by  the  building  of  the 
road  or  by  the  repair  or  relaying  of  the  rails.  Tlie  city, 
on  the  other  hand,  should  keep  its  obligation  to  pave  and 
repave  over  the  entire  width  of  the  roadway,  except  in  the 
cases  mentioned  where  the  company  has  disturbed  the  pave- 
ment for  construction  or  reconstruction  work.  In  all  such 
cases,  if  the  company  fails  to  replace  the  pavement  in  a 
proper  condition,  the  city  should  be  privileged  to  do  the 
work  and  collect  the  expense  of  it  from  the  company.  In 
other  words,  the  entire  work  of  constructing  the  railway  in 
the  street  should  be  done  by  the  company  and  at  the 
company's  expense,  whereas  the  entire  work  of  paving  the 
street  from  curb  to  curb  should  be  done  by  the  city  and  at  the 
city's  expense. 

With  the  development  of  a  modern  street  railway  system 
it  often  happens  that  the  most  convenient  routes,  both  from 
the  standpoint  of  public  needs  and  from  the  standpoint  of 
operation,  traverse  streets  that  are  too  narrow  adequately  to 
accommodate  both  the  street  cars  and  the  general  street  traffic 
required  of  them.  It  also  happens  that  bridges  originally 
constructed  for  general  use  are  not  strong  enough  or  wide 
enough  to  accommodate  street  railways  and  interurban  lines. 
Sometimes  streets  descending  by  steep  grades  to  a  river 
bottom  and  ascending  again  on  the  opposite  side  to  connect 
two  portions  of  a  city,  are  unfit  for  street  railway  operation 
because  of  the  heavy  grades.  In  other  cases  it  is  not  deemed 
safe  to  permit  street  railways  to  cross  steam  roads  at  grade, 
eveii  where  grade  crossings  have  been  tolerated  for  ordinary 
street  traffic.  In  all  these  cases,  the  installation  of  a  street 
railway  means  an  expensive  reconstruction  of  the  street 
by  the  widening  of  the  roadway,  the  strengthening  or  building 
over  of  the  bridges,  the  construction  of  viaducts  across  river 
valleys  or  the  elimination  of  grade  crossings.  Every  street 
railway  franchise  should  make  adequate  provision  for  such  re- 
construction. The  expense  should  be  borne  in  most  cases  by 
the  company  receiving  the  franchise,  but  in  the  case  of  grade 
separations  and  in  the  construction  of  viaducts  to  be  used 
for  general  street  traffic  as  well  as  for  street  railway  opera- 
tion, it  is  well  that  the  expense  should  be  divided  with  the 
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steam  roads,  or  with  the  city,  or  with  both.  Even  in  a  term 
franchise,  limited  to  a  period  of,  say,  twenty  years,  the  city 
cannot  foresee  all  of  the  work  of  street  reconstruction  that 
may  be  required  before  the  franchise  expires.  It  is,  there- 
fore, necessary  in  addition  to  providing  for  the  reconstruc- 
tions immediately  desired,  to  reserve  the  right  to  require 
reconstruction  work  at  any  future  time,  subject  to  an 
equitable  adjustment  of  the  cost.  An  extreme  illustration  of 
reconstruction  work  that  may  be  required  to  accommodate 
street  ears  is  the  building  of  a  subway  for  the  relief  of  the 
street  surface.  It  can  hardly  be  expected,  however,  that  the 
city  should  have  the  right  at  any  time  arbitrarily  to  require 
a  company  holding  a  street  railway  franchise  to  carry  through 
these  great  works  of  reconstruction  unless  the  franchise 
makes  provision  for  a  readjustment  of  fares  if  that  should 
prove  necessary  to  enable  the  company  to  earn  dividends 
on  its  increased  investment. 

299.  Maintenance  of  the  street  snrface :  repair  of  pavings 
and  track  joints,  cleaning  the  streets,  sprinkling,  removal 
of  snow  and  ice. — In  the  last  section  we  discussed  primarily 
the  relation  between  the  street  railway  and  the  construction 
and  reconstruction  of  the  street  made  necessary  by  the 
presence  of  the  railway,  or  having  special  relation  to  it.  In 
this  section  we  have  to  consider  the  relation  of  the  street 
railway  to  the  maintenance  of  the  street.  So  far  as  the 
maintenance  of  paving  is  concerned,  inasmuch  as  the  opera- 
tion of  the  street  cars  subject  the  pavement  to  a  special  wear 
and  tear,  the  cost  of  the  maintenance  of  the  pavement  in  and 
about  the  tracks  may  legitimately  be  imposed  as  a  burden 
upon  the  street  railway  business  as  a  portion  of  operating 
expenses.  In  order  that  responsibility  for  the  condition  of 
the  street  may  not  be  divided,  however,  the  Massachusetts 
plan  of  commuting  this  obligation  into  the  form  of  a 
maintenance  tax  is  a  good  one. 

Many  franchises  require  that  the  street  railway  companies 
keep  the  street  surface  in  and  about  their  tracks  clean. 
There  is  no  good  reason  for  imposing  this  obligation  upon 
companies  operating  by  cable  power  or  electricity,  for  such 
companies  do  not  make  a  street  dirty.  It  is  different  with 
horse-car  lines,  but  they  are  now  so  far  out  of  date  that  we 
may  ignore  them  in  the  discussion  of  the  terms  of  a  model 
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street  railway  franchise.  At  'any  rate,  if  any  obligation  in 
relation  to  the  cleaning  of  the  streets  is  imposed  upon  a 
company,  the  work  should  be  done  by  the  city  ajid  the  cost 
levied  upon  the  company  in  the  form  of  a  special  tax,  the 
same  as  the  commutation  tax  for  the  maintenance  of  paving. 

The  case  is  somewhat  different,  however,  with  reference 
to  sprinkling  and  the  removal  of  snow  and  ice.  The  street 
cars  do  add  materially  to  the  necessity  for  sprinkling  the 
streets.  Not  only  is  dust  manufactured  by  the  grinding  up 
of  materials  that  fall  upon  the  track,  but  the  rapid  move- 
ment of  the  ears  tends  to  dry  out  the  surface  of  the  roadway, 
to  suck  up  the  dust  and  create  a  nuisance  both  for  the 
users  of  the  street  and  for  abutting  owners.  Moreover,  the 
sprinkling  of  the  street  can  be  more  economically  and  con- 
veniently done  by  the  use  of  sprinkling  cars  than  otherwise. 
It  seems,  therefore,  a  reasonable  requirement  that  the  streets 
should  be  sprinkled  not  only  to  the  width  of  the  tracks,  but 
to  the  entire  width  of  roadway  within  convenient  reach  of 
the  sprinkling  cars  used  on  the  company's  tracks.  The  city 
should,  however,  furnish  all  the  water  required  for  sprinkling 
without  charge  to  the  company.  The  removal  of  snow  and 
ice  from  the  tracks  is  a  necessary  charge  upon  street  railway 
operation.  Except  in  the  congested  quarters  of  great  cities, 
it  is  not  customary  to  clear  away  snow  from  the  streets. 
Indeed,  in  climates  where  the  snowfall  is  sufficient  to  furnish 
a  sleighing  season,  it  is  desirable  that  the  snow  should  remain 
on  the  streets  for  the  convenience  of  traffic.  It  must,  how- 
ever, be  removed  from  street  railway  tracks  both  for  con- 
venience of  operation  and  for  the  safety  of  the  public.  It  is, 
therefore,  reasonable  to  require  in  a  street  railway  franchise 
that  the  company  shall  keep  its  tracks  clear  of  snow  and  ice 
and  either  spread  the  snow  thus  removed  evenly  over  the 
remainder,  of  the  street  surface  or  remove  it  entirely  from  the 
street.  In  this  connection,  franchises  sometimes  go  into 
sufficient  detail  to  regulate  the  use  of  salt,  by  the  companies. 
On  account  of  the  inconvenience  to  horses  resulting  from  the 
free  use  of  salt  for  the  melting  of  ice  and  snow,  the  companies 
are  usually  prohibited,  where  the  matter  is  mentioned  at  all, 
from  the  use  of  salt  except  in  the  most  limited  way,  and  only 
on  the  rails  and  special  work. 

So  far  as  the  maintenance  and  repair  of  the  tracks  them- 
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selves  is  concerned,  if  they  are  the  property  of  the  company, 
the  company  should  of  course  be  required  to  maintain  them. 
The  condition  of  the  rails  and  especially  of  the  track  joints 
and  special  work  has  a  marked  influence  upon  the  life  of  the 
surrounding  pavement  as  well  as  upon  the  noise  and  dangers 
of  operation.  It  is,  therefore,  necessary  that  the  city  should 
retain  the  right  to  fix  the  standard  of  repair  and  hold  the 
company  responsible  for  maintaining  that  standard. 

300.  Noise  and  vibration.— The  injury  to  abutting  property 
owners  entailed  by  the  noise  and  vibration  of  the  street  cars 
passing  before  their  doors,  has  been  discussed  in  the  preceding 
chapter.  The  relation  of  track  maintenance  to  noise  has  been 
incidentally  referred  to  in  the  preceding  section.  The  noise 
problem  is  a  most  serious  one.  In  addition  to  the  noise  neces- 
sarily made  in  signalling  pedestrians  and  vehicles  to  get 
out  of  the  way,  there  is  a  combination  of  grinding,  screech- 
ing, rattling  and  pounding  that  often  makes  life  unendur- 
able in  the  vicinity  of  a  car  track.  It  is  not  necessary  to 
prescribe  in  a  franchise  the  exact  measures  that  shall  be 
taken  to  eliminate  unnecessary  noises  and  reduce  to  a  mini- 
mum necessary  ones.  The  franchise  should,  however,  specif- 
ically require  the  company  to  operate  with  the  least  amount 
of  noise  possible  and  should  specifically  reserve  to  the  city 
the  right  to  make  regulations  regarding  equipment  and 
operation  for  the  purpose  of  remedying  the  noise  nuisance. 
This  nuisance  results  to  a  great  extent  from  defective  main- 
tenance of  tracks  and  cars.  Where  the  rails  are  not  properly 
banded  and  supported  at  the  joints,  so  that  the  foundations 
and  the  surrounding  ■  pavement  are  gradually  demoralized, 
causing  the  cars  to  fall  from  one  rail  to  another,  there  is  an 
exasperating  and  unnecessary  disturbance  of  the  neighbor- 
hood. When  ramshackle  cars  are  operated  with  all  their 
parts  worn  out  and  ready  to  fall  to  pieces,  then  we  get  a  noise 
like  that  made  by  the  cars  of  the  New  York  and  Queens 
County  Eailway  Company  in  the  Borough  of  Queens,  New 
York  City.  Of  course,  noise  that  is  the  result  of  neglect  of 
equipment  and  careless  operation  should  not  be  tolerated  for 
a  day.  If  any  practicable  device  should  be  found  for  the 
muffling  of  the  trucks,  so  as  to  reduce  the  noise  necessarily 
made  in  careful  operation  over  well  maintained  tracks,  the  city 
should  be  in  a  position  to  compel  the  company  to  adopt  the 
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device.  Vibration  resulting  from  the  operation  of  cars  is  not 
as  common  a  nuisance  as  noise,  but  wherever  conditions  are 
such  as  to  give  abutting  property  owners  a  constant  suc- 
cession of  earthquake  shocks,  the  nuisance  should  be  abated. 
Any  actual  damages  resulting  from  necessary  conditions  of 
operation  should  be  paid  by  the  company.  The  important 
thing,  however,  is  for  the  city  to  reserve  in  the  franchise 
the  right  to  require  any  changes  in  construction,  equipment 
or  operation  that  may  from  time  to  time  be  proven  efficacious 
in  curtailing  the  noise  and  vibration  nuisance.  In  order  to 
preserve  as  nearly  as  possible  uniformly  desirable  conditions 
of  home  life  and  of  buciness  operation  in  all  parts  of  a  city 
and  on  all  the  streets,  it  is  especially  desirable  that  everything 
should  be  done  to  make  the  presence  of  a  street  railway  in  a 
street  both  harmless  and  inoffensive  to  abutting  owners  and 
residents. 

301.  Indemnity  bond  to  protect  the  city  from  damage 
claims. — The  most  nearly  universal  requirement  of  local 
franchises,  whether  granted  for  street  railways  or  for  other 
public  utilities,  is  the  provision  that  the  franchise  holder 
shall  save  the  city  harmless  from  damages  to  persons  and 
property  resulting  from  the  exercise  of  the  franchise.  The 
city  is  primarily  responsible  for  the  safe  condition  of  the 
streets.  Accordingly,  if  the  city  would  avoid  endless  litiga- 
tion and  unlimited  expense  it  must  require  that  each  utility 
occupying  the  streets  with'  its  fixtures  should  bear  the  burden 
of  damages  done  by  it.  The  accident  bill  of  the  street  rail- 
ways of  New  York  City  for  a  single  year  has  been  as  much  as 
$3,000,000  for  injuries,  including  the  cost  of  litigation  to  de- 
feat or  reduce  claims.  This  is  an  enormous  burden  which 
would  inevitably  be  greatly  increased  if  the  company  were  re- 
lieved, even  in  part,  of  its  financial  responsibility  in  the  mat- 
ter. The  ordinary  indemnity  bond  coupled  with  the  provision 
saddling  responsibility  upon  the  company  is  not  sufficient, 
however,  to  satisfy  the  demands  of  justice  in  connection  with 
the  performance  of  a  public  function  under  delegated  powers. 
We  have  already  discussed  the  necessity  of  reserving  in  the 
franchise  the  right  to  compel  the  observance  of  safety  regula- 
tions and  the  adoption  of  safety  appliances.  But  even  this 
is  not  sufficient.  It  is  not  too  much  to  say  that  the  relation 
of  street  railway  companies  to  the  settlement  of  damage  claims 
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is  often  such  as  to  create  a  menace  to  the  body  politic. 
Street  railways  are  undoubtedly  the  victims  of  many  damage 
suits  brought  by  shyster  lawyers  who  have  no  other  way  of 
earning  their  living  than  by  working  up  fake  claims  on  the 
percentage  basis.  On  the  other  hand,  many  deserving 
damage  claims  are  settled  for  small  amounts  through  the 
ability  of  the  company's  legal  army  of  defense  to  cajole 
claimants  into  the  acceptance  of  smaller  sums  than  they 
are  entitled  to  receive.  Some  bad  cases,  which  for  special 
reasons  of  one  kind  or  another  the  company  desires  to  keep 
out  of  the  courts,  are  settled  for  large  sums.  A  street  railway 
company,  with  its  highly  specialized  legal  department,  sup- 
ported by  unlimited  funds,  is  not  on  an  equality  with  the 
poor  claimant  who  has  suffered  injury  from  the  operation  of 
the  cars.  Moreover,  when  there  is  no  publicity  of  accounts 
to  reveal  the  basis  of  settlements  in  particular  cases,  there 
is  no  standard  of  justice  established  to  be  applied  to  similar 
cases.  In  connection  with  the  requirement  by  the  city  of  an 
indemnity  bond,  there  should  be  a  clause  forbidding  the 
company  to  settle  damage  claims  out  of  court.  It  might  be 
well  to  establish  a  special  tribunal  or  board  of  arbitration  to 
which  should  be  referred  all  offers  of  settlement,  with  the 
right  of  both  parties  to  be  heard.  Whenever  in  litigation 
conducted  by  the  city  itself  a  settlement  is  proposed,  the 
terms  of  the  settlement  are  submitted  to  the  city  council  for 
approval  or  at  least  are  published  or  reported  by  the  city's 
legal  officers.  Similar  publicity  should  certainly  be  required 
in  damage  cases  in  which  the  street  railway  company  as  the 
agent  of  the  city  is  a  defendant. 

302.  Permanent  penalty"  fund  to  enforce  company's  obliga- 
tions.—Many  cities  have  trouble  in  compelling  the  street 
railway  companies  to  perform  their  obligations  in  regard 
to  construction  and  repair  work  in  the  street.  Sometimes 
after  the  city  has  done  the  work  itself,  it  has  trouble 
in  collecting  the  expense  from  the  company.  In  order  to 
avoid  these  difficulties,  it  is  desirable  that  the  franchise 
should  provide  for  the  deposit  by  the  company  of  a 
permanent  fund  out  of  which  the  city  may  from  time  to 
time  pay  the  expenses  incurred  by  it  in  the  performance  of 
work  that  the  company  has  neglected  to  do.  It  is  well  for 
the  franchise  to  be  perfectly  specific  in  regard  to  the  amount 
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of  this  fund,  and  in  regard  to  the  procedure  by  which  the 
city  can  malce  withdrawals  from  it.  It  is  essential  that 
whenever  any  withdrawals  have  been  made,  the  company 
should  be  required  to  replenish  the  fund  to  its  full  amount 
immediately,   under  severe  penalties. 

It  is  desirable  to  provide  for  certain  automatic  penalties 
for  failure  to  comply  in  the  details  of  operation  with  the 
terms  of  the  franchise  or  of  regulating  ordinances.  It  is  to 
the  city's  advantage  to  limit  as  far  as  possible  the  amount  of 
litigation  that  may  arise  out  of  the  attempt  to  enforce  its 
rights ;  for  litigation  is  a  street  railway  company's  "  long  suit." 
The  object  of  the  penalty  fund  is,  therefore,  a  double  one.  In 
the  first  place,  it  will  enable  the  city  to  secure  the  prompt 
performance  of  track  and  street  repairs  without  the  necessity 
of  going  to  the  courts.  In  the  second  place,  it  will  put  the 
city  in  a  position  to  collect  certainly  and  without  delay  the 
penalties  imposed  for  petty  violations  of  franchise  duties. 
Only  the  most  important  questions,  going  to  fundamental 
matters,  should  be  taken  to  the  courts.  The  expense  and 
delays  resulting  from  litigation  through  the  state  and  fed- 
eral courts,  are  so  great  that  cities  depending  upon  court 
orders  for  the  enforcement  of  franchise  obligations  are  at 
a  great  disadvantage.  The  permanent  penalty  fund  need  not 
be  very  large.  It  is  not  required  for  the  purpose  of  imposing 
"  cruel  and  unusual  punishments "  or  unnecessary  burdens 
upon  the  company.  Its  purpose  is  to  secure  prompt  com- 
pliance with  the  terms  of  the  franchise  and  the  city's  orders 
issued  under  the  franchise.  It  is  not  consistent  with  the 
dignity  of  the  municipal  government  in  its  relation  to  its 
public  service  agent  that  whenever  an  order  relating  to 
maintenance,  repairs  or  service  is  issued,  the  company  should 
stop  to  argue  about  it.  The  city  should  be  in  a  position  to 
make  short  shrift  of  the  company's  policy  of  delay,  evasion 
and  wilfulness. 

?03.  Pares,  tickets,  transfers,  regulation  of  rates,  free 
service. — In  this  discussion  of  a  model  franchise,  we  have  put 
first  the  provisions  that  will  insure  the  continuous  control 
by  the  city  of  the  uses  of  the  street,  and  second,  provisions 
intended  to  guaranty  first-class  service.  We  still  have  to 
discuss  those  provisions  of  the  franchise  relating  to  fares, 
compensation,  accounting,  capitalization  and  disposition  of 
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earnings.  These  matters  are  undoubtedly  of  great  impor- 
tance, but  they  can  be  adjusted  properly  only  upon  the  basis 
of  continuous  control  of  the  streets  and  good  service,  which 
are  fundamental. 

Every  street  railway  franchise  should  as  a  matter  of  course 
fix  the  initial  rates  of  fare  and  provide  for  their  readjustment 
either  at  stated  intervals  or  from  time  to  time  on  the  basis  of 
the  company's  earnings  in  relation  to  its  investment.  Five 
cents  has  been  the  standard  fare  on  street  railways  throughout 
the  history  of  the  business  in  this  country.  There  have  been, 
however,  many  variations  from  this  rate.  In  the  early  days, 
companies  were  sometimes  permitted  to  charge  six,  seven, 
eight  or  ten  cents  for  extra  long  rides  on  the  horse-ear  lines. 
On  the  other  hand,  it  was  not  uncommon  to  require  that 
children  under  certain  ages  should  be  carried  for  three  cents. 
Usually  babies  in  arms  and  very  small  children  were  to  be 
carried  free.  In  the  early  sixties  of  the  last  century,  one  fran- 
chise was  granted  for  a  short  line  in  Brooklyn  with  three 
cents  as  the  maximum  fare  for  adults,  and  this  line  has  been 
operated  for  nearly  fifty  years  by  the  Van  Brunt  Street  and 
Erie  Basin  Eailroad  Company  without  any  change  from  the 
original  rate  of  fare.  In  some  franchises  a  double  fare  has 
been  permitted  on  the  so-called  "owl"  cars  running  after 
eleven  or  twelve  o'clock  at  night.  Comparatively  early  in  the 
development  of  street  railways,  the  practice  of  charging  half 
fare  for  school  children  was  started  in  some  cities.  It  was 
not,  however,  until  the  consolidation  of  the  originally  sep- 
arate horse-car  lines  and  the  general  change  of  motive  power 
to  electricity,  that  any  serious  movement  was  undertaken  to 
reduce  the  standard  fare  for  adults  below  five  cents. 

As  a  matter  of  fact,  the  adoption  of  five  cents  as  the  cash 
fare  was  doubtless  due  in  large  measure  to  the  convenience 
of  that  fare  on  account  of  the  position  of  the  nickel  in  our 
system  of  coinage.  There  has  never  been  any  determination 
of  the  cost  of  carrying  street  railway  passengers  that  would 
justify  the  fixing  of  this  particular  rate  of  fare.  For  a  long 
period  of  years  falling  prices,  in  conjunction  with  increasing 
traffic,  tended  to  make  this  fixed  charge  highly  profitable. 
Turing  the  past  twelve  or  thirteen  years,  however,  rising 
prices,  increased  tax  burdens  and  multiplying  expenses  of 
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operation  have  tended  to  make  the  five-cent  fare  much  less 
remunerative  than  it  was  formerly. 

It  is  obvious  from  experience  that  an  indeterminate  or 
long-term  franchise  cannot  safely  fix  rates  of  fare  for  the 
entire  period  covered  bj  the  grant.  Inasmuch  as  the  street 
railway  business  is  a  public  service,  it  is  not  entitled  to  specu- 
lative profits  and  should  not  be  subjected  to  speculative 
risks.  The  principle  of  the  new  Cleveland  franchise,  namely, 
that  service  should  be  rendered  at  cost,  is  the  fundamentally 
sound  one.  Even  with  this  principle  as  a  basis,  the  problem 
of  rates  is  a  complex  one.  We  have  first  to  consider  the  ad- 
visability of  a  uniform  flat  rate  or  of  a  rate  schedule  differ- 
entiated according  to  distance,  time,  continuity,  regularity  or 
the  purchase  of  tickets  and  the  age  or  occupation  of  pas- 
sengers. We  then  have  the  problem  of  establishing  a  rate 
or  a  schedule  of  rates  that  will  be  just  to  the  operating 
company  and  satisfactory  to  the  public  at  the  beginning  of 
the  franchise  period.  Finally,  we  have  the  problem  of  deter- 
mining how  the  rates  shall  be  readjusted  from  time  to  time 
to  meet  changed  conditions  as  they  arise. 

The  zone  system  of  street  railway  fares  is  not  popular  in 
America.  Moreover,  it  is  not  consistent  with  the  puljlic  pur- 
pose of  a  street  railway  system.  It  is  a  good  rule  that  the 
rates  of  fare  should  be  the  same  within  the  limits  of  any 
urban  community  for  short  rides  as  for  long  rides,  and  the 
same  for  continuous  rides  on  two  cars  as  for  a  continuous 
ride  on  one  car.  While  it  undoubtedly  costs  more  to  carry 
a  man  six  miles  on  a  street  car  than  it  does  to  carry  him 
three,  and  while  it  unquestionably  is  more  expensive  to  carry 
him  three  miles  by  two  ears  than  it  is  by  one,  the  public 
purpose  of  a  street  railway  system  demands  that  all  portions 
of  an  urban  community  should  be  put  upon  an  equal  footing 
as  regards  the  cost  of  local  transit  facilities.  Uniform  rates 
of  fare  with  universal  transfers  are  an  essential  requisite  of 
a  street  railway  system  that  is  performing  its  public  function. 
An  argument  is  often  made  on  the  basis  of  the  length  of 
ride  which  it  is  possible  for  a  man  to  take  for  a  single  fare. 
This  is  a  misleading  basis  for  the  discussion  of  rates.  The 
important  thing  from  the  standpoint  of  the  operating  com- 
pany is  riot  the  distance  which  a  person  can  ride  for  one  fare 
if  he  wants  to,  but  the  distance  that  he  wants  to  ride  for  one 
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fare  and  can.  The  fact  that  only  a  five-cent  fare  is  charged 
from  the  city  limits  on  one  side  of  town  to  the  city  limits 
on  the  other  is  of  no  practical  significance,  when  as  a  matter 
of  fact  nobody  wants  to  ride  between  those  points.  If  we 
omit  exceptional  cases,  where  a  popular  resort  is  situated 
at  one  extremity  of  a  city,  thereby  inviting  many  visitors  from 
the  opposite  side  of  town,  the  significant  question  relates 
to  the  distance  from  the  business  center  to  outlying  resident 
sections  that  may  be  reached  for  a  single  fare. 

Because  of  the  inconvenience  of  making  change  where  a 
cash  fare  other  than  five  cents  is  charged  and  also  because 
cities  frequently  desire  to  levy  a  tax  upon  transients  for  the 
use  of  urban  facilities,  a  difference  is  often  made  between 
cash  fares  and  ticket  fares.  Cash  fares  even  under  low  fare 
franchises  are  almost  universally  five  cents.  Where  tickets 
at  reduced  rates  are  sold,  the  benefit  of  the  lower  fare  is 
almost  everywhere  limited  to  those  who  are  able  and  willing 
to  invest  at  least  twenty-five  cents  at  a  time  for  transporta- 
tion facilities.  Sometimes  the  low  rates  can  be  secured  only 
when  a  person  is  willing  to  buy  a  dollar's  worth  of  tickets. 
Indeed,  companies  have  been  known  to  offer  100  tickets  for 
four  dollars  on  condition  that  the  thrifty  citizen  desiring  to 
purchase  tickets  call  at  the  company's  office  to  secure  them. 
It  is  obvious  that  if  the  five-cent  cash  fare  is  retained,  practi- 
cally all  transients  will  be  compelled  to  pay  it.  But  in  trying 
-to  hit  the  strangers,  the  city  also  hits  those  of  its  own  citizens 
who  are  least  able  to  pay  high  car  fares.  There  are  a  great 
many  people  in  every  important  city  who  frequently  find 
themselves  without  even  twenty-five  cents  in  cash  which  they 
can  afford  to  spend  for  car  tickets.  These  unfortunate  per- 
sons are,  therefore,  subjected  to  the  proverbial  lot  of  the 
very  poor,  who  are  always  compelled  to  pay  at  a  higher  rate 
for  their  little  than  the  well-to-do  have  to  pay  for  their  much. 
The  convenience  of  the  five-cent  cash  fare  from  the  stand- 
point of  making  change  is  so  great,  however,  and  tends  so 
much  to  facilitate  the  handling  of  passengers,  that  it  should 
be  retained  unless  the  average  rate  established  is  far  below 
it.  The  purchase  of  tickets,  however,  at  the  reduced  rates 
should  be  made  as  easy  and  convenient  as  possible.  It  is 
preposterous  that  a  citizen  should  have  to  visit  the  company's 
office  to  get  tickets  or  even  should  have  to  buy  them  at 
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stations  distributed  in  different  parts  of  the  city.  Tickets 
should  be  on  sale  on  all  passenger  cars  at  all  times  while 
they  are  in  operation.  Moreover,  they  should  be  for  sale  in 
small  lots  as  well  as  large  ones  so  that  a  person  having  ten 
or  fifteen  cents  will  be  able  to  invest  in  tickets  as  well  as  a' 
person  having  five  dollars.  If  tickets  can  be  sold  at  the 
rate  of  ten  for  a  quarter,  they  should  also  be  for  sale  in 
batches  of  two  for  a  nickel. or  four  for  a  dime.  If  they  can 
be  sold  at  the  rate  of  twenty-five  for  one  dollar,  they  should 
also  be  available  at  the  rate  of  six  for  twenty-five  cents.  If 
seven  tickets  can  be  sold  for  a  quarter,  there  is  no  good  reason 
why  three  may  not  be  had  for  eleven  cents. 

It  is  reasonable  that  children  in  arms  and  perhaps  all 
children  under  five  or  six  years  of  age  attended  by  an  older 
person  should  be  carried  free.  It  is  also  reasonable  that 
children  between  the  ages  of  five  or  six  and  twelve  should  be 
carried  at  half  rates.  It  might  even  be  admissible  to  give 
half  rates  to  school  children,  but  certainly  with  this  last 
concession  we  have  reached  the  limit  of  differentiation  in 
rates  of  fare  that  should  be  permitted.  The  custom  of  selling 
tickets  at  reduced  rates  for  working  men  or  selling  working 
men's  tickets  to  anyone  who  asks  for  them,  is  neither  just 
nor  beneficial.  There  is  some  reasonable  ground  for  per- 
mitting a  company  to  charge  a  double  fare  during  the  hours 
between  midnight  and  five  o'clock  in  the  morning,  on  the 
theory  that  it  is  good  public  policy  to  discourage  travelling 
at  that  time.  It  is  the  time  when  street  car  operation  and 
all  other  disturbing  movements  should  be  reduced  to  a  mini- 
mum, and  there  is  no  particular  reason  for  not  penalizing 
late  revelry  by  requiring  double  street  car  fares  in  the  wee, 
small  hours  of  the  night.  In  the  case  of  special  classes  of 
people  whose  work  requires  them  to  use  the  cars  at  this  time, 
the  rate  of  compensation  for  work  at  odd  hours  will  naturally 
have  to  be  fixed  with  reference  to  the  additional  expense  en- 
tailed by  the  exceptional  conditions.  If  a  ten-cent  fare  is 
charged  on  the  "  owl "  cars,  those  persons  who  are  compelled 
to  use  them  regularly  will  undoubtedly  in  the  long  run  re- 
ceive the  additional  compensation  required  to  meet  this  extra 
expense.  When  we  come,  however,  to  the  question  of  a  re- 
duced fare  during  the  rush  hours,  the  arguments  in  favor  of  a 
reduction  are  inconclusive.    While  it  is  true  that  strap-hangers 
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are  carried  at  less  cost  than  seated  passengers  and  that  per- 
sons who  have  to  stand  on  the  running-board  or  ride  on  the 
roof  of  the  trolley  car,  get  service  that  is  worth  less  to  them 
than  a  comfortable  ride  would  be,  it  is  nevertheless  true  that 
a  reduced  fare  during  certain  rush  hours  tends  to  congest 
traffic  and  render  adequate  service  even  more  dilTicult  than  it 
is  under  normal  conditions.  It  is  the  better  policy,  instead 
of  trying  to  secure  reduced  fares  at  the  rush  hours,  to  insist 
upon  the  operation  of  a  large  number  of  cars  for  the  sake  of 
better  service.  It  is  precisely  those  persons  who  travel  during 
the  rush  hours  who  can  least  afford  the  expenditure  of  vital 
energy  required  by  street  car  travel  under  trying  conditions. 
It  would  be  more  in  accordance  with  good  public  policy  to 
give  a  reduction  of  fares  during  the  non-rush  hours  and 
induce  shoppers  and  other  persons  who  have  control  of  their 
hours  of  travel  to  avoid  the  times  when  the  necessary  demand 
upon  the  street  cars  is  greatest.  In  connection  with  the 
Coney  Island  fare  cases  before  the  New  York  public  service 
commission',  this  principle  has  been  urged  with  considerable 
force  as  a  justification  of  a  ten-cent  rate  on  Saturdays  and 
Sundays  and  a  five-cent  rate  during  the  other  days  of  the 
week.  Any  differentiations  from  a  uniform  flat  rate  good 
for  all  people  at  all  times  for  all  distances  within  the  city 
limits,  are  to  be  justified  not  by  theories  of  differences  in  the 
cost  of  service  under  different  conditions,  but  upon  the  theory 
that  the  whole  rate  schedule  should  be  fixed  so  as  to  bring  in 
the  necessary  income,  while  differentiation,  if  any,  should  be 
made  for  the  sole  purpose  of  improving  the  service  and  fur- 
thering the  ends  for  which  the  street  railway  system  is  clothed 
with  public  functions. 

There  remains  the  question  of  free  service  to  special  classes 
of  public  employees,  such  as  policemen,  firemen  and  mail 
carriers.  The  practice  of  requiring  such  free  service  is  well- 
nigh  universal,  and  in  many  cases  the  companies  voluntarily 
extend  the  system  by  granting  pass  books  to  aldermen  and 
administrative  officials.  The  pass  system,  except  for  em- 
ployees of  the  road  engaged  in  business  connected  with  opera- 
tion, is  unquestionably  bad.  The  question  as  to  whether  uni- 
formed public  officers  or  employees  should  be  carried  free 
while  on  duty  is  merely  a  question  of  convenience  to  the 
agents  of  the  government  and  of  compensation  by  the  com- 
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pany  for  its  privileges.  It  seems  best,  however,  to  cut  out  en- 
tirely this  system  of  free  transportation.  If  the  city  desires  to 
furnish  transit  facilities  free  for  its  agents,  it  can  do  so  by 
furnishing  them  street  car  tickets  at  the  regular  rates.  A 
public  utility  should  not  be  required  or  permitted  to  carry  a 
lot  of  deadheads.  Its  gross  income  should  represent  the  price 
of  the  full  amount  of  service  rendered.  It  is  only  on  this 
basis  that  service  and  rates  can  be  regulated  with  justice  to  all 
parties.  Therefore,  let  everybody  pay  except  those  who  are 
actually  engaged  in  the  maintenance  and  operation  of  the 
railway. 

In  accordance  with  the  principles  already  set  forth  the 
original  rate  schedule  should  be  fixed  in  the  franchise  so 
as  to  allow  an  ample  income  for  adequate  service,  the  main- 
tenance of  the  property  at  the  highest  feasible  standard  of 
efficiency  and  a  reasonable  return  upon  capital  actually  in- 
vested in  the  enterprise.  It  is  obvious  that  this  cannot  be 
done  except  on  the  basis  of  accurate  information  as  to  the 
amount  of  capital  invested  or  to  be  invested  in  the  property 
and  the  amount  of  traffic  that  may  reasonably  be  expected. 
Where  it  is  a  ease  of  the  renewal  of  a  franchise,  the  necessary 
facts  ought  to  be  available.  If  it  is  a  new  enterprise,  however, 
estimates  of  costs  and  earning  power  can  only  be  based  upon 
experience  in  other  cases.  The  Cleveland  scheme  of  setting 
forth  in  the  franchise  a  series  of  rate  schedules  and  providing 
for  the  automatic  readjustment  of  rates  from  time  to  time 
in  accordance  with  the  financial  experience  of  the  enterprise, 
is  simple  and  correct  in  principle.  The  mistake  should  not 
be  made,  however,  of  providing  so  eagerly  for  lower  fares  that 
the  margin  of  income  required  for  improvements  in  service 
will  be  lacking.  Indeed,  the- inconvenience  arising  from  fre- 
quent readjustment  of  rates  is  so  great  as  to  justify  longer 
periods  of  experimentation  than  the  Cleveland  franchise  al- 
lows. Even  automatic  changes  in  rates  should  not  be  per- 
mitted to  go  into  effect  oftener  than  once  a  year  and  possibly 
not  oftener  than  once  in  two  or  three  years.  Readjustments 
by  rate  regulation  or  arbitration,  if  made  once  in  five  years, 
will  come  near  enough  together  for  practical  purposes.  The 
importance  of  low  fares  as  compared  with  good  service  has 
frequently  been  over-emphasized.  Nothing  can  be  more  fatal 
to  a  street  railway,  both  from  the  standpoint  of  the  company 
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operating  it  and  from  the  standpoint  of  the  public,  than  to 
get  the  fares  too  low.  If  they  are  a  little  higher  than  neces- 
sary, the  surplus  can  easily  be  used  to  advantage  in  extensions, 
the  improvement  of  the  service,  the  enlargement  of  the  re- 
serve fund,  or  the  amortization  of  the  investment.  A  good 
street  railway  franchise  will  be  so  drafted  as  to  prevent  the 
operating  company  from  absorbing  the  surplus  that  may 
result  as  an  incident  of  a  rate  schedule  that  is  a  little  too 
high.  What  angers  the  people  is  that  a  private  company 
enjoying  a  monopoly,  should  be  able  by  virtue  of  a  special 
privilege  tax  to  reap  exceptional  profits  from  a  rate  of  fare 
arbitrarily  fixed.  The  benefits  of  a  monopoly  that  involves 
the  fixing  of  more  or  less  arbitrary  rates,  should  m  all  cases 
accrue  in  one  form  or  another  to  the  public. 

304.  Supplementary  sources  of  income :  advertising;  carry- 
ing mail,  express  and  freight ;  chartered  cars.  —The  primary 
business  of  a  street  railway  is  to  carry  passengers.  Nothing 
should  be  permitted  to  interfere  with  the  highest  attainable 
efficiency  in  the  performance  of  this  function.  Where  the 
cars  and  tracks  can  be  used,  however,  for  the  performance  of 
supplementary  services  without  impairing  transit  facilities, 
a  double  advantage  accrues  from  such  use.  In  the  first  place, 
it  is  in  accordance  with  good  public  policy  to  use  to  their 
maximum  capacity  and  for  as  many  services  as  possible,  the 
fixtures  that  occupy  the  streets.  In  this  way  the  maximum 
of  public  advantage  may  be  derived  from  a  fixed  amount  of 
inconvenience.  In  the  second  place,  the  development  of  a 
supplementary  income,  even  though  it  be  comparatively  small, 
is  for  the  benefit  of  the  business  as  a  financial  venture.  It  is 
manifestly  improper,  however,  to  permit  the  company  to  ab- 
sorb this  additional  income  as  so  much  "velvet."  All  in- 
come from  operation  should  go  into  the  common  fund  and 
the  net  benefit  should  be  reserved  to  the  public. 

One  of  the  important  supplementary  sources  of  income 
h  advertising.  No  franchise  should  permit  a  company  to 
transform  its  cars  into  moving  billboards,  but  the  use  of  a 
moderate  amount  of  space  on  the  inside  of  the  cars  just  under 
the  transoms  for  advertising  purposes  is  all  right.  But  the 
character  of  the  advertisements  admitted  to  the  ears  should 
be  subject  to  public  censorship  fully  as  stringent  as  that  ex- 
ercised over  billboards.     It  is  not  tolerable  that  public  con- 


ELEMENTS  OF  A  MODEL  FRANCHISE.  81 

veyances  should  be  used  for  immoral  advertisements  or  for 
modes  of  advertising  grossly  offensive  to  the  aesthetic  sense. 
Moreover,  the  city  should  reserve  the  right  to  use,  free  of 
charge,  a  certain  amount  of  advertising  space  for  important 
public  notices  and  proclamations,  notably  those  referring  to 
elections  and  health  administration.  The  franchise  should 
also  require  the  company  to  use  sufficient  space  for  posting 
time,  rate  and  route  schedules  and  any  other  notices  regard- 
ing the  operation  of  the  road  which  may  be  of  public  interest. 
The  company  should  not  be  permitted  to  take  up  good  ad- 
vertising space  for  the  exploitation  of  its  quarrels  with  the 
city  or  for  the  one-sided  presentation  of  franchise  issues. 

The  carrying  of  mail  on  the  regular  cars  or  the  operation 
of  special  mail  cars  may  be  of  some  convenience  to  the  public 
and  to  the  post-office  department  under  favorable  conditions. 
In  Grand  Eapids,  Michigan,  and  perhaps  in  other  cities,  each 
car  has  a  United  States  mail  box  attached  to  its  exterior,  and 
a  citizen  may  stop  the  ear  at  any  street  crossing  to  deposit 
a  letter.  At  the  business  center,  where  most  of  the  cars  pass 
a  common  point,  a  postal  employee  stands  between  the  tracks 
and  collects  the  mail  from  the  boxes  as  the  cars  pass.  This 
street  car  mail  service  is  in  addition  to  the  usual  service  in 
connection  with  fixed  mail  boxes  located  at  numerous  street 
corners.  It  is  said  to  have  been  established  as  a.  means  to  pro- 
tect the  company  from  strikes.  In  leisurely  towns  with  a 
widely  scattered  population,  this  street  car  mail  service  may  be 
justified.  No  city  of  100,000  people,  however,  should  tolerate 
such  a  system.  It  is  wholly  undesirable  that  a  citizen  should 
have  the  right  to  stop  a  crowded  car  for  the  purpose  of  mail- 
ing a  letter,  or  that  cars  should  be  held  in  the  most  congested 
traffic  center  while  postmen  are  unlocking  mail  boxes  and 
locking  them  up  again.  The  operation  of  independent  mail 
cars  to  transmit  mail  in  large  quantities  from  the  central 
post-office  to  substations  or  to  and  from  railroad  depots  may 
facilitate  the  business  of  the  department  without  appreciably 
interfering  with  street  railway  passenger  service.  The  most 
serious  complication  from  this  source  is  the  added  danger 
arising  from  the  operation  at  high  speed  of  special  cars 
through  crowded  streets.  A  street  railway  franchise  should 
permit  the  company  to  carry  mail,  but  should  reserve  to  the 
city  the  right  to  pass  upon  the  mail-carrying  contracts  in 
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advance,  and  should  limit  to  a  short  term"  the  period  for 
which    any  such  contracts  may  be  made. 

The  most  serious  question  relative  to  the  development  of 
supplementary  sources  of  operating  income  arises,  however, 
in  connection  with  the  handling  of  personal  luggage,  express 
packages  and  freight.  Public  convenience  unquestionably  re- 
quires that  passengers  should  be  permitted  to  carry  hand 
luggage  with  them  on  the  cars.  There  are  so  great  variations, 
however,  in  the  capacity  of  different  individuals  for  attach- 
ing parcels  to  their  persons  that  injustice  is  sure  to  be  done 
unless  an  extra  fare  is  charged  for  luggage  in  case  it  is  so 
bulky  as  to  take  up  the  room  of  an  additional  passenger. 
Whether  poodle  dogs  and  baby  cabs  should  be  permitted  on 
the  cars  sometimes  becomes  a  burning  question.  So  far  as 
baby  cabs  are  concerned,  the  problem  might  be  solved  by 
admitting  those  of  the  folding  variety  free  except  at  the  rush 
hourSj.and  by  charging  an  extra  fare  for  them  then.  So  far 
as  poodles  are  concerned,  they  should  pay  their  fares  the  same 
as  other  individuals,  young  ones  and  very  small  ones  being 
carried  for  nothing. 

The  carrying  of  express  packages  on  regular  passenger  cars 
is  not  to  be  tolerated,  and  indeed  there  is  no  satisfactory 
reason  for  permitting  the  operation  of  special  express  cars 
for  purely  city,  business.  On  interurban  lines,  however,  it  is 
practically  necessary  that  combination  passenger  and  express, 
or  special  express  and  light  freight  cars  should  be  operated. 
These  cars  must  usually  be  admitted  to  the  heart  of  the  city 
by  way  of  the  regular  street  railway  tracks.  Loading  and  un- 
loading in  the  streets  should  not  be  permitted,  however. 
Inasmuch  as  the  heavy  express  cars  add  considerably  to  the 
wear  and  tear  of  the  tracks,  a  street  railway  company  should 
receive  a  substantial  income  from  them.  Moreover,  they 
should  be  confined  to  the  use  of  as  few  lines  as  possible  so 
that  the  inevitable  annoyance  to  abutters  and  to  the  public 
generally  from  the  operation  of  the  heavy  cars  may  be  mini- 
mized. A  street  railway  franchise  should  forbid  the  opera- 
tion of  local  express  cars,  but  should  require  the  company  to 
receive  interurban  cars  of  this  character  subject  to  special 
rules  and  regulations  as  to  routes,  operation  and  compensa- 
tion, to  be  fixed  by  the  proper  city  authorities. 

The  use  of  street  railway  tracks  for  the  handling  of  ordi- 
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nary  freight  is  permitted  under  some  franchises.  In  Brook- 
lyn, freight  cars  are  operated  through  the  streets  day  and 
night.  There  appears  to  be  nothing  in  the  companies'  char- 
ters and  franchises  to  prevent  them  from  developing  the 
freight  business  on  a  par  with  the  passenger  business.  This  is 
unfortunate.  Freight  hauling  on  street  railways  should  in  any 
ease  be  strictly  subordinated  to  the  convenience  of  the  travel- 
ling public.  The  situation  in  Brooklyn  is  somewhat  relieved 
by  the  fact  that  spur  tracks  for  the  private  use  of  factories 
and  stores  cannot  lawfully  be  maintained  in  the  streets.  It 
is  desirable  that  the  city  should  reserve  the  right  to  use  the 
street  car  tracks  for  the  transportation  of  materials  used  in 
the  construction  and  repair  of  streets  in  special  cars  and 
should  permit  the  company  to  convey  in  like  manner  the 
materials  ■  needed  in  connection  with  the  construction  and 
maintenance  of  tracks.  Such  materials  should  not  be  con- 
veyed through  the  streets,  however,  during  the  hours  of  con- 
gested passenger  traffic.  The  advisability  of  using  street  rail- 
ways in  the  night  for  switching  ordinary  freight  cars  is  a 
mooted  question.  Quietness  in  residence  districts  during  the 
night  is  so  important  a  desideratum  that  the  use  of  street 
railways  there  for  extra  night  operation  is  hardly  to  be  per- 
mitted until  some  practical  plan  for  muffling  the  noise  is 
devised.  In  strictly  business  districts  and  in  the  neighbor- 
hood of  steam  railroad  tracks,  the  case  is  somewhat  different. 
Noise  in  the  night  is  less  troublesome  and  at  the  same 
"time  the  use  of  the  street  railway  tracks  for  switching  pur- 
poses would  be  a  greater  convenience.  Mayor  James  Logan, 
of  Worcester,  in  a  recent  public  address  discussed  this  matter 
in  a  very  suggestive  way.^  His  remarks  are  so  much  in 
point  that  I  shall  quote  him  at  some  length. 

"  One  of  the  most  difficult  problems  confronting  railroad  manage- 
ment," said  he,  "is  tliat  of  providing  suitable  additional  freight  ter- 
minal facilities  in  the  larger  cities.  In  many  cases  the  price  that  would 
have  to  be  paid  for  tlie  land  would  make  it  prohibitory.  In  other 
cases  it  is  not  a  question  of  price  ;  the  land  simply  cannot  be  acquired. 

"This  lack  of  freight  terminal  facilities  is  one  of  the  severest  handi- 
caps on  business.  As  cities  have  grown  larger  the  factories  are  situated 
at  a  greater  distance  from  the  freight  terminals,  thereby  necessitating 
long  hauls  for  freight,  and  in  these  days  when  profits  in  manufacturing 

» Inaugural  Address  of  Hon.  James  Logan,  Mayor  of  Worcester,  Mass.,  January 
6, 1908,  pp.  20-22. 
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are  figured  by  decimals,  even  small  and  seemingly  trivial  handicaps 
have  to  be  carefully  considered. 

"Steam  road  spur  track  facilities  for  manufacturing  plants  and  com- 
mercial enterprises  are  at  a  premium,  and  with  the  elevation  or  depres- 
sion of  tlie  railroads  to  eliminate  grade  crossings  in  our  cities,  in  many 
instances  spur  track  facilities  cannot  be  obtained  at  all. 

"I  have  the  notion  that  before  many  years  the  trolley  system  would 
overcome  this  handicap  of  lack  of  spur  track  facilities  and  congestion 
at  the  railroad  freight  terminals.  Bear  in  mind  that  the  trolley  systems 
are  standard  gauge,  and  the  merger  of  steam  and  trolley  roads  for  freight 
and  express  business  seems  to  be  a  most  natural  step  in  the  evolution 
of  transportation.  .  ,    ,,  . 

"Spur  tracks  could  be  run  from  the  trolley  systems  into  the  yards 
and  buildings  of  commercial  plants,  cars  would  be  loaded  and  unloaded 
on  the  tracks  during  the  day,  and  at  night,  before  the  factories  close, 
the  railroad  freight  office  would  be  advised  by  the  different  factories 
of  cars  that  were  ready  to  go  forward,  and  after  midnight,  when  the 
passenger  trafHc  had  all  been  cared  for,  the  electric  switcher,  which  is 
noiseless  compared  with  the  locomotive,  and  which  carries  its  own  light, 
so  that  it  can  work  as  well  at  night  as  in  the  daytime,  would  take  these 
loaded  cars  to  freight  yards  on  the  outskirts  of  the  city,  where  land  can 
now  be  acquired  at  a  low  price  and  in  sufficient  quantities  to  provide 
for  future  growth,  and  there  is  where  the  trains  would  be  made  up. 
This  refers  to  solid  carload  business,  which  would  thus  never  go  near 
the  freight  houses,  the  cars  going  direct  from  the  factories  to  be  made 
up  into  trains.  In  this  same  manner  the  less  carload  business  could  be 
handled  from  the  factories  to  thte  freight  houses.  The  trolley  line  would 
give  each  day  to  those  firms,  the  volume  of  whose  business  would  war- 
rant their  so  doing,  an  empty  car  for  their  mixed  shipments  or  less  car- 
load  business.  At  the  end  of  the  day  they  would  take  this  car  to  the 
freight  houses  on  the  outskirts  of  the  city  for  distribution  to  points  of 
shipment. 

' '  The  electric  switcher  having  cleared  the  tracks  would  then  set  in 
position  on  the  spur  tracks  the  empty  cars  for  the  next  day's  business. 
This  process  would  simply  be  reversed  on  all  inward  freight,  such  as  , 
raw  material,  coal  and  other  supplies. 

"This  would  simply  mean  that  the  trolley  line  would  eventually  do 
a  large  part  of  the  trucking  business  of  the  city,  the  same  as  transporta- 
tion companies  do  now  in  many  cities,  with  this  exception :  instead  of 
making  a  half  dozen  trips  during  the  day  with  horses,  they  would 
make  one  trip  at  night  by  trolley. 

"  By  this  method  of  handling  freight  the  congestion  at  freight  house 
terminals  would  be  relieved,  as  a  large  proportion  of  the  freight  would 
then  be  loaded  and  unloaded  at  the  manufacturing  plants,  and  the  ex- 
pense connected  with  loading  and  unloading  solid  carloads  would  be 
borne  by  the  factories  instead  of,  as  it  now  is,  by  the  railroads,  and  the 
saving  to  the  railroads  would  probably  amount  to  more  than  the  cost  of 
switching,  so  that  the  railroads  might  well  afford  to  do  the  switching 
for  nothing  (whether  they  would  or  not,  would  be  another  matter). 
But  that  is  a  subject  which  would  be  well  worth  considering  when 
granting  the  franchise  and,  as  I  said  before,  the  proper  time  to  attach 
conditions  to  a  public  service  franchise  is  when  it  is  granted. 

""This  would  relieve  the  congestion  at  the  freight'yard  terminals,  for 
whereas,  under  present  conditions,  the  loaded  cars  must  be  held  to  be 
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made  up  into  trains  in  tlie  congested  freight  yards  adjacent  to  the  freight 
houses,  under  the  conditions  suggested,  as  soon  as  cars  were  loaded,  they 
might  then  be  started  for  the  j  ard  on  the  outsltirts  of  the  city,  and  right 
at  this  point  is  the  reason  why  the  city  ought  to  have  a  say  as  to  the 
hours  during  which  this  work  might  be  done,  and  over  what  streets  the 
cars  might  be  run. 

"  This  would  also  relieve  street  congestion,  for  every  car  loaded  on 
the  tracks  at  the  factories  would  mean  just  so  much  less  fjeight  hauled 
through  the  streets.  To  transport  a  carload  of  ordinary  merchandise 
would  require  five  or  six  two-horse  wagons,  which  would,  take  up  much 
more  street  space  than  the  trolley  car,  and  while  in  transit  the  wagons 
would  probably  occupy  the  street  three  or  four  times  as  long.  It  is  this 
heavy  teaming  which  wears  out  our  streets,  and  if  this  teaming  was 
transferred  to  the  trolley  rails,  this  change  would  be  quite  a  factor  in 
the  cost  of  street  maintenance." 

In  Seattle,  where  freight-handling  has  been  developed  as 
an  important  feature  of  the  street  railway  business,  the  re- 
sults have  not  been  altogether  good.  Referring  to  this  matter 
in  his  annual  report  for  the  year  ending  November  30,  190JJ, 
Mr.  A.  L.  Valentine,  superintendent  of  the  city's  department 
of  public  utilities,  had  this  to  say: 

"  Considering  the  interference  that  the  freight  service  of  street  rail- 
ways is  beginning  to  cause  in  the  operation  of  passenger  traffic,  the 
high  rates  charged,  and  the  unsatisfactory  results  achieved,  as  well  as 
the  increased  risk  in  travel,  one  is  almost  led  to  believe  that  if  the  com- 
panies do  not  see  the  necessity  for  better  regulation  of  this  traffic,  it 
would  be  good  public  policy  to  impose  more  stringent  regulations  upon 
the  freight  service,  especially  on  single  track  lines  subject  to  heavy 
traffic." 

It  is  perhaps  sufficient  to  suggest  the  rule  that  a  street 
railway  franchise  should  not  prohibit  the  use  of  the  tracks 
by  freight  cars,  but  should  subject  such  use  to  regulation  from 
time  to  time  by  the  city  authorities. 

The  operation  of  funeral  cars,  observation  cars  and  other 
ears  for  use  on  special  occasions  at  special  rates  should  be 
permitted,  subject  to  municipal  regulation. 

305.  Publicity:  prescribed  forms  of  accounting;  investi- 
gations ;  reports ;  filing  of  documents.  — No  adequate  control 
over  the  operations  of  a  street  railway  company  can  be  ex- 
ercised by  the  public  authorities  without  publicity  of  the 
company's  financial  transactions.  Substantially  the  only  pub- 
licity required  in  franchise  grants  up  to  a  few  years  ago 
related  to  gross  receipts  in  connection  with  the  requirement 
that  a  certain  percentage  of  such  receipts  be  paid  into  the 
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city  treasury.  Indeed,  the  intricacies  of  corporate  bookkeep- 
ing were  regarded  as  being  so  baffling  as  to  render  any  scheme 
for  compensation  based  on  net  earnings  wholly  impracticable. 
The  city's  accountants  were  not  considered  equal  to  the  task 
of  unravelling  the  subtle  mysteries  of  corporation  finances 
and,  moreover,  publicity  of  accounts  was  looked  upon  as  an 
interference  with  the  prerogatives  of  a  private  business.  But 
the  elimination  of  competition  and  the  demonstration  in  a 
hundred  ways  of  the  public  nature  of  the  street  railway  busi- 
ness have  overcome,  to  a  great  extent,  any  popular  scruples 
about  the  justification  for  enforced  publicity.  There  is  no 
rational  basis  upon  which  the  terms  of  a  franchise  can  be 
arranged  except  full  knowledge  of  the  financial  aspects  of  the 
business.  The  city  must  know  all  about  construction  cost, 
income,  traffic,  operating  expenses,  costs  of  materials  and 
maintenance,  renewals  and  accident  burdens.  There  is  noth- 
ing at  all  in  the  financial  transactions  of  the  company  that 
can  properly  be  concealed  from  the  city's  eye. 

In  order  to  insure  correct  and  detailed  accounting,  not 
only  publicity  but  control  is  necessary.  In  states  where  there 
are  public  utility  commissions  with  adequate  powers,  the 
active  control  of  street  railway  accounting  should  be  left  to 
them.  In  every  franchise  grant  there  should  be  imposed  on 
the  company,  however,  the  obligation  to  keep  its  books  accord- 
ing to  standard  forms,  and  the  city  should  reserve  the  right 
to  take  any  necessary  steps  to  bring  this  about  in  the  absence 
of  effective  state  action. 

Just  what  publicity  of  accounts  implies  should  be  made 
dear.  It  is  not  necessary  that  the  general  public  should  have 
continuous  access  to  the  company's  books.  It  is  essential, 
however,  that  the  city's  financial  officer,  the  mayor  and  the 
city  council  should  be  authorized  at  any  time  to  examine 
directly  or  by  properly  qualified  accountants  all  the  company's 
books,  records  and  vouchers  to  the  last  detail.  Moreover, 
there  should  be  no  restriction  upon  the,  fulness  of  the  reports 
that  may  be  made  public  as  a  result  of  such  examinations. 
The  right  to  examine  the  company's  books  should  also  be 
guaranteed  to  stockholders  and  bondholders  and  to  groups  of 
citizens  who  can  show  good  cause  for  their  proposed  action, 
and  can  secure  a  writ  from  a  court  of  proper  jurisdiction 
with  a  reasonable  guaranty  that  they  will  not  unnecessarily 
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interfere  with  the  conduct  of  the  company's  regular  business 
while  the  examination  is  going  on. 

The  franchise  should  provide  for  the  making  of  annual 
or  more  frequent  reports  to  the  city,  showing  income,  expen- 
ditures, assets,  capitalization  and  traffic  in  detail.  If  reports 
to  the  state  are  required  under  general  or  special  laws,  the 
reports  to  the  city  should  be  made  out  for  the  same  fiscal 
periods  and  should  follow  the  same  general  plan,  though 
greater  elaboration  and  definiteness,  if  thought  desirable,  may 
properly  be  required.  The  reports  should  contain  all  essential 
facts  necessary  to  show  the  status  of  the  business  and  provide 
a  basis  for  interest  allowances,  rate  readjustments,  purchase 
of  the  property,  and  extension  and  service  requirements. 

Street  railways  often  sustain  more  or  less  secret  relations 
with  each  other  or  with  other  public  utilities.  Sometimes  by 
secret  contracts  with  nominally  independent  concerns,  which, 
however,  are  controlled  by  the  same  persons  who  control  the 
street  railway,  excessive  costs  of  materials  or  power  are 
carried  on  the  books.  Copies  of  all  contracts  and  agreements 
made  by  the  street  railway  company,  whether  with  its  em- 
ployees or  with  other  companies  or  individuals,  should  be 
filed  in  a  public  office.  All  agreements  for  leasing,  Joint 
operation,  trackage  rights,  power  supply,  or  other  matters 
affecting  operation  under  the  company's  franchise  should  be 
subject  to  approval  by  the  proper  city  authority. 

306.  Capitalization  and  valuation  of  property. — The  direct 
control  of  capitalization  is  usually  considered  to  be  a  state 
rather  than  a  local  function.  Very  few  municipal  franchises 
contain  provisions  for  the  control  of  street  railway  stocks  and 
bonds.  Even  the  Chicago  and  the  Cleveland  settlement  ordi- 
nances do  not  attack  this  problem  directly.  They  limit  capi- 
talization only  by  establishing  a  valuation  of  the  property  at 
which  it  may  be  purchased  at  any  time  and  upon  which  the 
company  is  allowed  a  fixed  rate  of  return  prior  to  purchase. 
The  Cleveland  franchise  also  provides  that  new  capital  stock 
shall  not  be  issued  below  par  and  new  bonds  shall  not  be  sold 
below  par  without  the  city's  consent. 

The  par  value  of  street  railway  stocks  and  bonds  should 
not  represent  more  than  the  actual  original  investment  in 
the  property  plus  new  capital  expended  for  additions  and 
betterments.     This  is  the  maximum.     There  should  be  no 
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capitalization  of  franchises  except  to  the  amount  originally 
paid  to  the  city  in  lump  sums  for  the  grants.  It  is  proper 
that  interest  on  investment  during  construction  and  legiti- 
mate promotion  and  organization  expenses  should  be  included 
in  construction  costs.  There  should  be  no  allowance  for  good 
will  or  the  development  of  the  business,  as  it  is  a  monopoly 
service  that  is  involved.  The  franchise  should  be  drafted 
with  a  view  to  reversing  the  natural  tendency  of  public 
utility  companies  to  expand  their  capitalization.  If  the  con- 
trolling motive  is  to  be  the  rendering  of  the  best  possible 
service  at  the  lowest  practicable  cost  instead  of  the  exploita- 
tion of  a  public  service  for  the  greatest  possible  private  gains, 
every  reasonable  measure  must  be  taken  to  reduce  fixed 
charges.  It  is  the  view  of  some  people  that  the  public  is 
not  vitally  interested  in  the  amount  of  stocks  and  bonds 
issued  by  a  public  service  company.  They  say  that  the  pub- 
lic's only  concern  lies  in  the  valuation  of  the  property  and 
the  determination  of  the  amount  of  investment  upon  which 
the  company  is  to  be  allowed  interest  out  of  earnings.  In  a 
certain  sense,  this  is  true.  Yet  the  analogy  between  the  stocks 
and  bonds  of  a  public  service  corporation  and  the  bonds  of 
the  city  itself  is  so  close  that  the  same  principles  should 
apply  to  both.  The  par  value  of  capitalization  should  in  the 
first  place  be  as  nearly  as  possible  the  same  as  the  amount 
of  the  investment,  and  the  market  value  of  the  stocks  and 
bonds  should  not  thereafter  be  permitted  to  get  far  away 
from  the  par  value.  A  franchise  may  appropriately  stipulate 
that  a  street  railway  company's  stocks  and  bonds  shall  not 
be  issued  for  less  than  par  value,  and  that  the  proceeds 
shall  be  used  only  for  legitimate  construction  and  betterment 
expenditures.  All  street  railway  bonds  should  be  sold  sub- 
ject to  redemption  on  any  interest  day  at  a  stipulated  pre- 
mium. It  should  be  provided  that  bonds  outstanding  when 
the  property  is  taken  over  by  the  city  or  the  city's  licensee 
shall  either  remain  a  lien  against  the  property  until  due  or 
be  transferred  to  the  proceeds  of  the  sale,  at  the  option  of 
the  purchaser  of  the  street  railway  system.  Under  usual 
conditions  it  is  desirable  that  the  proportion  of  capitalization 
to  be  issued  in  the  form  of  bonds  should  be  limited  to  one- 
half  or  at  the  most,  two-thirds  of  the  total.  Any  regulation 
-of  the  comparative  amount  of  stocks  and  bonds  to  be  issued 
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is  made  less  important,  however,  by  the  establishment  of  a 
fixed  valuation  of  the  property  and  the  strict  regulation  of  the 
uses  to  be  made  of  earnings  so  as  to  make  stocks  and  bonds 
almost  equally  certain  to  bring  a  fixed  return. 

As  a  means  for  controlling  capitalization  and  advising  in- 
vestors as  to  the  security  of  street  railway  stocks  and  bonds, 
there  is  much  to  be  said  in  favor  of  fixing  the  purchase  price 
of  the  property  in  the  franchise  itself,  provision  being  made 
for  additions  to  the  price  from  time  to  time  on  account  of 
extensions  and  betterments.  In  renewal  franchises,  where 
in  most  cases  no  satisfactory  figures  of  original  investment 
can  be  made  up,  a  special  valuation  will  have  to  be  made, 
which  may  be  based  upon  cost  of  reproduction  less  deprecia- 
tion. If  under  the  particular  circumstances  of  any  individual 
case  it  is  deemed  necessary  to  include  any  values  of  unex- 
pired franchises  or  any  costs  of  obsolete  equipment,  or  any 
other  item  that  would  not  properly  enter  into  conservative 
capitalization  in  the  case  of  new  construction,  it  is  imperative 
that  provision  be  made  for  writing  off  all  these  extra  items 
out  of  earnings  within  a  reasonably  short  period.  The  dead 
capital  should  be  eliminated  and  the  water  should  be  squeezed 
out,  absolutely  all  of  it. 

307.  Disposition  of  earnings:  operating  expenses,  acci- 
dents, insurance,  maintenance  and  depreciation. — It  is  the 
risk  of  a  public  utility  enterprise  that  it  assumes  the  im- 
perative obligation  to  render  good  service  whether  it  is  being 
operated  at  a  profit  or  not.  This  risk  is  softened  in  a  good 
street  railway  franchise  by  a  provision  for  elasticity  of  rates. 
The  laborer  is  worthy  of  his  hire,  but  he  must  work  first,  and 
get  his  pay  afterwards.  No  control  of  a  public  utility  is 
adequate  unless  it  includes  the  control  of  the  disposition  of 
earnings.  Obviously,  earnings  should  be  devoted,  first,  to  the 
payment  of  necessary  operating  expensea,  which  include 
many  things.  There  are  the  cost  of  power;  the  wages  paid  to 
conductors,  motormen  and  laborers;  the  salaries  of  the  ad- 
ministrative force;  office  expenses;  legal  expenses;  the  cost 
of  materials  and  supplies,  and  all  the  other  things  that 
enter  into  the  necessary  expenses  of  rendering,  continuous, 
high-grade  service,  after  the  plant  has  once  been  constructed. 
There  ara  certain  special  items  properly  included  in  operat- 
ing expenses,  such  as  insurance  and  damage  claims,  which  are 
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sometimes  uuduly  neglected  or  postponed.  The  company's 
"  army  of  defense ''  is  often  able  to  keep  settlements  for  per- 
sonal injuries  a  year  or  two  in  arrears  so  that  if  the  road 
becomes  bankrupt  claimants  are  likely  to  lose  their  money. 
There  is  nothing  so  despicable  in  street  railway  finance  as 
the  attempt  to  postpone  or  evade  the  payment  of  just  claims 
on  account  of  accidents.  In  view  of  these  facts,  the  franchise 
should  require  the  setting  aside  out  of  earnings  of  a  certain 
percentage,  or  a  lump  sum,  the  amount  to  be  readjusted  from 
time  to  time,  to  be  used  exclusively  for  the  settlement  of 
damage  claims.  The  franchise  should  also  require  the  com- 
pany to  carry  adequate  insurance  on  its  cars,  car  barns,  power 
houses  and  other  insurable  property,  the  premiums  to  be 
paid  out  of  earnings. 

Taxes  are  ordinarily  regarded  as  one  of  the  primary  items 
of  expense  chargeable  to  earnings.  In  so  far  as  commutation 
taxes  levied  in  lieu  of  paving  repair  and  other  current  street 
obligations  are  concerned,  they  are  a  natural  element  of 
operating  expenses.  This  is  also  true  of  taxes  levied  for  state 
and  county  purposes.  It  is  doubtful,  however,  whether  gen- 
eral franchise  and  property  taxes  for  city  purposes  should  be 
considered  a  primary  element  of  street  railway  operating 
expenses.  Inasmuch  as  the  street  railway  plant  is  devoted 
to  a  public  purpose,  with  private  operation  on  the  prin- 
ciple of  limited  risk  and  limited  profit,  there  is  no  con- 
trolling reason  why  such  tax  burdens  should  be  taken  out 
of  earnings  before  interest  allowances  on  investment  are 
paid. 

After  the  payment  of  all  operating  expenses,  including 
damage  claims  and  insurance  premiums,"  there  should  be 
set  aside  a  fixed  minimum  percentage  of  earnings  or  a  fixed 
amount  per  car  mile  operated  for  maintenance,  repairs  and 
renewals.  When  a  new  plant  is  first  put  into  use,  these  ex- 
penses are  at  a  minimum.  If  nothing  is  put  aside  in  a  main- 
tenance and  renewal  fund,  the  time  is  sure  to  come  after  a 
few  years  when  the  accumulation  of  deferred  maintenance 
will  become  a  heavy  burden  upon  earnings  and  may  even 
cause  the  road  to  go  into  bankruptcy.  At  any  rate,  the  ab- 
sence of  such  a  fund  and  the  gradual  deterioration  of  the 
property  will  inevitably  lead  to  inferior  service  and  give  the 
business  a  precarious  financial  standing.    On  the  theory  that 
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a  bird  in  the  hand  is  worth  two  in  the  bush,  many  street 
railways  have  declared  high  dividends  while  they  were  neg- 
lecting maintenance,  until  the  continuance  of  this  policy  of 
exploitation  became  impossible  and  complete  reorganization 
became  necessary.  The  franchise  should  guard  against  such 
neglect. 

With  the  best  of  maintenance  a  street  railway  plant  in  use 
inevitably  falls  below  par  as  measured  by  the  standard  of  new 
construction.  It  is  considered  impracticable  to  maintain  a 
system  at  more  than  from  70  to  80  per  cent  of  its  cost  value. 
In  other  words,  depreciation  is  inevitable.  There  is  also  an 
irregular  decrease  in  value  on  account  of  obsolescence.  At 
periods  when  experimentation  is  active  and  rapid  progress  is 
being  made  in  the  development  of  the  street  railway  art  and 
its  appliances,  depreciation  on  account  of  parts  of  the  equip- 
ment going  out  of  date  is  rapid.  It  is  necessary,  therefore, 
to  require  the  establishment  of  special  funds  to  take  care  of 
ordinary  wear  and  tear  and  obsolescence.  Depreciation 
charges  should  be  paid  before  interest  on  investment;  for  the 
reason  that  in  the  management  of  a  permanent  utility  plant 
the  first  duty  is  to  maintain  the  investment  intact  out  of 
earnings.  Practical  considerations,  however,  may  require 
that  the  inevitable  depreciation  of  from  20  to  30  per  cent  of 
the  value  of  a  new  plant  shall  be  taken  care  of  by  amorti- 
zation charges  after  the  entire  capital  has  been  permitted  to 
secure  a  fixed  annual  return. 

308.  Interest  on  investment ;  amortiiation ;  division  of  sur- 
plus profits.  — The  days  of  unlimited  profits  •  for  investors 
in  street  railway  securities  are  past.  There  is  no  business 
with  a  more  certain  earning  power  than  the  street  railway. 
The  excuse  for  speculative  investments  in  street  railways,  if 
there  ever  was  any,  has  long  since  disappeared.  With  the 
assumption  of  strict  control  by  the  city  over  "the  construction, 
operation  and  financial  transactions  of  the  railways,  there 
has  been  necessarily  assumed  a  public  obligation  to  protect 
legitimate  investments  and  to  guarantee  a  moderate  but 
certain  return  upon  capital.  Every  street  railway  franchise 
should  fix  or  provide  the  m^ans  for  fixing  the  amount  of  the 
capital  investment,  and  then  should  fix  the  rate  of  interest 
to  be  paid  out  of  earnings  on  that  amount.  While  operat- 
ing expenses  come  first,  there  should  be  no  uncertainty  about 
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enough  being  left  to  pay  this  interest.  It  is  sometimes  re- 
quired in  laws  authorizing  municipal  ownership  that,  in  ease 
the  city  undertakes  to  own  and  operate  a  public  utility,  rates 
shall  be  fixed  high  enough  to  pay  operating  expenses  and  take 
care  of  the  capital  invested.  It  is  often  urged  that  no  city 
desires  to  get  service  at  less  than  cost  and  that  under  muni- 
cipal ownership  the  citizens  will  have  to  pay  no  more  and  no 
less  than  enough  to  make  the  enterprise  self-sustaining. 
There  is  no  reason  why  the  same  principle  should  not  apply 
under  a  model  franchise.  It  is  desirable,  therefore,  that  one 
of  the  principles  recognized  in  the  Chicago  and  Cleveland 
ordinances  should  be  embodied  in  a  comprehensive  grant. 
Whatever  may  be  done  with  surplus  profits,  a  preliminary 
return  of,  say,  five  or  six  per  cent  should  be  guaranteed  on 
capital  actually  invested  in  the  business.  There  is  no  ex- 
cuse, however,  for  a  higher  guaranteed  return  than  six  per 
cent.  Probably  five  per  cent  is  high  enough.  In  speaking  of 
a  guaranteed  return  to  capital,  I  do  not  refer  to  an  absolute 
guaranty  such  as  the  guaranty  of  interest  on  general  munici- 
pal bonds,  but  rather  to  the  assurance  that  the  city  will  re- 
frain from  exacting  such  compensation  or  fixing  such  rates 
as  will  make  it  impossible  for  the  company  to  earn  the  speci- 
fied minimum  return  on  its  investment. 

We  are  next  confronted  with  the  problem  of  amortization. 
There  is  no  good  "reason  why  a  street  railway  should  not  pay 
for  itself.  Municipal  bonds,  even  though  issued  for  water 
works  purposes,  are  amortized.  Experience  shows  that  a 
growing  city's  needs  grow  even  faster  than  its  population  or 
wealth.  Every  year  some  new  improvement  or  some  costly 
reconstruction  becomes  necessary  to  the  public  welfare.  For 
this  reason  it  is  very  unfortunate  to  have  the  outstanding 
capitalization  of  public  utilities  always  increasing  and  none 
of  it  being  paid  off. 

The  necessary  increase  of  municipal  debts  makes  the  possi- 
bility of  municipal  ownership  of  the  street  railways  more 
remote  every  year,  unless  provision  is  made  for  the  gradual 
reduction  of  their  outstanding  capital  account.  The  policy 
of  requiring  public  utility  companies  to  turn  their  plants  or 
at  least  their  street  fixtures  over  to  the  city  without  cost  at 
the  end  of  a  fixed  period  has  been  condemned  by  the  experi- 
ence of  many  cities,  particularly  in  the  Old  World,    There  is 
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reason  to  believe,  however,  that  this  policy,  like  the  sharing  of 
net  earnings,  has  failed  in  spite  of  its  theoretical  soundness 
because  of  the  failure  of  the  city  to  maintain  continuous 
control  of  the  company's  financial  operations.  If  an  adequate 
fixed  percentage  of  earnings  is  set  aside  every  year  for  main- 
tenance and  renewals  under  a  good  franchise,  the  company 
will  have  no  effective  incentive  to  let  its  property  run  down 
toward  the  expiration  of  the  grant.  Indeed,  the  new  princi- 
ples of  control  established  by  the  Chicago  ordinance  are  as- 
sumed to  be  so  effective  as  to  justify  the  fixing  of  the  purchase 
price  at  the  time  a  franchise  is  granted.  This  could  not  be 
thought  of  unless  adequate  means  had  been  discovered  to  pre- 
vent the  deterioration  of  the  property  while  in  private  hands. 
Provisions  for  the  amortization  of  street  railway  investments 
may  be  made  in  one  of  two  ways.  Either  the  company  may 
be  required  to  establish  a  fund  which  with  its  accumulations 
will  be  sufficient  to  wipe  out  the  entire  capital,  or  that  por- 
tion of  it  represented  by  street  fixtures,  within  a  specified 
period,  when  the  property  is  to  be  turned  over  to  the  city  for 
nothing,  or  the  company  may  be  required  to  pay  annually 
into  the  city  treasury  a  sum  sufficient  to  build  up  a  purchase 
fund  with  which  the  city  can  acquire  the  property  at  some 
future  time.  Chicago  provides  for  the  payment  into  the  city 
treasury  of  fifty-five  per  centum  of  the  surplus  profits  after 
operating  expenses  and  a  fixed  return  upon  investment  have 
been  paid.  These  payments  to  the  city  are  to  be  accumulated 
as  a  sinking  fund  for  the  purchase  of  the  street  railway 
properties,  unless  the  city  concludes  at  some  future  time  to 
commute  its  share  of  profits  for  a  reduction  in  fares.  This 
provision  for  amortization  is  altogether  too  uncertain.  A 
model  franchise  would  require  the  payment  of  a  prescribed 
percentage  on  capital  or  a  fixed  contribution  every  year  for 
amortization  purposes  before  there  were  any  surplus  profits 
for  anybody.  Indeed,  strictly  speaking  there  should  be  no 
surplus  profits.  The  Cleveland  franchise  is  drafted  on  the 
theory  of  doing  away  with  them  entirely  by  an  automatic 
readjustment  of  fares  from  time  to  time.  On  the  other  hand, 
it  is  sometimes  urged  that  so  long  as  the  city  depends  on 
private  enterprise  to  build  and  operate  the  street  railways, 
it  will  get  better  service  and  more  substantial  benefits  in  the 
long  run  by  holding  out  to  the  operating  company  the  hope 
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of  earning  an  extra  profit  as  an  incentive  to  economical 
management.  But  it  may  also  be  urged  that  the  operating 
men  are  responsible  for  the  skillful  management  of  the  busi- 
ness and,  therefore,  should  have  this  share  of  the  profits,  to 
be  distributed  among  them  in  accordance  with  special  merit. 
Just  in  so  far  as  the  risk  of  loss  has  been  eliminated,  the  in- 
vestors lose  their  claim  to  extra  profits.  A  plan  by  which,  say, 
twenty-five  per  cent  of  the  annual  surplus  would  be  turned 
over  to  the  stockholders,  twenty-five  per  cent  would  be  as- 
signed to  the  active  officers  and  employees  of  the  road  and  the 
balance  would  be  credited  to  the  city  to  be  kept  in  a  separate 
sinking  fund  to  provide  for  the  ultimate  purchase  of  the 
property,  or,  under  proper  safeguards,  to  be  turned  into  the 
company's  amortization  fund  to  effect  the  same  purpose  in 
another  way,  would  meet  the  demands  of  justice  and  would 
at  the  same  time  preserve  the  incentive  for  efficient  operation 
with  all  proper  economy. 

309.  Supervising  authority  to  approve  plans,  hear  com- 
plaints, audit  accounts,  certify  expenditures,  inspect  equip- 
ment, etc — No  matter  how  elaborate  the  provisions  of  a 
franchise  or  of  regulating  ordinances  may  be,  they  will  not 
avail  to  insure  good  service  at  cost  unless  there  is  someone  to 
see  that  these  requirements  are  complied  with.  It  is  one  of 
the  penalties  of  introducing  private  enterprise  into  the  con- 
struction and  operation  of  public  utilities  that  a  constant  and 
keen-eyed  supervision  must  be  exercised  to  compel  a  company, 
with  only  private  motives  behind  it,  to  act  as  if  it  had  only 
public  motives  at  its  back.  It  is  a  thankless  task  and  re- 
quires tireless  watchfulness  and  energy.  Until  within  very 
recent  years  cities  depended  on  the  city  council,  the  mayor  and 
the  city  attorney  for  the  enforcement  of  franchise  and  ordi- 
nance obligations.  These  authorities  were  not  qualified  for 
this  particular  work  in  any  special  way  and  as  a  rule  they 
were  outwitted  by  the  bright  men  on  the  company's  side 
who  received  much  higher  pay  and  had  a  much  more  endur- 
ing tenure.  In  some  states  public  utility  or  railroad  com- 
missions have  been  created  with  power,  among  other  things, 
to  enforce  franchise  obligations.  But  their  interest  is  pri- 
marily in  matters  of  state-wide  importance,  and  they  do-not 
trouble  themselves  very  much  with  the  enforcement  of  the 
provisions  of  local  franchises.     There  have  also  been  estab- 
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lished  in  a  number  of  cities  in  very  recent  times  local  public 
utility  commissions  or  departments  with  certain  supervisory 
control  over  street  railways,  along  with  other  utilities.  This 
movement  is  very  promising,  although  as  yet  quite  inade- 
quate powers  of  supervision  have  been  conferred  upon  these 
newly  created  authorities.  The  Chicago  and  Cleveland 
franchises  are  in  this  respect,  as  in  many  others,  far  in  ad- 
vance of  all  preceding  American  street  railway  grants.  In 
Chicago  there  has  been  established  a  board  of  supervising 
engineers  with  extraordinary  powers,  especially  over  con- 
struction and  financial  operations.  This  board  is  a  neutral 
body,  the  chief  engineer  having  been  agreed  upon  in  advance 
and  named  in  the  ordinances,  while  the  other  members  of 
the  board  are  appointed  by  the  city  and  the  companies 
respectively.  In  Cleveland  a  city  street  railroad  commis- 
sioner appointed  by  the  city  has  full  powers  of  investigation 
in  all  accounting  and  operating  matters.  His  salary  and 
the  expenses  of  his  oflSce  are  paid  by  the  company  out  of 
earnings.  He  also  checks  up  all  construction  propositions 
and  inspects  the  work  when  it  is  being  done.  He  has  very 
little  final  authority,  however,  as  he  is  required  to  report 
most  matters  of  importance  to  the  city  council  for  final 
determination,  and  in  many  cases  the  company  may  appeal 
to  arbitration. 

Every  city  with  a  population  of  100,000  or  more  should 
have  a  separate  department  of  public  utilities  headed  either 
by  a  commissioner  or  by  a  paid  board.  This  department 
should  be  required  to  inspect  the  company's  plans  of  con- 
struction, supervise  its  accounts,  hear  complaints  in  regard 
to  service,  recommend  rate  adjustments,  inspect  equipment, 
see  that  franchise  obligations  are  complied  with,  and,  in 
brief,  do  the  things  which  the  city  reserves  the  right  to  do 
in  the  franchise  as  well  as  the  things  it  has  the  right  to  do 
under  the  police  power.  The  functions  and  authority  of  this 
department  should  be  recognized  in  every  franchise  grant, 
and  in  the  absence  of  such  a  department  created  by  charter  or 
special  ordinance,  the  franchise  grant  itself  should  establish 
it  for  the  control  of  the  street  railway  business. 

310.  Obligations  to  employees:  protection,  hours  of  work, 
wages,  arbitration  of  labor  disputes. —The  interest  of  the 
general  public  in  the  relations  between  a  street  railway  com- 
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pany  and  its  employees  as  well  as  in  the  character  and  skill 
of  the  employees  themselves  has  already  been  discussed  in 
a  section  of  the  preceding  chapter. 

"Tlie  public  lias  a  right  to  demand  uninterrupted  street  railway 
service,"  said  the  Chicago  Street  Railway  Commission  of  1900.1  "To 
that  end,  it  has  the  right  to  insist  that  everything  reasonably  possible 
be  done  to  prevent  strikes  and  lockouts.  Companies,  in  accepting  grants, 
should  be  required  to  submit  all  labor  disputes  to  arbitration." 

Very  few  American  franchises  thus  far  granted,  however, 
contain  a  labor  clause  of  any  importance.^ 

In  a  few  cases  the  number  of  hours  constituting  a  day's 
work  have  been  limited.  The  safety  of  the  public  requires 
that  street  railway  conductors  and  motormen  should  not  be 
compelled  to  work  such  long  hours  as  to  drop  below  a  high 
standard  of  efficiency.  On  account  of  the  uneven  distribu- 
tion of  traffic  through  the  twenty-four  hours,  it  is  a  difficult 
problem  to  arrange  the  shifts  so  that  each  man  shall  have  a 
day's  work  in  one  continuous  stretch.  Even  where  the  men 
are  not  required  to  spend  more  than  a  reasonable  number 
of  hours  a  day  in  the  actual  operation  of  cars,  it  often 
happens  that  their  day  is  so  broken  up  in  the  arrangement 
of  car  trips,  that  they  are  compelled  to  waste  several  hours  in 
making  connections.  For  this  reason  a  street  railway 
franchise  may  properly  stipulate  that  the  conductors  and 
motormen  shall  not  be  required  to  work  more  than  a  specified 
number  of  hours  each  day  and  that  all  of  the  day's  work 
shall  be  included  within  a  single  twelve-hour  period.  As  a 
part  of  the  provision  of  adequate  equipment,  a  franchise 
should  require  the  street  railway  company  to  adopt  all 
necessary  devices  for  the  protection  of  its  employees.  The 
manner  in  which  street  car  drivers  were  at  one  time  exposed 
to  the  inclemencies  of  the  weather,  now  seems  shocking.  All 
cars  should  be  fitted  with  vestibules,  properly  enclosed  during 
cold  and  stormy  weather.  Provision  should  also  be  made  for 
the  most  modern  devices  for  collecting  fares.  It  is  of  great 
importance  to  the  employees  and  to  the  public  that  every 
passenger  should  pay  his  fare  and  that  all  fares  should  be 

'  Report,  p.  14. 

» li'or  a  Retifiral  discussion  of  this  aubject,  see  an  address  by  Raymond  V.  IngersoU 
on  "  Labor  Clauses  in  Franchise  Grants,"  published  in  Municipal  Affairs,  Volume 
6,  No.  4,  Winter  1902-3. 
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properly  registered  and  turned  in  to  the  company.  The 
Cleveland  franchise  goes  so  far  as  to  require  the  general 
installation  of  pay-enter  cars. 

The  general  public  has  no  direct  interest  in  the  rate  of 
wages  of  street  railway  employees  except  as  wages  enter 
in  as  an  element  of  operating  expenses  and  therefore  affect 
rates  or  surplus  profits.  There  is  little  danger  that  con- 
ductors and  motormen  will  be  paid  too  much.  It  is  probably 
best,  however,  not  to  put  in  a  franchise  a  specific  wage 
schedule.  A  provision  requiring  the  company  to  submit  all 
disputes  with  its  employees  relative  to  wages,  hours  and 
conditions  of  work  to  arbitration,  if  the  employees  are  willing, 
would  go  a  long  way  toward  supplying  automatic  means  of 
regulating  wages.  It  would  also  tend  to  keep  the  employees 
contented  and  thus  prevent  strikes.  In  providing  for 
arbitration,  in  the  absence  of  regularly  established  con- 
ciliation courts,  the  franchise  may  well  provide  for  the  ap- 
pointment of  one  of  the  arbitrators  between  the  parties  by 
the  city.  It  is  certainly  fitting  that  the  city,  representing  the 
demand  for  continuous  operation  under  safe  conditions  should 
be  represented  in  the  settlement  of  labor  disputes.  As  a 
matter  of  self-defense,  the  public  has  a  right  to  insist  that 
strikes  and  lockouts  be  tabooed.  Street  railways  are  a  public 
business.     They  must  run. 

311.  Matters  often  oyer-emphasized:  compensation,  car  li- 
censes, forfeiture,  competition,  fixed  termination  of  grant. — 
A  model  street  railway  franchise  will  be  as  conspicuous  for 
the  things  it  leaves  out  as  for  the  things  it  contains.  Many 
franchise  provisions  that  become  popular  as  a  result  of  pe- 
culiar developments  in  the  business  at  particular  times  and 
places,  fail  to  justify  themselves  in  connection  with  a  thor- 
oughly scientific,  well-rounded  franchise  contract.  If  the 
theory  of  the  model  franchise  advocated  in  the  preceding  sec- 
tions is  correct,  it  follows  that  the  city  should  not  lay  empha- 
sis upon  large  payments  for  franchise  privileges  or  heavy 
taxes  upon  the  street  railway  plant  and  franchise.  It  has  been 
our  aim  to  put  the  street  railway  upon  the  basis  of  a  public 
service  to  be  rendered  at  cost.  We  do  not  admit  that  street 
car  riders  should  be  mulcted  for  the  purpose  of  reducing 
taxation.  The  excuse  for  requiring  large  compensation  in  the 
past  has  been  that  the  companies  were  reaping  excessive 
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profits  from  the  use  of  public  property.  A  model  franchise 
would  absolutely  prevent  such  a  condition  and  would  reduce 
the  value  of  the  franchise  as  a  special  privilege  practically  to 
nothing.  One  of  the  next  lessons  to  be  learned  in  franchise 
granting,  is  the  relative  unimportance  of  compensation  to  the 
city. 

The  requirement  that  a  street  railway  company  should  pay 
a  car  license  fee  has  been  wellnigh  universal.  The  justifica- 
tion of  it  has  been  the  same  as  that  of  an  ordinary  vehicle  tax. 
If  cabs  should  be  licensed  and  taxed,  then  why  not  street  cars? 
It  is  obvious  that  a  large  car  license  fee  will  tend  to  impair 
the  service  by  keeping  down  the  number  of  cars  in  operation. 
It  will  be  admitted  at  once  that  this  tendency  is  pretty  sure 
to  be  in  the  wrong  direction.  The  system  of  ear  licensing 
as  a  means  of  raising  revenue  is  not  to  be  encouraged ;  for 
the  same  reason  that  the  practice  of  exacting  compensation 
in  other  ways  is  subject  to  criticism.  The  licensing  of  ears, 
however,  may  be  made  useful  if  the  fee  is  so  small  as  not  to 
discourage  the  use  of  an  adequate  number  of  cars  and  if  the 
license  issued  at  certain  regular  intervals  and  posted  in  the 
cars  is  issued  only  after  a  careful  inspection  and  as  a  guar- 
anty that  the  car  on  the  date  of  the  license  is  in  thoroughly 
good  repair  and  ready  for  street  use. 

A  deal  of  space  is  wasted  in  franchises  by  elaborate  pro- 
visions for  forfeiture.  Such  provisions  are  almost  always 
ineffectual  and  have  little  practical  result  except  to  lead  the 
city  and  the  company  into  endless  litigation  if  forfeiture  is 
attempted.  It  is  good  policy  to  require  that  a  company  shall 
construct  its  entire  authorized  route  within  a  specified  time 
on  penalty  of  forfeiting  its  whole  franchise,  on  the  theory 
that  the  company  has  olDligations  as  well  as  privileges.  Such 
a  forfeiture  provision  can  be  made  simple  anj  practically  self- 
executing.  The  need  of  a  general  provision  for  forfeiture  on 
account  of  failure  to  comply  with  any  of  the  terms  of  the 
franchise  is  materially  lessened  by  the  reservation  to  the  city 
of  the  right  to  terminate  the  grant  at  any  time  and  take 
over  the  property  for  municipal  operation,  or  to  transfer  it 
to  another  company.  Many  forfeiture  provisions  are  not 
worth  the  paper  they  are  written  on,  except  to  throw  dust  in 
the  eyes  of  the  people.  Forfeiture  is  too  drastic  a  remedy  to 
be  applied  with  success  except  in  perfectly  clear  and  simple 
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cases.  It  might  perhaps  be  applied  with  success  in  cases  of 
bribery,  jury-fixing  and  similar  crimes.^ 

Another  thing  that  has  been  over-emphasized  in  connection 
with  all  public  utility  grants,  including  street  railway  fran- 
chises, is  competition.  It  seems  almost  impossible  for  a  city 
to  get  over  the  idea  that  competition  holds  out  a  promise  of 
lower  fare,  better  service  or  both.  With  all  the  experience 
American  cities  have  had  with  competitive  grants,  we  ought 
by  this  time  to  be  able  to  see  that  competition  is  an  arti- 
ficial stimulant  whose  after  effects  are  always  disastrous. 
The  secret  of  the  long  survival  of  faith  in  the  competitive 
idea  in  connection  with  the  operation  of  a  public  utility  is 
the  feeling  of  helplessness  and  distrust  which  the  public, 
and  to  a  considerable  extent  the  public  authorities,  have 
about  the  effectiveness  of  governmental  regulation.  If  we 
admit  that  the  companies  are  stronger  than  the  city  and  can- 
not be  controlled,  we  are  prone  to  hope  for  results  from  set- 
ting the  companies  on  to  fight  each  other.  The  plan  does 
not  work.  It  never  has.  worked  successfully.  In  the  nature 
of  the  case  it  never  can.  The  granting  of  a  competitive 
franchise  is  in  every  case  a  confession  of  weakness  and  an  in- 
vitation to  future  trouble.  A  street  railway  system  can 
never  be  develpped  and  operated  on  a  rational  basis  at  rea- 
sonable cost  except  as  a  unit  and  under  stringent  public 
control. 

Another  point  in  franchise  granting  that  is  often  over- 
emphasized is  the  idea  that  a  franchise  should  expire  at  a 
definite,  predetermined  period.  This  idea  is  especially  faulty 
when  it  is  coupled  with  neglect  to  establish  the  exact  status  of 
the  company's  physical  property  at  the  expiration  of  the  fran- 
chise. If  it  is  stipulated  that  the  entire  property  shall  revert 
to  the  city  without  cost,  then  the  company  at  least  has  fair 
warning  that  it  must  recover  its  entire  investment  from  earn- 
ings during  the  franchise  period.  If  it  is  stipulated  that 
at  the  expiration  of  the  franchise  the  property  shall  be 
purchased  either  at  its  fair  value  at  the  time  of  purchase  or 
at  a  valuation  based  upon  original  investment,  the  company 
can  proceed  to  give  good  service  at  cost  without  having  to 

>The  CommiMee  appointed  by  Mayor  Edwarrt  B.  Taylor,  ot  San  Francisco, 
October  13, 1908.  to  report  on  the  causMS  of  Municipal  Corruption,  included  among 
its  recommendations  the  followinR:  "Laws  should  bo  enacted  tor  the  cnncellation 
of  franchises  procured  by  fraud  or  crime  ot  the  owners  of  the  franchises,  or  ot 
their  predecessors  in  interest." 
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worry  about  its  capital.  As  already  urged  in  preceding 
sections,  however,  a  street  railway  system  should  be  treated 
as  a  utility  having  an  indefinite  future,  not  as  an  experiment 
that  is  to  be  closed  out  at  an  arbitrary  date  twenty  or  twenty- 
five  years  hence.  If  private  operation  is  to  be  continued 
there  is  no  reason  why  a  franchise  should  come  to  an  end  at 
a  particular  time  without  reference  to  the  character  of  the 
service  being  rendered  by  the  company  holding  it.  If  the 
company  is  giving  satisfaction,  the  city  will  be  the  gainer  by 
having  it  continue  in  possession  of  the  property  for  an  indefi- 
nite period.  If  on  the  other  hand  municipal  ownership 
and  operation  is  to  be  undertaken,  or  if  the  company  in 
charge  is  guilty  of  negligence  or  incapacity,  there  is  no  reason 
why  the  city  should  have  to  wait  fifteen  or  twenty  years  for  a 
remedy.  With  the  indeterminate  franchise,  the  city's  control 
of  the  situation  is  continuous.  This  is  a  desideratum  in 
connection  with  any  public  function. 
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312.    The  earliest  street  railway  franchise  in  the  United 
States— New  York  and    Harlem   Railroad,    "City  Line."— By 

a  special  act  of  the  New  York  legislature  passed  April  25, 
1831,  the  New  York  and  Harlem  Eailroad  Company  was  in- 
corporated "  with  power  to  construct  a  single  or  double  rail- 
road or  way,  from  any  point  on  the  north  bounds  of  'Twenty- 
third  street  to  any  point  on  the  Harlem  river  between  the 
east  bounds  of  the  Third  avenue  and  the  west  bounds  of  the 
Eighth  avenue  "  for  the  transportation  of  property  and  per- 
sons "  by  the  power  and  force  of  steam,  of  animals  or  of  any 
mechanical  or  other  power  or  of  any  combination  of  them 
which  the  said  company  may  choose  to  employ."  ^    The  pow- 

•  Chapter  263,  Laws  of  New  York,  1831. 
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ers  granted  were  vested  in  the  company  for  a  term  of  thirty 
years.  It  was  provided  that,  unless  the  road  was  commenced 
within  two  years  and  completed  within  four  years,  the  corpo- 
ration "  shall  thenceforth  forever  cease  and  this  act  shall  be 
null  and  void."  It  was  provided  that  the  company  "  shall  not 
take  any  lands  without  the  consent  of  the  owner  or  owners 
thereof  exceeding  forty  feet  in  width  from  east  to  west  and 
shall  in  case  of  their  locating  the  route  of  the  said  railroad 
in  or  along  any  public  street  or  avenue  now  laid  out  on  the 
map  or  plan  of  the  city  of  Kew  York  leave  sufficient  space  in 
the  said  street  or  avenue  on  each  side  of  the  said  railroad  for 
a  public  highway  for  carriages  and  for  a  sidewalk  for  foot- 
passengers."  The  right  to  construct  the  company's  railroad 
in  or  across  streets  in  the  city  of  New  York  was  made  sub- 
ject to  the  consent  of  the  city  authorities  by  section  16, 
which  was  as  follows : 

' '  Nothing  in  this  act  shall  be  deemed  to  authorize  the  said  corporation 
to  construct  or  use  their  single  or  double  railroad  or  way  across  or  along 
any  of  the  streets  or  avenues  as  designated  on  the  map  of  the  city  of 
New  York,  whether  suGh  streets  or  avenues  shall  have  been  opened  or 
not,  without  the  consent  of  the  Mayor,  Aldei-men,  and  Commonalty  of 
said  city,  who  are  hereby  authorized  to  grant  permission  to  the  said 
corporation  to  construct  their  said  railroad  or  way  across  or  along  said 
streets  or  avenues,  or  prohibit  them  from  constructing  the  same  ;  and, 
after  the  same  shall  be  constructed,  to  regulate  the  time  and  manner  of 
using  the  same,  and  the  speed  with  which  carriages  shall  be  permitted 
to  move  on  the  same  or  any  part  thereof;  and  notliing  in  this  act  con- 
tained shall  prevent  the  Legislature  from  granting  to  any  other  corpor- 
ation or  persons  the  right  of  constructing  a  railroad  or  roads  parallel 
with  the  one  herein  mentioned,  or  any  part  of  it,  on  any  lands,  street, 
road,  or  avenue,  not  occupied  by  the  railroad  or  way  hereby  author- 
ized, or  the  right  of  crossing  or  intersecting  the  same  at  any  point  or 
points,  without  making  compensation  for  injuries  sustained  thereby." 

The  company's  legislative  charter  also  specifically  pro- 
vided that  no  person  who  was  at  the  time  a  member  of  either 
branch  of  the  common  council  should  act  as  commissioner  or 
director  of  the  company. 

By  another  act  passed  April  6,  1832,  the  company  was 
authorized,  with  the  permission  of  the  city  authorities,  to 
extend  its  railroad  along  Fourth  avenue  to  Fourteenth  street 
and  through  such  other  streets  of  the  city  as  the  local 
authorities  "may  from  time  to  time  permit,  subject  to  such 
prudential  rules  as  are  prescribed  by  this  act "  and  as  the 
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common  council  might  prescribe.^  It  was  also  specifically 
provided  by  this  amendatory  act  that  "  no  carriage  or  vehicle 
shall  be  drawn  or  propelled  by  any  other  than  horse-power 
through  any  street  of  said  city  south  of  Fourteenth  street " 
and  that  "  every  carriage  or  vehicle  drawn  or  propelled  on 
the  said  railroad  shall  be  provided  with  suitable  safeguards 
projecting  in  a  descending  direction  to  near  the  surface  of 
the  rails  in  front  of  each  forward  wheel,  in  such  manner  as 
to  insure  the  greatest  safety  against  accidents."  The  speed 
of  cars  on  any  street  south  of  Fourteenth  street  was  limited 
to  five  miles  an  hour. 

Between  the  date  of  the  company's  charter  and  the  date 
of  the  amending  act  just  described,  the  company  had  selected 
a  route  and  secured  the  consent  of  the  city  authorities  by  an 
ordinance  approved  December  32,  1831,  and  accepted  by  the 
company  by  an  agreement  executed  January  9,  1832.^  Un- 
der this  ordinance  the  company  was  authorized  to  build  a 
double  or  single  track  railway  in  Fourth  avenue  from  Twen- 
ty-third street  to  the  Harlem  river,  with  a  branch  through 
One  Hundred  and  Twenty-fifth  street.  The  width  of  the 
double  railway  was  not  to  exceed  twenty-four  feet.  That  the 
proposed  construction  of  a  street  railway  was  experimental 
and  that  the  city  desired  to  keep  control  of  the  use  of  the 
streets,  is  shown  by  Section  2  of  this  ordinance,  which  was 
as  follows: 

"And  be  it  further  ordained,  tliat  if,  at  any  time  after  the  construc- 
tion of  the  aforesaid  railways  by  the  said  New  Yorli  and  Harlem  Rail- 
road Company,  it  shall  appear  to  the  Mayor,  Aldermen,  and  Common- 
alty of  the  city  of  New  York,  that  the  said  railways,  or  any  part  there- 
of, shall  constitute  an  obstruction  orimpediment  to  the  future  regulation 
of  the  city,  or  the  ordinary  use  of  any  street  or. avenue  (of  which  the 
said  Mayor,  Aldermen,  and  Commonalty,  shall  be  the  sole  judges),  the 
said  railroad  company,  or  the  Directors  thereof,  shall,  on  the  requisition  of 
the  said  Mayor,  Aldermen,  and  Commonalty,forthwith  provide  a  remedy 
for  the  same,  satisfactory  to  the  said  Mayor,  Aldermen,  and  Common- 
alty; or,  if  they  fail  to  find  such  remedy,  they  shall,  within  one  month 
after  such  requisition,  proceed  to  remove  such  railway,  or  obstruction, 
or  impediment,  and  to  replace  the!  street  or  avenue  in  as  good  condition 
as  it  was  before  the  said  railway  was  laid  down;  and,  should  tlie  said 
Directors  decline  or  neglect  to  obey  such  requisition,  the  said  Mayor, 
Aldermen,   and  Commonalty  may,  upon  the  expiration  of  the  time 

'  Chapter  98,  Laws  of  New  York,  1832. 

'  A  Compilation  o£  the  Existing  Ferry  Leases  and  Railroad  Grants  made  by  the 
City  of  New  York  and  the  liBgislature  of  the  State  tor  the  Use  of  the  Streets  o£ 
New  York  City,  compiled  by  David  T,  Valentine,  1866,  page  197. 
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limited  in  each  notice,  cause  the  obstruction  or  impediment  to  be  re- 
moved, and  the  avenues  or  streets  restored  as  aforesaid,  at  the  expense 
ot  the  said  railroad  company." 

This  ordinance  also  provided  that  the  right  to  regulate  the 
company's  motive  power  and  the  speed  of  its  cars  was  re- 
served to  the  common  council.  It  was  also  provided  that 
the  company  should  make  its  "  railroad  path  from  time  to 
time,  conform  to  what  may  hereafter  be  the  regulation  of  the 
avenue  and  road  through  which  said  railroad  passes."  It  was 
also  provided  that  if  the  company  failed  to  complete  its 
railroad  within  the  time  limit  set  by  its  charter,  or  if  at 
any  time  thereafter  the  railroad  was  discontinued  or  not  kept 
in  repair,  "  then  the  strip  of  land  to  be  taken  for  the  said 
railroad  should  be  thrown  open  and  become  a  part  of  the 
street  or  public  avenue,  without  any  assessment  on  the 
owners  of  the  adjoining  land  or  the  public  therefor." 

These  were  the  first  grants  from  the  state  legislature  and 
the  local  authorities  for  the  construction  of  a  street  railway 
in  New  York  City,  and  that  the  proposed  railway  was  not  ex- 
pected to  bear  quite  the  same  relation  to  the  street  through 
which  it  passed  which  the  modern  street  railway  bears  is 
shown  by  a  provision  of  the  city  ordinance  requiring  the  com- 
pany to  construct  stone  arches  and  bridges  for  all  the  cross 
streets  intersected  by  the  company's  embankments  or  exca- 
vations, which  in  the  opinion  of  the  common  council  needed 
to  be  arched  or  bridged  for  public  convenience.  There  was 
also  a  provision  that  "a  railing  or  other  erection  shall  be 
made  on  the  outer  edges  of  the  embankments  or  railroad 
path,  and  also  such  railing  or  fences  on  the  edges  of  the  ex- 
cavations as  the  Common  Council  shall,  from  time  to  time, 
deem  necessary  to  prevent  accidents  and  loss  of  lives  to  our 
fellow-citizens." 

By  another  resolution,  however,  approved  by  the  mayor 
May  10,  1832,  the  company  was  authorized  to  extend  its 
rails  southwardly  from  Twenty-third  street  to  Prince  street, 
through  certain  enumerated  streets.^  This  extension  was  to 
be  subject  to  the  conditions  and  restrictions  previously  im- 
posed on  the  company  with  relation  to  its  railroad  above 
Twenty-third  street.  There  were  certain  other  specific 
provisions,  however,  which  make  it  appear  that  this  extension 

•Ferry  Leases  and  Railroad  Grants,  already  cited,  page  203. 
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was  to  be  a  real  street  railway  in  the  modern  sense.  It  was 
provided  that  the  rails  should  be  laid  down  in  such  manner 
and  in  such  portions  of  the  streets  as  should  be  approved  by 
the  street  commissioner,  "so  as  to  cause  no  impediment  to 
the  common  and  ordinary  use  of  the  streets  for  all  other  pur- 
poses." The  water  courses  of  the  streets  were  to  be  left  free 
and  unobstructed  and  the  company  was  to  pave  the  roadway 
in  and  about  its  rails  for  a  width  of  twenty  feet  in  a  satis- 
factory and  permanent  manner  and  keep  this  portion  of  the 
roadway  in  repair.  Under  this  franchise  the  common  council 
had  the  right  to  require  the  company  to  remove  the  whole  or 
any  part  of  the  railways  authorized  by  thi3  grant  and  to  re- 
place the  streets  in  good  condition.  It  was  provided  that  the 
company  should  have  a  single  track  constructed  over  the 
authorized  route  by  May  1,  1834,  and  that  it  was  "  to  charge 
and  receive  such  tolls,  rates,  or  fare  for  the  carrying  of  pas- 
sengers or  effects  upon  the  said  rail-tracks,  south  of  Twenty- 
third  street,  as  the  said  Common  Council  may  prescribe." 
This  franchise  was  accepted  by  the  company  by  an  agreement 
dated  May  18,  1832. 

By  a  resolution  approved  by  the  mayor  December  14, 
1844,  the  company  was  required  to  discontinue  the  use  of 
steam  power  on  Fourth  avenue  south  of  Thirty-second  street 
on  or  before  August  1,  1845.^ 

By  a  resolution  in  effect  March  30,  1846,  the  corporation 
attorney  was  directed  to  "  take  legal  measures  to  prevent  the 
steam  power  of  the  Harlem  Eailroad  Company  from  plying 
below  Thirty-second  street  on  the  Fourth  avenue  as  directed 
by  the  Mayor  and  Common  Council  in  December,  1844."  ^ 
By  a  resolution  approved  December  27,  1854,  the  use  of 
steam  on  the  tracks  of  this  company  in  Fourth  avenue  south 
of  Forty-second  street  was  to  be  discontinued  within  eighteen 
months.'  In  the  meantime,  the  company  had  been  required 
by  resolution  approved  August  8,  1850,  to  construct  sus- 
taining and  parapet  walls  on  each  side  of  its  tracks  in  Fourth 
avenue  between  Thirty-second  and  Thirty-fourth  streets  and 
between  Thirty-ninth  and  Forty-second  streets,  and  sustain- 
ing walls  between  Thirty-fourth  and  Thirty-ninth  streets, 
and  to  arch  over  the  railroad  tracks  between  the  streets  just 
named.*    A  tunnel  constructed  under  this  resolution  is  still 

1  Ti-oi-ry  Leases  and  Railroad  Grants,  already  cited,  p.  208.         '      '  Ibid,  p.  233. 
'Ifttci,  p.  209,  *Jtid,p.  213. 
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in  use  by  the  Fourth  avenue  line  of  the  Metropolitan  Street 
Eailway  company.     • 

By  an  ordinance  of  the  common  council  approved  Decem- 
ber 31,  1858,  and  confirmed  by  act  of  the  legislature  passed 
April  16,  1859,  the  company  was  authorized  to  use  steam 
power  on  Fourth  avenue  as  far  south  as  Forty-second  street, 
and  the  company's  charter  and  franchises,  which  were  about 
to  expire,  were  extended  for  a  period  of  thirty  years.^  By 
these  same  grants,  an  extension  of  the  company's  road  from 
Forty-second  street  up  Madison  avenue  to  Seventy-ninth 
street,  for  the  use  of  its  small  cars  only,  was  authorized. 
These  grants  mark  the  final  separation  of  the  company's  rail- 
way into  two  portions  later  known  as  the  "  steam  line  "  and 
the  "  city  line."  The  steam  line  extending  through  Park  or 
Fourth  avenue  from  Forty-second  street  north,  now  consti- 
tutes the  main  line  of  the  New  York  Central  and  Hudson 
Eiver  Eailroad  Company  and  the  New  York,  New  Haven  and 
Hartford  Eailroad  Company  entering  the  Grand  Central 
station.  The  "  city  line,"  extending  south  from  Forty-second 
street  through  Fourth  avenue,  the  Bowery,  Centre  street 
and  other  streets  to  the  Post  Office,  and  extending  north 
from  Forty-second  street  through  Madison  avenue  to  and 
across  the  Harlem  river,  was  leased  to  the  Metropolitan  Street 
Eailway  Company  in  1896  and  now  constitutes  one  of  the 
principal  street  railway  lines  of  the  city. 

313.  Sixth  Avenue  and  Eighth  Avenue  Railroad  francMses, 
1851. — Twenty  years  after  the  granting  of  the  New  York 
and  Harlem  franchise  the  common  council  of  New  York 
City  undertook  to  grant  certain  other  street  railway  fran- 
chises without  having  been  given  specific  authority  to  do  so 
by  the  state  legislature.  Eesolutions  were  passed  June  4, 
1851,  approved  July  30  fallowing,  and  embodied  in  agree- 
ments with  the  grantees  September  6,  1851,  authorizing  the 
construction  of  the  Sixth  and  Eighth  avenue  railroads.^ 
Under  these  resolutions,  which  were  accepted  by  the  com- 
panies, it  was  provided  that  double  track  railways  might  be 
laid  by  the  grantees  under  the  direction  of  the  street  com- 
missioner, extending  from  the  intersection  of  Chambers 
street  and  West  Broadway  north  to  Fifty-first  street  and 

•  Ferry  Leases  and  Railroad  Grants,  already  cited,  p.  287 ;  also  Chapter  387, 
Laws  of  New  York,  IKJQ. 
>  Ferry  Leases  and  Bnilroad  Cfrants,  alnady  Qited,  pp.  S49, 371. 
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Eighth  avenue  and  to  Harlem  on  Sixth  avenue  and  continu- 
ing on  both  avenues  to  the  Harlem  river  when  required  by 
the  common  council  and  as  fast  as  the  avenues  were  graded. 
The  grantees  were  required  in  both  cases  to  keep  the  roadway 
in  repair  between  their  tracks  and  for  a  space  of  at  least  eight 
feet  on  either  side.  No  motive  power  except  horses  could  be 
used  on  the  Eighth  avenue  line  below  Fifty-first  street,  or 
on  the  Sixth  avenue  line  below  Forty-second  street.  New 
cars  "  with  all  the  modern  improvements,  for  the  convenience 
and  comfort  of  passengers  "  were  to  be  used  on  these  roads, 
and  the  cars  were  to  be  run  both  ways  as  often  as  the  public 
convenience  might  require  and  under  such  directions  as  the 
street  commissioner  and  the  common'  council  might  from 
time  to  time  approve.  A  minimum  headway  of  fifteen 
minutes  in  each  direction  between  five  and  six  o'clock  in  the 
morning  and  between  eight  and  twelve  o'clock  at  night;  of 
four  minutes  between  six  o'clock  in  the  morning  and  eight 
o'clock  in  the  evening,  and  of  thirty  minutes  from  midnight 
to  five  o'clock  in  the  morning  was  definitely  prescribed.  It 
was  stipulated  that  "  the  rate  of  passage  on  said  railroad  shall 
not  exceed  a  greater  sum  than  five  cents  for  the  entire  length 
of  said  road."  The  common  council  reserved  the  right  to 
cause  the  railroad  or  any  part  of  it  "  to  be  taken  up  at  any 
time  "  when  it  saw  fit,  and  the  grantees  were  forbidden  to 
assign  their  interest  in  the  road  without  the  council's  consent. 
The  tracks  were  to  be  laid  on  a  concrete  foundation  with  a 
grooved  rail  or  such  other  rail  as  might  be  approved  by  the 
street  commissioner.  The  foundation  of  each  side  of  the  rails 
was  to  be  paved  with  square,  grooved  blocks  of  stone  as  far 
as  Fifty-first  street  on  the  Eighth  avenue  line  and  as  far  as 
Thirty-second  street  on  the  Sixth  .avenue  line.  The 
grantees  were  required  to  keep  an  account  of  the  receipts  of 
each  road  and  make  a  monthly  report  under  oath  to  the  city 
comptroller.  They  were  also  required  to  connect  their  road 
with  other  roads  when  ordered  to  do  so  by  the  common  coun- 
cil. Provision  was  made  for  possible  municipal  ownership 
in  a  clause  stipulating  that  the  grantees  "shall  file  with 
the  Comptroller  a  statement,  under  oath,  of  the  cost  of  each 
mile  of  road  completed,  and  agree  to  surrender,  convey,  and 
transfer  the  said  road  to  the  Corporation  of  the  City  of  New 
York,  whenever  required  so  to  do,  on  payment  by  the  Corpora- 
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tion  of  the  cost  of  said  road,  as  appears  by  said  statement, 
with  ten  per  cent  advance  thereon."  On  •  certain  streets 
covered  by  both  grants  the  railvcay  was  to  be  built  at  the  joint 
expense  of  the  two  companies  to  be  organized  by  the  grantees. 
It  was  required  that  both  lines  should  be  commenced  within 
six  months  and  that  within  one  year  the  Sixth  avenue  line 
should  be  completed  to  Forty-second  street  and  the  Eighth 
avenue  line  to  Fifty-first  street,  and  that  within  three  years 
both  lines  should  be  completed  to  the  Harlem  river.  The 
Sixth  Avenue  Kailroad  Company  and  the  Eighth  Avenue 
Eailroad  Company  were  organized  and  the  contraction  of 
both  roads  was  commenced  under  these  resolutions  and  agree- 
ments. 

314.  The  first  general  street  railway  law  in  New  York, 
1854. — The  first  general  law  enacted  in  the  state  of  New  York 
authorizing  the  construction  of  street  railways  was  passed 
April  4,  1854.^  Under  this  act  the  common  council  of  any 
city  was  forbidden  to  authorize  the  construction  in  the  streets 
of  the  city  of  "  a  railroad  for  the  transportation  of  passengers 
which  commences  and  ends  in  said  city,  without  the  consent 
thereto  of  a  majority  in  interest  of  the  owners  of  property 
upon  the  streets  in  which  said  railroad  is  to  be  constructed 
being  first  had  and  obtained."  It  was  expressly  provided 
that  after  obtaining  such  consent  the  council  should  have 
the  right  to  grant  authority  for  the  construction  of  a  street 
railway  upon  such  terms  and  conditions  as  it  might  see  fit 
to  prescribe.  It  was  provided,  however,  that  no  such  grant 
should  be  made  except  to  a  person  or  persons  who  would  give 
adequate  security  to  comply  in  all  respects  with,  the  condi- 
tions prescribed  by  the  common  council  and  who  would  agree 
to  carry  passengers  at  the  lowest  rate  of  fare.  It  was  also 
provided  that  no  grant  could  be  made  until  notices  had  been 
published  in  the  newspapers  setting  forth  the  terms  and  con- 
ditions upon  which  it  was  proposed  to  give  the  franchise  and 
inviting  proposals  for  the  grant  at  a  specified  time  and  place. 
It  was  afterwards  held  by  the  courts  of  the  state  that  prior  to 
the  passage  of  this  act  the  common  council  of  the  city  of 
New  York  had  no  authority  to  grant  street  railway  franchises 
except  as  such  power  had  been  conferred  by  specific  acts  re- 
lating to  particular  companies.     The  rights,  however,  of  all 

'  Chapter  140,  Lfiws  ot  New  York,  1854,  entitled  "  An  Act  relative  to  the  Construc- 
tiou  of  fiailroads  in  Cities." 
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compaBies  which  had  commenced  the  construction  of  their 
roads  under  the  authorization  of  the  local  authorities  were 
confirmed  by  section  3  of  this  act,  which  was  as  follows: 

"  This  act  shall  not  be  held  to  prevent  the  construction,  extension,  or 
use  of  any  railroad  in  any  of  the  cities  of  this  State  which  has  al- 
ready been  constructed  in  part;  but  the  respective  parties  and  com^ 
panies  by  whom  such  roads  have  been  in  part  constructed,  and  their 
assigns,  are  hereby  authorized  to  construct,  complete,  extend,  and  use 
such  roads  in  and  through  the  streets  and  avenues  designated  in  the 
respective  grants,  licenses,  resolutions,  or  contracts,  under  which  the 
same  have  been  so  in  part  constructed;  and  to  that  end  the  grants, 
licenses,  and  resolutions  aforesaid  are  hereby  confirmed." 

315.  Privileges  confirmed  and  obligations  canceled  by  judi- 
cial interpretation. — It  is  a  curious  commentary  upon  the 
New  York  court  of  appeals  that  when  an  action  was  brought 
in  1898  to  test  the  right  of  the  city  to  purchase  the  property 
of  the  Eighth  Avenue  Eailroad  Company  under  the  pro- 
visions of  its  agreement  with  the  common  council  of  Septem- 
ber 6,  1851,  the  court  held  substantially  that  Chapter  140  of 
the  Jliaws  of  1854  had  confirmed  the  privileges  of  this  com- 
pany but  had  not  confirmed  the  obligations  which  it  had 
voluntarily  assumed.^  This  decision  was  rendered  in  spite 
of  the  fact  that  the  obligations  referred  to  were  a  part  of 
"  the  grants,  licenses  and  resolutions  of  the  local  authorities  " 
which  were  specifically  confirmed  by  this  act,  and  also  in 
spite  of  the  fact  that  this  law  specifically  forbade  the  grant- 
ing in  the  future  of  any  local  franchise  except  to  persons  who 
would  give  adequate  security  to  comply  in  all  respects  with 
the  terms  and  conditions  stipulated  by  the  common  council. 
This  particular  case  was  decided  just  at  the  time  when  the 
Metropolitan  Street  Eailway  Company,  under  the  astute  coun- 
sel of  Elihu  Eoot  and  the  executive  direction  of  William  C. 
Whitney,  was  bringing  together  the  magnificent  system  of 
street  railways,  with  unlimited  capitalization  based  upon 
perpetual  rights  in  the  streets  of  New  York,  which  finally 
collapsed  about  ten  yeard  later.  The  decision  o"f  the  Eighth 
Avenue  Eailroad  case  against  the  contention  of  the  city  was 
absolutely  necessary  at  that  time  for-  the  furtherance  of  the 
plans  of  the  Metroplitan  company. 

Prior  to  the  passage  of  the  general  act  of  1854,  the  city 
attempted  to  grant  several  other  franchises.     These  other 

'  See  the  case  of  Potter  v.  Collis.  156  N.  Y.,  16. 
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grants,  however,  were  not  revocable  at  the  will  of  the  city 
and  made  no  provision  for  municipal  purchase.  The  fran- 
chise of  the  Second  Avenue  Railroad  Company  was  granted 
-with  very  few  restrictions  by  resolution  of  the  common  coun- 
cil in  effect  December  11,  1852,  and  embodied  in  an  agree- 
ment with  the  grantees  dated  December  15,  1852.^  The 
franchise  of  the  Third  Avenue  Eailroad  Company  was 
granted  by  a  resolution  in  effect  December  31,  1852,  and  em- 
bodied in  an  agreement  with  the  grantees  dated  January  1, 
1853.^  Construction  having  been  commenced  under  these 
franchises  prior  to  the  passage' of  the  law  of  1854,  the  grants 
were  by  that  act  confirmed.  The  franchise  of  the  Ninth 
Avenue  Railroad  Company  was  granted  by  a  resolution  passed 
over  the  mayor's  veto  December  28,  1853,  and  was  accepted 
by  the  grantees  December  30,  1853.'  Litigation  over  the 
validity  of  this  grant  followed,  and  the  road  was  not  finally 
built  until  1859.  The  franchise  was  confirmed  by  special  act 
of  the  legislature  passed  April  14,  I860.*  Under  this  fran- 
chise the  company  was  required  to  pay  an  annual  car  license 
fee  of  twenty  dollars.  Under  most  of  the  other  franchises  to 
which  reference  has  been  made  the  grantees  were  required  to 
pay  a  car  license  fee  in  an  amount  to  be  thereafter  determined 
by  the  common  council. 

316.  Terms  of  the  original  Broadway  franchise,  declared 
invalid  by  the  courts.— One  of  the  most  interesting  franchises 
which  the  common  council  in  those  early  days,  which,  by 
the  way,  was  known  as  "  The  Forty  Thieves,"  attempted  to 
grant,  was  set  forth  in  a  resolution  passed  over  the  mayor's 
veto  December  30,  1852,  authorizing  Jacob  Sharp  and  as- 
sociates to  construct  a  double  track  railway  in  Broadway  from 
Battery  Park  to  Fifty-ninth  street  and  continuing  thence 
along  the  Bloomingdale  road,  now  known  as  Broadway,  to 
Manhattanville,  a  popular  name  for  the  section  on  the  west 
side  of  Manhattan  Island  in  the  neighborhood  of  One  Hun- 
dred and  Thirtieth  street.^  This  grant  was  afterwards  de- 
clared invalid  by  the  court  of  appeals,  construction  not  having 
been  commenced  in  time  to  bring  it  under  the  general  con- 

1  Ferry  Leases  and  Railroad  Grants,  already  cited,  p.  173. 
*/fcjrf.,p.  181. 
'  Ibid.,  p.  - 


•  Chapter  41  i.  Laws  of  New  York,  I860. 

'  Ferry  Leases  and  Railroad  Grants,  already  cited,  p.  248. 
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firmatory  act  of  1854.^  It  was  not  until  1884  that  Jacob 
Sharp  secured  a  valid  grant  for  this  portion  of  Broadway. 
Although  the  later  grant  was  secured  by  means  of  bribery 
on  a  gigantic  scale,  as  was  afterwards  proved,  the  courts  of 
New  York  had  by  that  time  become  so  much  impressed  with 
the  importance  of  vested  privileges  that  in  the  notable  case 
of  People  V.  O'Brien,^  the  court  of  appeals  held  the  stolen 
Broadway  franchise  of  1884  to  be  perpetual  and  irrevocable. 
The  court  reasoned  that  although  the  legislature  might  un- 
der the  provisions  of  the  New  York  constitution  revoke  the 
charter  of  the  corporation  to  which  the  franchise  had  been 
given,  the  grant  itself  was  a  contract  protected  by  the  federal 
constitution  as  interpreted  in  the  Dartmouth  College  ease. 
The  court  even  held  that  the  specific  reservation  to  the  legis- 
lature of  the  right  to  amend,  alter  or  repeal  any  of  its  acts 
relative  to  corporations  could  not  be  construed  as  authorizing 
it  to  repeal  a  franchise  grant. 

The  ineffectual  grant  to  Jacob  Sharp  and  his  associates  in 
1853  required  that  the  outer  rails  laid  by  the  grantees  should 
not  be  more  than  twelve  feet  six  inches  apart;  that  the  rails 
should  be  laid  flush  with  the  pavement ;  that  the  inner  portion 
of  the  rail  should  be  equal  in  height  with  the  outer;  and 
that  the  groove  should  not  be  more  than  one  inch  wide  unless 
some  other  type  of  rail  were  approved  by  the  street  commis- 
sioner or  the  common  council.  The  space  between  the  rails 
and  for  one  foot  on  either  side  was  to  be  kept  in  repair  by 
the  grantee.  It  was  stipulated  that  the  cars  "with  the 
horses  attached  "should  not  exceed  forty-five  feet  in  length. 
The  grantees  were  required  to  procure  a  depot  at  some  point 
near  the  southern  terminus  of  their  route.  "  for  the  purpose 
of  keeping  withdrawn  from  Broadway  such  proportion  of  the 
cars  coming  down  in  the  morning  as  shall  not  be  required  for 
the  accommodation  of  the  return  travel  until  the  afternoon." 
They  were  also  required  to  stop  some  of  their  cars  at  the  park 
and  "  to  send  down  below  that  point  no  greater  proportion  of 
the  whole  number  employed  than  shall  be  found  by  experience 
to  be  requisite  for  the  aceommodation'of  the  travel  below  that 
point  subject  to  regulation  by  the  common  council."  No 
strap-hangers  were  to  be  permitted.  "  The  ears  shall  be  so 
constructed,"  said  this  grant,  "as  not  to  make  provision  in- 

•  See  case  of  Milhau  v.  Sharp,  27  N.  Y.  611.  '  111  N.  Y.  1. 
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tended  for  standing  passengers  to  crowd  upon  the  seated 
passengers;  and  also  when  all  the  seats  are  full  the  cars 
shall  not  be  stopped  to  take  in  more  passengers  to  be  crowded 
into  the  said  seats,  a  tlag  being  displayed  in  front  of  the  car 
to  give  notice  that  all  the  seats  are  full."  The  cars  were  not 
to  stop  so  as  to  obstruct  a  crossing  and  were  to  make  only  one 
stop  in  a  block  except  in  the  case  of  blocks  of  "  extraordinary 
length  "  and  except  in  case  of  "  rainy  weather."  The  grantees 
were  also  required  to  "  keep  an  attendant,  distinguishable  by 
some  conspicuous  mark  or  badge,  at  every  such  appointed 
stopping-place,  in  all  the  parts  of  the  street  usually  much 
crowded  with  vehicles,  whose  duty  it  shall  be,  with  attention 
and  respect,  to  help  in  and  out  of  the  cars  all  passengers  who 
may  desire  such  assistance,  and  in  general  to  watch  over  the 
safety  of  passengers  from  all  dangers  of  passing  vehicles." 
The  grantees  were  to  keep  in  readiness  "  a  number  of  sleighs 
adequate  to  the  public  accommodation  when  the  travel  of  the 
cars  may  be  obstructed  by  snow."  The  grantees  were  to  sweep 
and  clean  Broadway  south  of  Fourteenth  street  every  morn- 
ing except  Sundays  and  carry  the  sweepings  away  before 
eight  o'clock  in  summer  and  before  nine  o'clock  in  winter. 
Worth  of  Fourteenth  street  the  sweeping  was  to  be  done  as 
often  as  twice  a  week  when  the  weather  would  permit.  The 
rate  of  fare  from  any  one  point  to  any  other  point  on  the 
route  and  on  such  combined  systems  of  routes  as  might  there- 
after be  adopted  by  means  of  cars  and  "  transient  omnibuses  " 
was  limited  to  five  cents  for  each  passenger.  For  the  first 
ten  years  from  the  date  of  opening  the  railway  the  ear  license 
fee  allowed  by  law  at  the  date  of  the  franchise  was  to  be  paid, 
and  after  the  expiration  of  ten  years  a  further  license  fee 
could  be  prescribed  by  the  common  council,  with  the  permis- 
sion of  the  legislature.  If,  however,  the  grantees  refused  to 
consent  to  the  increased  payment,  they  were  to  surrender  the 
road  with  all  its  equipments  and  appurtenances  to  the  city  at 
a  fair  and  just  valuation. 

317.  Franchise  granting  authority  in  New  York  City  re- 
sumed  by  the  legislatufe,  1860  to  1875 The  relations  be- 
tween the  state  legislature  and  the  local  authorities  of  New 
York  City  in  the  early  days  were  even  more  strained  than  they 
have  been  in  recent  times.  By  an  act  passed  January  30, 
1860,  the  legislature  laid  down  the  rule  that  it  should  not  be 
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lawful  thereafter  to  lay,  construct  or  operate  any  railroad 
on  any  of  the  streets  or  avenues  in  the  city  of  New  York, 
"  wherever  such  railroad  may  commence,  or  end,  except  under 
the  authority  and  subject  to  the  regulations  and  restrictions 
which  the  legislature  may  hereafter  grant  and  provide."^ 
This  act  was  not  to  be  construed,  however,  as  affecting  the 
operation  "  as  far  as  laid  "  of  any  railroad  then  constructed 
and  duly  authorized,  or  so  as  to  impair  any  valid  grant  for 
a  railroad  in  New  York  City  existing'  on  January  1,  1860. 
At  the  same  session  of  the  legislature  and  in  fact  on  one 
day,  April  17,  1860,  five  different  street  railway  franchises 
were  passed  into  law  over  the  governor's  veto.''  These  fran- 
chises gave  the  right  to  convey  passengers  and  freight  over 
the  roads  to  be  constructed,  and  required  that  ears  be  run  as 
frequently  as  public  convenience  should  require,  subject  to 
reasonable  regulations  of  the  common  council  and  to  the 
payment  of  the  same  license  fee  for  passenger  cars  which  was 
then  being  paid  by  other  city  railroads  in  New  York  City. 
Fares  were  also  limited  to  those  then  charged  by  other  city 
railroads.  The  common  council  was  authorized  and  re- 
quired to  grant  permission  to  the  persons  named  in  the  acts 
and  their  assigns  for  the  construction  and  operation  of  the 
railroads  along  the  streets  enumerated.  The  grantees  in  each 
case  were  authorized  to  use  any  portion  of  other  railroad 
tracks  already  laid  in  the  streets  covered  by  these  grants. 
Compensation  for  the  use  of  tracks  already  laid  was  to  be 
determined  by  agreement  with  the  owners  or  by  court  pro- 
ceedings such  as  were  available  to  railroad  companies  for 
the  condemnation  of  land.  Each  of  these  acts  stipulated 
that  "  in  all  cases  the  use  of  said  streets  and  avenues  for  the 
purposes  of  said  railroad,  as  herein  authorized,  shall  be  con- 
sidered one  of  the  uses  for  which  the  Mayor,  Aldermen  and 
Commonalty  of  said  city  hold  said  streets  and  avenues." 
It  was  also  specifically  required  that  the  mayor,  common 
council  and  other  officers  of  the  city  should  "do  such  acts, 

» Chapter  10,  Laws  of  New  York,  I860. 

>  Chapters  611,  512,  B13,  B14,  616,  Laws  of  New  York,  1860.  In  each  of  these  acts,  a 
number  of  individuals  were  named  as  grantees.  All  five  roads  covered  by  these 
franchises  were  afterwards  constructed.  They  became  the  property  of  the 
Bleecker  Street  and  Fulton  Ferrv  Railroad  Company,  the  Broadway  and  Seventh 
Avenue  Railroad  Company,  the  Central  Park,  North  and  East  River  TlailroadCom- 
panvi  the  Forty-second  Street  and  Grand  Street  Ferry  Railroad  Company  and 
the  Dry  Dock,  East  Broadway  and  Battery  Railroad  Company. 
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within  their  respective  departments,  as  may  be  needful  to 
promote  the  construction  and  protect  tlie  operation  of  the 
said  railroad  as  provided  in  this  law." 

Street  railway  franchises  in  New  York  City  continued  to 
be  granted  directly  by  the  legislature  until  1875.  During  the 
latter  part  of  this  period  in  two  or  three  cases  provision  was 
made  for  the  payment  of  compensation.  Indeed  the  Twenty- 
third  street  railway  franchise,  which  was  sold  at  public  auc- 
tion under  a  special  act  of  the  legislature  passed  in  1869, 
brought  $150,000  into  the  city  treasury.^ 

318.  Eight  to  purchase  at  cost  plus  annual  interest  at  14 
per  cent  reserved  in  early  franchise  in  Brooklyn  and  Jamaica. — 
As  early  as  1833  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany was  chartered  by  the  legislature  of  New  York  for  the 
purpose  of  constructing  a  railroad  from  "  any  eligible  point " 
in  the  village  of  Brooklyn  to  the  village  of  Jamaica.^  This 
company  was  required  to  purchase  the  stock  of  the  Brooklyn, . 
Jamaica  and  Flatbush  Turnpike  Company  with  the  evident 
purpose  that  it  should  transform  the  turnpike  into  a  right  of 
way  for  its  railroad.  The  company  was  not  permitted  to  use 
steam  power  within  the  village  of  Brooklyn  or  to  occupy  any 
street  or  lane  in  the  village  without  first  securing  the  consent 
of  the  local  authorities.  The  legislature  provided  that  at  the 
end  of  every  year  after  the  construction  of  the  railroad  had 
been  commenced  and  for  a  term  of  fifteen  years  after  construc- 
tion had  been  completed,  the  company  should  file  in  the  secre- 
tary of  state's  office  a  detailed  account  of  all  the  money  ex- 
pended during  the  year  in  constructing  the  railroad  and  its 
appendages  and  in  superintending  and  keeping  the  road  in  re- 
pair. A  similar  account  of  income  was  to  be  filed  "  to  the  end 
that  a  just  estimate  may  be  made  of  the  profits  received  by  the 
said  corporation."  It  was  expressly  provided  that  if  the 
legislature  at  the  expiration  of  ten  years  and  within  fifteen 
years  from  the  completion  of  the  road  should  make  provision 
for  the  repayment  to  the  company  of  the  amount  expended 
by  it  in  construction  work,  together  with  all  moneys  spent 
for  permanent  fixtures  for  the  use  of  the  road,  with  interest 
on  such  sums  from  the  time  of  their  expenditure  at  the  rate 

*  See  Chapter  823,  Laws  of  New  York,  1869,  and  Chapter  581,  Laws  of  New  York, 
1872. 
'  Laws  o£  New  York,  1888,  Chapter  256. 
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of  fourteen  per  cent  per  annum,  together  with  all  moneys 
spent  by  the  company  for  repairs  or  otherwise  for  the  purposes 
of  the  road,  after  deducting  the  amount  of  tolls  received, 
"  then  the  said  railroad  with  all  its  fixtures  and  appurte- 
nances shall  vest  in  and  become  the  property  of  the  people  of 
this  state."  The  legislature  reserved  the  right  to  alter  or 
repeal  this  company's  charter  at  any  time.  This  grant  be- 
came the  basis  of  both  steam  road  and  street  railway  fran- 
chises that  arc  still  in  use. 

319.  Differential  rates  of  fare  under  old  Brooklyn  City 
Railroad  franchises. — The  first  full-fledged  street  railway 
company  that  acquired  rights  in  the  city  of  Brooklyn  was, 
however,  the  Brooklyn  City  Railroad  Company,  which 
received  a  franchise  by  resolution  of  the  common  council 
adopted  December  19,  1853,  and  accepted  eleven  days 
later.^  Under  this  grant  the  company  was  authorized  to 
construct  eight,  dilTerent  lines  of  double  track  street  rail- 
way, on  condition  that  improved  grooved  iron  rails  should  be 
used,  laid  even  with  the  surface  of  the  pavement,  so  as  not  to 
interfere  with  the  passage  of  vehicles.  Suitable  bridges  were 
to  be  constructed  at  all  the  gutters  so  as  to  permit  the  flow 
of  water  under  the  tracks.  The  rails  were  to  be  laid  "  on 
substantial  sills  of  the  best  yellow  pine  timber,  with  the  best 
chestnut  cross-ties  of  suitable  dimensions."  The  portion  of 
the  street  surface  between  the  tracks  and  for  three  feet  on 
each  side  was  to  be  kept  in  thorough  repair  by  the  com- 
pany "  with  the  best  water  stone,  under  the  direction  of  such 
competent  authority  as  the  common  council  may  designate." 
The  cars  were  to  be  "  of  the  most  approved  kind  in  style  and 
finish,  and  of  such  sizes  as  shall  be  best  adapted  to  the  re- 
spective routes,  to  be  propelled  by  horse  power  only;  the 
horses  to  be  provided  with  bells  and  the  cars  with  signal 
lights."  As  many  ears  were  to  be  operated  on  each  line  as 
public  convenience  should  require,  subject  to  prudential  regu- 
lations by  the  common  council,  but  no  cars  were  to  be  allowed 
to  run  on  Sunday.  The  company's  double  tracks  were  not  to 
occupy  more  than  14  feet  6  inches  in  width.  On  some  routes 
the  company  could  charge  five  cents;  on  others  only  four 
cents.     The  license  fee  for  cars  varied  from  $10  to  $50  ae- 

>  Document  No.  24,  in  "  Documents  Addressed  to  the  Common  Council  during 
the  year  1877,"  page  456. 
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cording  to  the  route.  The  eonstruction  of  the  railroad  was 
to  be  commenced  as  soon  as  possible  and  was  to  be  entirely 
finished  by  December  1,  1854,  "  as  far  as  practicable." 
Bonds  in  the  amount  of  not  less  than  $200,000  for  the  faith- 
ful performance  of  the  conditions  and  stipulations  of  this 
grant  and  to  guarantee  that  the  company's  roads  should  be 
"  perfectly  completed  and  conducted "  were  required  and 
given. 

The  company's  franchise  was  confirmed  by  the  legislature 
in  March,  1854,  and  in  December  of  that  year  the  common 
council  authorized  the  company  to  charge  a  straight  five 
cent  fare  on  all  its  routes  for  the  ensuing  period  of  five 
years,  except  that  infants  under  two  years  of  age  were  to  go 
free  and  school  children  and  all  others  under  ten  years  of 
age  were  to  pay  three  cents.^  Additional  trips  were  to  be  run 
in  the  afternoon  between  four  and  eight  o'clock  "  as  the  travel 
shall  require."  In  1855,  the  legislature  passed  an  act  pro- 
hibiting the  company  from  issuing  certificates  of  capital 
stock  for  more  than  the  amount  which  might  be  actually 
paid  in.^  On  January  16,  1860,  the  common  council  author- 
ized the  company  to  change  its  system  of  fares.  Under  the 
new  arrangement  the  company  was  to  sell  at  its  offiee  tickets 
in  parcels  of  twenty-five  at  the  rate  of  $4  a  hundred,  good 
on  all  the  company's  lines.  Cash  fare  for  adults  was  to  be 
five  cents.  The  fare  for  children  between  two  and  twelve 
years  of  age  was  to  be  three  cents  and  children  under  two 
were  to  pass  free.  In  1866  when  street  ear  tickets  were  sub- 
ject to  an  excise  tax  levied  by  the  United  States  government, 
the  Brooklyn  common  council  passed  a  resolution  modifying 
the  company's  existing  rates  of  fare  so  as  to  require  the  sale 
of  twenty  tickets  for  $1  without  any  addition  for  the  gov- 
ernment tax.'  These  early  grants  were  unlimited  as  to  time, 
and  form  the  basis  of  an  extensive  system  of  street  railways 
which  are  still  being  operated  in  Brooklyn  and  Queens. 

By  a  special  legislative  act  passed  April  17,  1858,*  certain 
individuals  who  afterwards  organized  the  Broadway  Eail- 
road  Company  of  Brooklyn  were  given  a  franchise  on 
Broadway  and  other  streets  of  Brooklyn  substantially  on  the 

•  Document  No.  24,  already  cited,  p.  463. 

'Ibid.,  p.  464. 

»I6«.,  p.  406. 

»Laws  of  New  York,  1858,  chapter  803. 
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same  conditions  as  to  type  of  rails,  rates  of  fare  and  operation 
of  cars  as  were  at  the  time  in  force  in  connection  with  the 
Brooklyn  City  Kailroad  Company,  as  already  set  forth. 
Under  this  act,  however,  the  grantees  were  authorized  to 
make  use  of  any  tracks  already  laid  in  the  streets  covered  by 
their  route  on  the  condition  that  they  should  pay  for  the 
right  an  amount  fixed  by  agreement  or  by  arbitration,  and 
that  they  should  not  interrupt  or  interfere  with  the  passage 
of  the  cars  of  the  company  owning  the  tracks.  This  act  pro- 
vided that  the  company's  capital  should  be  taxed  in  the  city 
of  Brooklyn  and  that  the  cars  should  pay  a  license  fee  and 
be  subject  to  police  and  municipal  control  as  provided  with 
respect  to  other  city  railroads  of  Brooklyn.  The  company 
was  authorized  to  issue  bonds  for  constructing,  equipping 
and  operating  its  road  to  the  amount  of  one-half  of  the 
capital  stock  issued  for  these  purposes,  but  each  stockholder 
was  to  be  personally  liable  for  the  payment  of  the  bonds. 
This  franchise  was  granted  on  condition  that  a  majority  of 
the  owners  of  property  abutting  on  the  company's  route 
should  sign  a  petition  to  the  common  council  in  favor  of  the 
construction  of  the  road.  Two  years  later,  in  1860,  the  leg- 
islature granted  this  company  the  right  to  extend  its  rail- 
road into  certain  additional  streets.  The  company  was  to 
complete  the  track  extensions  by  October  1,  1861,  "  or  as 
soon  thereafter  as  the  said  streets  and  avenues  within  said 
city  shall  have  been  opened,  graded  and  paved."  The  com- 
pany neglected  to  build  on  the  routes  described  in  this  act 
and  many  years  later  the  franchise  was  declared  forfeited  by 
the  courts.^ 

While  many  other  street  railway  companies  acquired  fran- 
chises from  Brooklyn  in  the  early  days,  these  grants  were  for 
the  most  part  similar  in  terms  to  those  already  described. 
At  the  present  time  there  are  four  principal  companies 
operating  street  surface  railways  in  Brooklyn.  Three  of 
these  are  a  part  of  the  Brooklyn  Eapid  Transit  system.  All 
of  these  companies  charge  a  uniform  five-cent  fare  within 
the  old  Brooklyn  city  limits,  as  they  existed  prior  to  1894. 
The  companies  do,  however,  charge  a  ten-cent  fare  from  the 
Brooklyn  and  Williamsburgb  bridges  to  Coney  Island,  and 
also  from  these  bridges  and  other  points  in  Brooklyn  to 

1126  N.  Y.,  29,  decided  March  10, 1891. 
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Flushing  and  North  Beach  in  the  Borough  of  Queens. 
Tickets  are  nowhere  in  evidence  on  these  lines,  and  the  con- 
ductors charge  the  same  rate  for  children  as  for  adults  un- 
less the  passenger  happens  to  know  that  children  are  en 
titled  to  a  three  cent  fare  and  makes  a  demand  for  it.  On 
the  other  hand,  children  are  carried  free  far  beyond  the  two- 
year  limit  of  age  set  in  the  old  franchises. 

320.  Old  steam  roads,  turnpikes  and  freight  handling  on 
street  railways  in  Brooklyn — Street  railway  franchise  con- 
ditions in  Brooklyn  are  somewhat  complicated  by  the  fact 
that  certain  important  lines  now  operated  by  street  railway 
companies  were  originally  steam  railroads  connecting  the  old 
city  of  Brooklyn  with  Coney  Island,  or  other  outlying  points. 
Some  of  these  roads  many  years  ago  were  operated  by  steam 
outside  of  the  city  limits  and  by  horse  power  within  the 
city  limits.  A  curious  illustration  of  ancient  practices  is 
revealed  by  a  resolution  of  the  Brooklyn  common  council 
passed  June  26,  1865,  by  which  the  Brooklyn,  Bath  and 
Coney  Island  Eailroad  Company  was  "permitted  to  run 
their  dummy  engine  ears  from  city  line  to  the  corner 
of  Thirty-sixth  street  and  Fifth  avenue,  and  thence  along 
Fifth  avenue  to  the  corner  of  Twenty-sixth  street,  provided 
the  same  be  preceded  by  one  or  more  horses,  subject  to  the 
pleasure  of  the  Common  Council."  ^  It  does  not  appear 
from  the  record  whether  the  Brooklyn  aldermen  thought  that 
horses  running  in  front  of  the  engines  would  "  shoo  away  " 
the  people  better  or  merely  that  the  company .  would  limit 
the  speed  of  its  trains  in  order  not  to  run  over  its  own  live 
stock.  The  Brooklyn,  Bath  and  Coney  Island  Eailroad,  by 
a  series  of  transfers  and  mergers  since  that  time,  has  at  last 
become  an  integral  part  of  the  Brooklyn  Rapid  Transit 
system.  The  portion  of  the  road  lying  oiitside  of  the  old 
city  of  Brooklyn  is  now  operated  in  connection  with  the 
elevated  lines  as  a  rapid  transit  road  to  Coney  Island. 

Elevated  trains  pass  along  New  Utrecht  avenue,  the 
principal  diagonal  thoroughfare  in  that  portion  of  Brooklyn, 
at  grade.  This  street  was  originally  laid  out  as  a  public 
highway  and  was  immediately  turned  over  to  a  jilank  road 
company  for  construction.  The  plank  road  company,  a 
number  of  years  later,  authorized  the  railroad  company  to 

« DocumeDt  No.  84,  already  cited,  p.  507. 
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lay  its  track  along  one  side  of  the  plank  road.  Later,  the 
railroad  company  absorbed  the  capital  stock  of  the  plank 
road  company,  and  the  latter,  about  thirty  or  thirty-five  years 
ago,  was  allowed  to  lapse.  The  plank  road  became  once 
more  a  public  highway,  but  with  a  railroad  claiming  ex- 
clusive possession  of  a  strip  along  one  side  of  it.  Years 
passed  and  the  railroad  company  set  up  a  claim  that  it 
owned  this  strip  of  land  in  fee.  The  history  of  the  case 
shows  that  this  claini  was  preposterous,  but  loud  and  per- 
sistent assertion  of  the  company's  claims,  coupled  with  a 
supine  and  fearsome  attitude  on  the  part  of,  the  local  au- 
thorities, has  left  the  railroad  company  still  in  possession 
with  a  fair  chance  of  making  good  its  right  to  run  a  rapid 
transit  railroad  through  a  leading  thoroughfare  at  grade 
until  the  city  is  willing  to  help  pay  the  cost  of  putting  the 
railroad  on  an  elevated  structure. 

Similar  claims  under  somewhat  similar  conditions  have 
been  made  with  a  similar  degree  of  success  by  the  companies 
occupying  Coney  Island  avenue  and  Gravesend  avenue,  two 
of  the  principal  thoroughfares  in  that  portion  of  Brook- 
lyn lying  between  the  old  city  and  Coney  Island.  In  the 
case  of  Coney  Island  avenue,  the  Coney  Island  and  Brook- 
lyn Eailroad  Company,  having  secured  a  legislative  fran- 
chise to  occupy  the  street,  condemned  the  right  from  the 
plank  road  company  then  in  possession,  and  many  years 
afterwards  set  about  to  secure  a  further  title  to  the  strip  of 
land  occupied  by  its  tracks  by  getting  the  consent  or  by 
condemning  the  interest  of  abutting  property  owners.  Under 
the  laws  of  New  York,  property  condemned  by  railroad 
companies  is  not  acquired  in  fee,  but  for  railroad  purposes 
only.  Nevertheless,  in  a  few  condemnation  cases,  the  Coney 
Island  and  Brooklyn  Eailroad  Company  secured  orders  from 
the  court  purporting  to  give  the  company  title  "  in  fee 
simple."  Although  these  orders  covered  less  than  one- 
fourth  of  the  distance  on  Coney  Island  avenue  occupied  by 
the  company's  tracks,  the  company's  attorneys  have  for  many 
years  stoutly  maintained  that  the  company  owns  in  fee  the 
right  of  way  throughout  the  entire  length  of  the  avenue. 
On  the  strength  of  this  claim,  the  company  has  recently 
secured  from  the  board  of  estimate  and  apportionment  au- 
thority to  place  its  tracks  in  the  center  of  the  street  and 
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park  the  strip  of  land  twenty  feet  wide  occupied  by  them,  so 
as  to  give  the  company  exclusive  possession  and  permit  the 
operation  of  a  rapid  transit  line  of  surface  cars  without  in- 
terference from  other  users  of  the  street. 

Partly  as  a  result  of  its  inheritance  of  rights  from  original 
steam  railroad  charters  and  partly  as  a  result  of  the  privi- 
leges conferred  upon  street  railroads  under  the  laws  of  New 
York,  the  Brooklyn  Rapid  Transit  system  enjoys  the  right 
to  operate  freight  cars  throughout  the  borough  of  Brooklyn 
on  its  street  railway  tracks.  Indeed,  under  a  decision  of  the 
court  of  appeals  it  has  been' held  that  street  surface  railroad 
companies  incorporated  under  the  general  railroad  law  may 
operate  cars  designed  and  intended  exclusively  for  carrying 
express  matter,  freight  or  property  and  used  exclusively  for 
such  purposes.^  It  was  also  held  by  the  court  that  whatever 
right  to  transport  freight  or  property-  had  been  acquired  by 
a  company  became  a  vested  right  which  could  not  be  defeated 
or  impaired  by  legislation.  Freight  traffic  on  the  street  rail- 
ways has  been  developed  to  a  considerable  extent  in  Brooklyn. 
Although  the  right  of  a  street  railway  company,  in  the  absence 
of  a  franchise  prohibition,  to  operate  freight  cars  on  a  par 
with  passenger  cars  has  been  fully  established,  this  right  is 
somewhat  limited  in  practice  by  the  doubt  existing  as  to  the 
right  of  a  company  to  maintain  a  spur  track  from  a  main 
line  of  street  railway  across  a  sidewalk  into  private  premises 
for  exclusively  private  use.  It  is  obvious  that  the  freight 
business  of  a  street  railway  system  cannot  be  developed  to  a 
very  great  extent  unless  spur  tracks  into  private  factories, 
stores  and  yards,  can  be  maintained. 

321.  General  street  railway  law  under  constitutional  re- 
quirement of  local  consents,  1884. — On  January  1,  1875,  a 
constitutional  amendment  went  into  effect  forbidding  the 
legislature  of  the  state  of  New  York  to  pass  any  law  author- 
ising the  construction  of  street  railways  except  with  the  con- 
sent of  the  local  authorities  having  control  of  the  streets 
and  with  the  further  consent  of  the  owners  of  the  majority 
in  interest  of  the  property  abutting  upon  that  portion  of  each 
street  in  which  the  railway  was  to  be  constructed.  It  was 
provided,  however,  that  if  property  owners'  consents  could 
not  be  obtained,  application  might  be  made  to  the  general 

*Sfe  case  of  Degrauw  v.  Long  Island  Electric  Railway  Company,  163  N.  Y.,  597. 
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term  of  the  supreme  court  for  the  appointment  of  three  com- 
missioners to  take  testimony  relating  to  the  necessity  of  con- 
structing the  proposed  railway.  If  these  commissioners 
reported  in  favor  of  such  construction  and  their  report  was 
confirmed  by  the  court,  this  finding  would  be  taken  in  lieu 
of  the  consents  of  property  owners. 

For  nearly  a  decade  after  this  amendment  went  into  effect 
there  was  a  lull  in  the  granting  of  franchises  in  the  cities  of 
Few  York  State.  It.was  not  until  1884  that  a  general  act  was 
passed  authorizing  the  incorporation  of  companies  for  the 
purpose  of  building  street  surface  railways  in  cities,  towns 
and  villages.^  Under  this  act  any  number  of  persons  not  less 
than  thirteen  might  form  a  corporation  for  the  purpose  of 
constructing,  maintaining  and  operating  a  street  surface  rail- 
road for  public  use  for  the  conveyance  of  persons  and  prop- 
erty in  cars  for  compensation.  In  their  articles  of  associa- 
tion the  incorporators  were  required  to  state  the  name  of  the 
company,  the  number  of  years  it  was  to  continue,  the  names 
of  the  local  subdivisions  where  the  road  was  to  be  built  and 
the  names  of  the  streets  in  which  tracks  were  to  be  laid. 
The  articles  of  association  were  to  be  filed  in  the  office  of  the 
secretary  of  state  when  $1000  of  stock  for  every  mile  of 
proposed  railway  had  been  subscribed  and  ten  per  cent  of 
it  paid  in.  It  was  provided  that  any  company  organized 
under  this  act,  or  any  street  surface  railroad  company  already 
existing,  should  have  the  right  to  build  and  operate  a  sur- 
face street  railway  along  any  streets,  avenues,  roads  or  high- 
ways, and  along  any  private  property  acquired  for  the  pur- 
pose, on  condition  that  the  consents  required  by  the  con- 
stitution be  first  obtained.  It  was  stipulated  that  the  consent 
of  property  owners  should  be  acknowledged  in  the  same 
way  as  deeds  which  are  entitled  to  be  recorded.  The  com- 
mon council  was  designated  as  the  local  authority  for  giving 
the  consent  of  the  city,  subject  to  such  power  as  the  mayor 
possessed  to  veto  ordinances.  In  case  of  other  local  author- 
ities having  exclusive  control  of  any  particular  street  pro- 
posed to  be  used  for  a  street  railway,  the  consent  of  these 
other  authorities  was  also  required.  In  cities,  all  applications 
for  franchises  were  required  to  be  in  writing  and  all  fran- 
chises were  to  be  granted  only  after  two  weeks'  published 

>  Chapter  258,  Laws  of  New  York,  1884, 
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notice  and  upon  the  express  condition  that  the  provisions 
of  this  law  be  complied  with.  It  was  provided  that  any 
consent  given  by  the  local  authorities  should  become  void 
within  one  year  unless,  before  the  expiration  of  that  time,  the 
company  had  secured  the  consent  of  the  property  owners  or 
the  authorization  of  the  court.  The  city's  consent  to  the  use 
of  the  street  would  operate  also  as  its  consent  as  the  owner 
of  any  property  abutting  on  the  street.  Any  company  apply- 
ing to  the  court  for  authorization  to  construct  its  road  was 
required  to  serve  on  every  property  owner  who  had  not  given 
his  consent  ten  days'  advance  notice  of  such  application. 
The  local  authorities  of  any  incorporated  city  were  expressly 
authorized  to  consent  to  the  operation  of  a  railway  on  any 
street  within  their  jurisdiction  and,  at  their  option,  provide 
for  the  sale  of  the  franchise  at  public  auction.  In  cities 
with  a  population  of  350,000  or  more,  every  street  railway 
company  was  required  fo  pay  into  the  city  treasury  three  per 
cent  of  its  gross  receipts  during  the  first  five  years  after  the 
commencement  of  operation  and  five  per  cent  thereafter. 
Companies  organized  under  preceding  acts  were  required  to 
pay  these  percentages  on  their  extensions  made  under  this 
act,  and  each  mile  of  the  extensiops  was  to  be  considered  as 
earning  the  same  proportion  of  the  gross  receipts  as  the 
average  earnings  per  mile  of  the  company's  entire  system. 
It  was  stipulated  that  in  case  a  company  failed  to  comply 
with  all  the  provisions  of  this  act,  the  corporate  rights, 
privileges  and  franchises  acquired  under  it  should  be  for- 
feited in  a  suit  brought  by  the  attorney-general.  The  local 
authorities  were  authorized  to  make  reasonable  regulations 
as  to  the  rate  of  speed,  the  mode  of  use  of  the  tracks  and  the 
removal  of  ice  and  snow,  and  any  street  railway  company 
whose  agents  wilfully  or  negligently  violated  any  such 
regulation  would  be  liable  to  a  fine  of  not  to  exceed  $500. 
In  case  any  company  incorporated  under  this  act  or  seeking 
to  extend  its  road  under  this  act,  should  fail  to  commence 
construction  within  one  year  after  it  had  acquired  the  neces- 
sary consents  or  should  fail  to  complete  its  road  within  three 
years  after  such  consents  had  been  obtained,  its  rights, 
privileges  and  franchises  under  this  act  would  terminate. 
Any  street  railway  constructed  under  this  act  could  be  oper- 
ated by  horses  or  by  any  other  power  except  steam,  with  the 
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consent  of  the  local  authorities  and  the  property  owners. 
The  rate  of  fare  to  be  charged  any  passenger  for  one  con- 
tinuous ride  from  any  point  on  the  company's  road  or  on  any 
road  or  branch  operated  by  it  or  under  its  control  to  any 
other  point  on  such  road  or  branch,  or  any  connecting  branch 
within  the  limits  of  any  incorporated  city  was  not  to  exceed 
five  cents.  This  provision  was  not  to  apply,  however,  to  any 
street  railways  already  built  and  then  in  operation,  unless 
the  existing  companies  applied  for  extensions,  and  in  that 
event  the  fare  on  their  roads,  including  the  extensions,  was 
to  be  no  greater  than  the  rates  authorized  prior  to  that  time. 
There  was  an  express  prohibition  of  the  construction,  exten- 
sion or  operation  of  a  company's  road  or  tracks  in  that  por- 
tion of  any  street  in  which  another  street  surface  railway  was 
already  constructed  except  with  the  consent  of  the  company 
owning  the  other  railway.  There  was  a  provision,  however, 
to  the  effect  that  for  not  more  than  1,000  feet  a  company 
might  have  the  use  of  another  company's  tracks  whenever 
the  court,  on  application,  was  satisfied  that  such  use  was  ac- 
tually necessary  to  connect  main  portions  of  a  line  to  be 
constructed  as  an  independent  railroad,  and  that  the  public 
convenience  required  such  use.  Companies  were  authorized 
to  lease  or  transfer  their  right  to  operate  on  the  whole  or  any 
portion  of  their  tracks  to  other  companies,  but  by  a  special  ex- 
ception, this  provision  was  not  to  be  construed  as  authorizing 
any  company  in  a  city  of  over  300,000  population  to  lease  its 
rights  or  franchises  to  another  company  owning  and  oper- 
ating a  parallel  line. 

322.  Sale  of  franchises  at  auction,  1386  to  1897,  illus- 
trated.— In  1886,  two  years  after  the  passage  of  the  general 
act  just  described,  the  legislature  passed  a  general  act  requir- 
ing that  local  franchises  for  street  railways  to  be  constructed 
"for  the  transportation  of  passengers,  mails  or  freight,"  be 
sold  at  public  auction  to  the  company  agreeing  to  pay  the 
largest  percentage  of  its  gross  receipts  into  the  city  treasury 
and  to  complete  the  road  and  put  it  in  operation  upon  tlie 
designated  routes  within  three  years  from  the  date  of  sale.^ 
The  legislature,  however,  expressly  reserved  the  right  to 
regulate  and  reduce  the  rate  of  fare  on  any  such  railway. 
The  purchaser  of  a  franchise  was  required  to  keep  accurate 

*  Chapter  85,  Laws  of  New  York,  1886,  as  amended  by  Chapter  643,  i6id. 
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books  of  account  of  the  business  and  earnings  of  the  railroad 
and  these  books  were  to  be  subject  at  all  times  to  inspection 
by  the  local  authorities.  Eefusal  to  pay  the  percentages 
agreed  upon,  which  were  to  be  in  addition  to  those  required 
under  the  general  street  railway  incorporation  act,  would  sub- 
ject the  company  to  forfeiture  by  decree  of  court  after  a  hear- 
ing. In  such  a  case  the  city  would  have  the  authority  to  resell 
the  franchise.  It  was  expressly  provided  that  all  consents 
thereafter  given  by  the  local  authorities  should  cease  at  the  ex-, 
piration  of  two  years  from  their  date  and  all  consents  that 
had  already  been  given  should  cease  within  two  years  from 
the  date  of  this  act,  unless  prior  to  the  expiration  of  the  pre- 
scribed time  the  company  holding  the  consents  should  per- 
fect its  legal  right  to  construct  its  road  by  acquiring  the 
requisite  consents  of  property  owners,  or  the  approval  of  the 
court. 

By  another  act  of  the  same  year,^  it  was  provided  that 
whenever  any  street  railway  had  been  dissolved  or  its  charter 
repealed  by  an  act  of  the  legislature  the  consent  of  the  prop- 
erty owners  and  of  the  local  authorities  to  the  construction 
of  the  company's  railroad  and  the  order  of  the  court  author- 
izing such  construction  should  not  be  deemed  to  be  revoked, 
but  that  the  right  to  the  further  enjoyment  of  such  con- 
sents should  be  sold  at  public  auction  by  the  municipal 
authorities. 

The  law  requiring  the  sale  of  franchises  was  in  effect  in 
New  York  City  and  Brooklyn  until  the  consolidation  of  the 
two  cities  under  the  Greater  New  York  charter  in  1897,  but 
the  actual  working  out  of  the  policy  was  not  particularly 
happy.  As  an  illustration  of  the  workings  of  the  general 
law  just  described,  the  ease  of  the  Twenty-eighth  and 
Twenty-ninth  Streets  Eailroad  Company  may  be  cited.  This 
company  was  one  of  the  first  to  be  incorporated  under 
the  street  railway  law  of  1884.  By  resolution  of  the  common 
council  of  the  city  of  New  York  passed  over  the  mayor's 
veto,  November  30,  1886,  consent  was  given  to  the  construc- 
tion of  a  street  railway  upon  the  route  petitioned  for  by  this 
company.  Among  the  conditions  of  this  grant,  it  was  stipu- 
lated that  in  the  construction  and  equipment  of  the  road  the 
work  and  materials  used  should  be  of  the  best  quality,  and 

>  Chapter  871,  Laws  oE  New  Yoi-k,  1888, 
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side-bearing  rails  with  the  outer  edges  iiush  with  the  pave- 
ment and  with  the  inside  drop  not  exceeding  one  inch  in 
depth  should  be  used.  Cars  were  to  be  run  as  often  as  public 
convenience  should  require  and  no  freight  cars  were  to  be 
operated  on  the  road.  The  purchaser  of  the  franchise  was  to 
be  "  absolutely  and  unqualifiedly  bound "  to  keep  in  per- 
manent repair  the  portion  of  the  street  surface  between  the 
tracks,  the  rails  and  for  a  space  of  two  feet  on  either  side, 
so  long  as  the  tracks  continued  to  be  used.  It  was  also 
stipulated  that  the  purchaser  should  be  bound  to  remove 
the  snow  from  the  tracks  and  for  two  feet  on  either  side 
"  immediately  after  it  shall  have  fallen,  or  as  soon  as  possible 
thereafter,  and  not  merely  to  clear  the  tracks  and  the  space 
between  them  by  removing  the  snow  to  the  space  intervening 
between  the  tracks  and  the  curb-stone,  but  to  remove  the  snow 
entirely  from  that  portion  of  the  streets  or  avenues  made 
use  of  for  the  construction  and  operation  of  the  railroad  so 
far  as  such  snow  may  have  fallen  or  ice  may  have  formed  " 
upon  the  tracks.  All  of  the  snow  and  ice  when  removed  was 
to  be  taken  from  the  streets  and  deposited  at  the  nearest  place 
used  by  the  city  authorities  for  the  deposit  of  snow  removed 
by  themselves.  The  road  was  to  be  operated  only  by  animal 
or  horse  power,  until  the  right  to  use  some  other  motive 
power  should  be  obtained  as  required  by  the  general  street 
railway  law.  Percentages  of  gross  receipts  payable  under 
this  grant  were  to  be  "  computed  upon  a  fare  of  five  cents  as 
having  been,  received  as  part  of  the  gross  receipts  from  every 
passenger  who  should  ride  upon  any  part  of  the  route  and 
irrespective  of  the  fact  whether  such  passenger  enters  or 
leaves  the  car  at  any  point  upon  the  said  route."  It  was 
required  that  the  purchaser  of  the  franchise  file  a  written  in- 
strument under  the  cofporate  seal  of  the  company,  attested 
by  its  president  or  treasurer  and  by  virtue  of  a  resolution  of 
its  board  of  directors,  accepting  the  grant  on  the  terms  and 
conditions  set  forth.  The  company  which  had  applied  for 
the  franchise  was  the  highest  bidder  at  the  sale.  It  agreed  to 
pay  to  the  city  29.2%  of  its  gross  receipts  in  addition  to  the 
percentages  required  by  the  general  street  railway  law.  Later 
this  company  and  certain  others  which  had  bid  high  for  their 
franchises  found  themselves  unable  to  get  their  roads  into 
operation  under  the  onerous  conditions  thej  had  assumed. 
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Accordingly,  in  1893  another  act  was  passed  '  authorizing  the 
sinking  fund  commission  of  any  city  to  compromise  and  re- 
lease any  existing  liability  or  obligation  to  the  city  assumed 
under  the  law  providing  for  the  sale  of  franchises  whenever, 
in  the  opinion  of  the  commission,  such  release  or  comprpmise 
would  be  just  and  equitable  for  the  public  interest.  Accord- 
ingly, by  an  agreement  dated  September  29,  1896,  the  sinking 
fund  commission  of  New  York  reduced  the  payments  re- 
quired of  the  Twenty-eighth  and  Twenty-ninth  Streets 
Eailroad  Company  from  29.2  per  cent  to  ^  of  one  per  cent 
of  its  gross  receipts  in  addition  to  the  percentages  made  obli- 
gatory by  the  failroad  law.  In  another  case,  that  of  the 
North  and  East  Eiver  Eailway  Company,  predecessor  of  the 
Fulton  Street  Eailroad  Company,  the  franchise  was  sold  for 
thirty-five  per  cent  of  the  company's  gross  receipts,  and  there- 
after the  obligation  was  "  compromised  "  to  one-eighth  of  one 
per  cent.^  A  still  more  ludicrous  example  of  the  ineffec- 
tiveness of  the  law  requiring  the  sale  of  franchises  occurred  in 
1895  and  1896,  when  a  franchise  covering  an  extensive  sys- 
tem of  routes  in  The  Bronx  was  advertised.  Three  companies 
competed  for  this  grant.  The  bidding  was  so  keen  that  the 
amount  offered  for  the  franchise  was  run  np  to  several  thou- 
sand per  cent  of  the  gross  receipts  to  be  derived  from  its  use. 
The  city  comptroller  had  some  compunctions  of  conscience 
about  selling  a  franchise  at  so  high  a  figure,  and  so  after 
much  delay  and  some  litigation  it  was  finally  determined  to 
award  the  grant  to  the  People's  Traction  Company  of  New 
York  City,  which  had  bid  97%  of  gross  receipts  in  addition 
to  the  3%  required  by  the  railroad  law  during  the  first  five 
years  of  operation,  and  95%  in  addition  to  the  5%  required 
by  the  railroad  law  thereafter.  Obviously  this  transaction 
was  farcical.  It  is  quite  possible  that  a  short  extension  at  a 
strategic  point  in  the  systems  of  two  or  more  rival  companies 
might  be  sold  under  certain  circumstances  for  more  than  the 
entire  gross  receipts  of  the  extension,  but  such  opportunities 
are  extremely  rare.  The  obvious  purpose  of  the  People's 
Traction  Company  in  bidding  for  the  Bronx  franchise  was 

•  Chapter  434,  Laws  of  New  York,  1893,  section  98. 

^This  franchise  was  sold  at  public  auction  May  31,  18S7,  in  accordance  with  a 
resolution  of  the  board  of  aldermen  passed  over  the  mayor's  veto  December  SO, 
1886.  The  compromise  was  effected  by  an  nftreement  between  the  North  and  East 
River  Railway  Company  and  the  sinking  fund  commission  under  date  of  June  25, 
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not  primarily  to  secure  a  francliise  to  be  used  in  good  faith, 
but  rather  to  exclude  rival  interests  from  the  territory,  with 
the  possible  expectation  that  after  the  franchise  had  once 
been  secured,  the  company  holding  it  would  be  able  to  effect 
a  "  compromise  "  with  the  city  authorities  similar  to  those 
already  described. 

Most  of  the  important  street  railway  franchises  of  New 
York  City  were  granted  prior  to  the  constitutional  amendment 
of  1875.  The  few  that  were  granted  during  the  succeeding 
period  before  the  passage  of  the  Greater  New  York  charter 
were,  like  most  of  the  old  ones,  unlimited  as  to  time  and, 
therefore,  as  interpreted  by  the  New  York  courts,  perpetual. 

323.  Limited  franchises  required  and  municipal  ownership 
made  lawful  by  the  Greater  New  York  charter,  1897. — On 
May  4,  1897,  a  new  franchise  policy  went  into  effect  in  all 
that  territory  now  included  in  the  city  of  New  York.  On 
that  date  the  Greater  New  York  charter  was  passed,  with 
its  express  mandate  that  no  franchise  for  the  use  of  the 
streets  should  be  granted  for  a  longer  period  than  twenty-five 
years,  except  that  the  local  authorities  in  granting  a  franchise 
might  bind  themselves  to  a  renewal  or  renewals  of  it  aggre- 
gating not  more  than  twenty-five  years  additional,  any  such 
renewals  to  be  on  the  basis  of  a  fair  revaluation  of  the  grant. 
In  other  words,  in  the  great  metropolitan  center,  where  up 
to  that  time  practically  all  street  railway  franchise  grants 
had  been  perpetual,  the  state  reversed  this  policy  and  en- 
acted that  fifty  years  with  a  revaluation  at  the  middle  of 
the  period  should  be  the  maximum  life  of  any  future  fran- 
chise granted.  The  franchise  provisions  of  the  charter  have 
remained  substantially  the  same  since  they  were  first  enacted 
in  1897,  except  that  the  franchise  granting  power  has  been 
transferred  from  the  municipal  assembly  to  the  board  of 
aldermen,  and  finally  from  the  board  of  aldermen  to  the 
board  of  estimate  and  apportionment.  Under  the  charter 
every  grant  may  provide  that  at  its  termination  the  plant  of 
the  grantee  with  its  appurtenances  will  become  the  property 
of  the  city  without  further  compensation,  or  that  the  proper- 
ty may  be  acquired  by  the  city  on  paying  a  fair  valuation  ex- 
cluding any  value  derived  from  the  franchise.  It  is  provided 
that  whether  the  property  reverts  to  the  city  without  money 
payment  or  is  bought  and  paid  for,  the  city  may  operate  it 
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on  its  own  account  or  lease  it  out  for  limited  periods. 
Every  franchise  must  make  adequate  provision  by  way  of  for- 
feiture or  otherwise  to  secure  efficiency  of  public  service  at 
reasonable  rates  and  the  maintenance  of  the  property  in  good 
coildition  throughout  the  full  term  of  the  grant.  Every 
franchise  must  also  specify  the  mode  of  determining  the 
valuations  for  which  it  makes  provision.  The  charter  also 
requires  that  no  franchise  may  be  granted  until  after  the 
board  of  estimate  and  apportionment  has  made  an  inquiry  as 
to  its  money  value  and  as  to  the  adequacy  of  the  compensation 
proposed  to  be  paid  for  it. 

324.  Special  franchise  tax  law  and  percentage  payments 
in  New  York  City. — The  franchise  tax  law  enacted  by  the 
New  York  legislature  in  1899  provides  that  any  percentages 
of  gross  earnings  or  any  other  income  or  license  fee  to  any 
amount  in  the  nature  of  a  tax  paid  to  a  city  for  the  use  of 
a  special  franchise,  may  be  deducted  from  the  franchise  taxes 
collected  under  this  law.  The  city  of  New  York  has  not 
taken  kindly  to  this  legislative  policy  and,  taking  advantage 
of  the  requirement  of  the  charter  that  every  franchise  should 
be  cast  in  the  form  of  a  contract,  it  has  inserted  in  almost 
all  recent  grants  as  one  of  the  terms  and  conditions  which 
the  grantee  is  bound  to  accept,  a  provision  that  the  payment 
exacted  under  the  franchise  agreement  shall  not  be  considered 
in  any  manner  as  a  tax  and  shall  not  be  deducted  from  the 
franchise  taxes  levied  by  the  state  for  the  city's  benefit.  The 
history  of  this  particular  policy  is  full  of  interest.  Prior 
to  1884  most  of  the  franchises  in  New  York  City  had  been 
granted  in  perpetuity  and  without  compensation.  The  horse 
railroads  of  New  York  City  were  at  one  time  scandalously 
profitable.  Consequently  when  a  general  street  railway  law 
was  enacted  in  1884,  as  we  have  already  seen,  the  legislature 
required  that  in  all  eases  companies  organized  under  it  should 
pay  certain  percentages  of  their  gross  earnings  into  the  city 
treasury.  This  law  did  not  affect  street  railways  already  con- 
structed. The  result  was  that  most  of  the  important  streets 
in  the  heart  of  the  city  continued  ■  to  be  occupied  without 
charge  except  for  car  license  fees,  while  suburban  lines  de- 
veloped by  new  companies  were  compelled  to  pay  a  consider- 
able tax.  In  case  an  old  company  made  an  extension,  it  was 
required  to  pay  a   tax   on  the  earnings  of  the   extension 
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reckoned  on  the  theory  that  a  mile  of  track  in  the  outlying 
sections  earned  as  much  as  a  mile  of  track  in  the  congested 
districts.  The  gross  receipts  tax  as  imposed  by  the,  law  of 
1884  inflicted  a  penally,  tlierefore,  upon  the  extension  of  old 
street  railway  lines  or  the  construction  of  new  ones.  If  a 
company  thought  it  desirable  to  push  its  lines  out  further 
into  the  suburbs,  it  was  tempted  to  do  it  indirectly  by  means 
of  a  dummy  corporation  whose  gross  receipts  tax  would  be 
based  upon  the  earningj  of  the  extension  itself,  rather  than 
upon  the  average  earnings  of  an  equal  mileage  of  the  com- 
pany's entire  system.  The  effect  of  the  law  was  to  discourage 
the  extension  of  transit  facilities  and  particularly  to  dis- 
courage the  extension  of  existing  lines.  When  the  legis- 
lature enacted  the  special  franchise  tax  law  it  levied  a  uni- 
form tax  upon  all  companies,  old  and  new,  which  was  heavier 
than  the  heaviest  any  of  them  had  been  required  to  pay  under 
the  gross  receipts  tax  law.  Accordingly,  it  permitted  those 
companies  which  were  liable  to  the  gross  earnings  tax  to 
subtract  it  from  the  sum  of  the  special  franchise  taxes  due, 
and  by  this  means  the  discrimination  in  taxation  in  favor  of 
the  old,  rich  lines  and  against  the  new,  undeveloped  and, 
therefore,  less  profitable  lines,  was  removed.  At  this  point, 
however,  the  city  stepped  in  and  said  it  would  not  permit  the 
equalization  of  the  tax  burdens,  but  would  insist  that  all  ap- 
plicants for  street  railway  grants  should  sign  away  their 
rights  under  the  law  and  accept  a  disadvantageous  position 
as  compared  with  the  companies  which  had  preceded  them. 
It  is  undoubtedly  true  that  if  one  valuable  franchise  has 
been  given  away,  this  does  not  excuse  the  continuance  of  the 
policy,  and  no  doubt  the  city  has  based  its  later  action  upon 
the  theory  that  a  street  railway  company  cannot  be' compelled 
to  pay  too  much  into  the  public  treasury. 

325.  The  standard  form  of  franchises  now  in  use  adapted 
to  a  particular  case— The  South  Shore  Traction  grant.— 
Only  a  few  important  street  railway  franchises  have  been 
granted  by  New  York  City  since  the  date  of  consolidation. 
The  city  has,  however,  worked  out  a  standard  form  of  fran- 
chise which  is  applied  with  a  reasonable  degree  of  consistency 
to  all  grants  now  made.  This  standard  form  is  based 
primarily  upon  the  requirements  of  the  charter.  To  illus- 
trate the  city's  street  railway  policy,  we  may  take  the  case 
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of  the  franchise  to  the  South  Shore  Traction  Company,  the 
provisions  of  whicli  were  disapproved  by  the  public  service 
commission  for  the  first  district.^  This  grant  was  for  a 
line  of  street  railway  extending  from  the  Manhattan  end  of 
the  Queensboro  bridge  straight  through  the  heart  of  the  great 
borough  of  Queens  to  the  eastern  city  line,  a  distance  of  about 
fourteen  miles.  Owing  to  the  character  of  the  street  layout 
in  Queens  and  the  location  of  the  Sunnyside  railroad  yard 
at  the  Queens  terminal  of  the  bridge,  the  route  granted  to 
this  company  was  substantially  the  only  available  route  for 
street  railways  leading  from  the  territory  traversed  in  the  bor- 
ough of  Queens  to  the  bridge:  Population  along  the  line  of 
this  route  is  still  very  meagre.  The  city,  therefore,  thought 
best  to  give  this  franchise  for  the  maximum  period  allowed 
by  the  charter,— twenty-five  years,  with  the  right  of  renewal 
for  twenty-five  years  more.  For  this  grant  the  company 
was  to  pay  $20,000  in  cash  and  certain  minimum  annual 
sums  aggregating  during  the  twenty-five  year  period  a 
total  of  $267,000.  These  minimum  payments  were  esti- 
mated on  the  basis,  of  three  per  cent  of  the  company's  gross 
receipts  for  the  first  five  years,  five  per  cent  for  the  next  ten 
years  and  six  per  cent  for  the  last  ten  years  of  the  period, 
but  in  case  the  minimum  payments  required  were  less  than 
the  sums  accruing  under  these  percentages,  then  the  company 
was  to  pay  on  the  percentage  basis.  The  company  was  also 
required  to  pay  a  toll  of  five  cents  per  round  trip  for  every 
ear  crossing  the  Queensboro  bridge,  upon  which  the  tracks 
were  laid  by  the  city ;  four  per  cent  on  the  cost  of  the  terminal 
facilities  furnished  by  the  city  at  either  end  of  the  bridge, 
and  a  graduated  rental  amounting  in  the  aggregate  to 
$63,500  for  the  use  of  the  viaduct  over  the  Sunnyside  yard 
at  the  bridge  approach.  The  company  was  also  required  to 
contract  away  its  right  under  the  franchise  tax  law  to  sub- 
tract these  payments  made  to  the  city  from  the  amount  of 
its  franchise  taxes.  The  revaluation  of  the  franchise  at  the 
expiration  of  the  first  twenty-five-year  period,   in  case  the 

>  This  franchise  was  grantml  by  resoluf ion  of  the  board  of  estimate  and  aDDor- 
tionment  approved  May  SO,  1909,  and  accepted  by  the  oompanv  on  the  same  datr 
The  notion  of  the  public  service  commission  in  refusing  tS  grant  a  cerMfleate  of 
permission  and  approval  for  the  exercise  of  this  franchise  was  taken  to  the  com?' 

26  iqo™796  N  ■Y^212'^''r:f' rhi,"'^.*"-"-""";.'  °'  "PP™""  "'"^  handed  dl.wnOMobe? 
^B,  1909, 196  7S.  Y.,  818.  In  this  decision  the  court  d  d  not  pass  upon  the  meriiVnf 
the  franchise,  but  overruled  the  commission  on  questions  5f  Jurisd"ctiin. 
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company  decided  to  exercise  its  option  for  a  renewal,  was  to 
be  tixed  either  by  agreement  or,  in  case  the  parties  should  not 
have  reached  an  agreement  at  least  one  year  prior  to  the  ex- 
piration of  the  original  period,  then  by  appraisal.  The  rate  so 
fixed  was  to  be  reasonable  and  not  less  than  the  rate  in  force 
during  the  last  year  of  the  original  period.  The  appraisers 
were  to  be  selected,  one  by  the  board  of  estimate,  one  by  the 
company  and  the  third  by  the  two  so  chosen.  No  provision 
was  made  for  the  appointment  of  the  third  in  case  of  a  dead- 
lock between  the  two  first  appointed.  The  appraisers  were  to 
have  access  to  the  company's  books  and  the  right  to  examine 
the  company's  officers  under  oath.  The  expense  of  the  ap- 
praisal was  to  be  borne  jointly  by  the  city  and  the  com- 
pany. 

It  was  provided  that  at  the  termination  of  the  original 
contract  or  at  the  end  of  the  renewal  term  or  upon  the  ter- 
mination of  the  franchise  for  any  other  cause  or  upon  the  dis- 
solution of  the  company,  the  tracks  and  equipment,  con- 
structed pursuant  to  this  franchise  within  the  lines  of  the 
streets  and  avenues  should  revert  to  the  city  without  cost, 
to  be  used  or  disposed  of  by  the  city  as  it  pleased.  If,  how- 
ever, the  city  should  not  desire  to  take  over  the  property,  it 
was  to  be  optional  with  the  board  of  estimate  by  a  resolution 
to  compel  the  company  on  thirty  days'  notice  to  remove  its 
tracks  and  equipment  from  the  streets  and  restore  the  latter 
to  their  original  condition.  It  will  be  noted  that  this  fran- 
chise, following  the  general  policy  already  adopted  by  the 
city,  made  provision  for  the  reversion  of  the  street  railway 
tracks  and  street  equipment"  to  the  city  without  cost, 
but  on  the  other  hand  made  no  provision  for  the  city's 
acquiring  either  by  reversion  or  by  purchase  the  rolling 
stock,  power  houses  or  other  portions  of  the  company's 
operating  plant  not  included  among  the  fixtures  in  the 
streets. 

The  city  also  included  in  the  franchise  a  clause  requiring 
the  company  to  permit  the  joint  use  of  its  tracks  to  other 
companies  properly  authorized.  It  was  in  connection  with 
this  provision  that  the  chief  controversy  arose  between  the 
public  service  commission  and  the  local  authorities.  The 
franchise  provided  that  any  company  desiring  to  use  the 
tracks  of  the  grantee  should  make  compensation  by  means 
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of  an  initial  payment  and  an  annual  payment,  which  were 
described  as  follows: 

"  (a)  An  initial  payment  to  be  mntually  agreed  upon  by  said  corpora- 
tion or  individual  and  the  Company,  and  in  case  of  failure  on  the  part 
of  such  individual  or  corporation  and  the  Company  to  agree  upon  the 
amount  of  such  initial  payment,  such  amount  shall  be  determined  by 
three  disinterested  freeholders  selected  in  the  following  manner  :  One 
disinterested  freeholder  shall  be  chosen  by  the  company,  one  disinter- 
ested freeholder  shall  be  chosen  by  the  individual  or  corporation  ;  these 
two  shall  choose  a  third  disinterested  freeholder,  and  the  three  so  chosen 
BhuU  act  as  appraisers  and  shall  determine  the  amount  of  such  payment. 
Such  appraisers,  in  fixing  such  amount,  shall  consider  compensation  to 
the  Company  for:  First,  the  sinking  fund  which  may  have  been  or 
should  have  been  set  aside  for  the  retirement  of  the  total  investment 
represented  by  such  property  of  the  Company  as  is  used  by  said  indi- 
vidual or  corporation,  from  the  date  of  the  granting  of  this  franchise  to 
the  date  upon  which  said  individual  or  corporation  begins  the  use  of 
such  property  of  the  Company;  second,  the  moneys  expended  by  the 
Company  in  its  organization  and  promotion ;  third,  the  increased  value 
of  the  territory  as  a  district  suitable  for  railway  operation,  which  in- 
crease may  have  resulted  from  the  operation  of  the  Company ;  fourth, 
the  loss  of  business  to  the  Company  which  may  result  from  direct 
competition  on  its  own  lines;  fifth,  any  other  purpose  or  purposes 
which  the  appraisers  may  deem  as  justly  due  to  said  Company  by  such 
individual  or  corporation  for  the  use  of  such  property.  The  compen- 
sation and  expenses  of  the  said  appraisers  shall  be  borne  by  such  indi- 
vidual or  corporation. 

"  (b)  An  annual  payment  which  shall  equal  the  legal  interest  on  such 
proportion  of  the  actual  cost  of  the  construction  of  such  railway  and 
structures,  and  additions  and  betterments  thereto,  as  ihe  number  of 
cars  operated  by  such  individuals  or  corporations  shall  bear  to  the 
number  of  cars  operated  by  the  companies  then  using  the  same  ;  and 
also  such  proportion  of  the  cost  of  keeping  the  tracks  and  electrical 
equipment  in  repair,  and  the  cost  of  additions  and  betterments  thereto, 
such  propartion  of  laying  and  repairing  of  pavement  and  removal  of 
snow  and  ice  and  all  other  duties  imposed  upon  the  Company  by  the 
terms  of  this  contract  in  connection  with  the  maintenance  or  the  oper- 
ation of  siiid  railway  so  used,  as  the  number  of  cars  operated  by  such 
individual  or  corporation  shall  bear  to  the  number  of  cars  operated  by 
the  companies  then  using  the  sS,me,  together  with  the  actual  cost  of 
the  power  necessary  for  the  operation  of  the  cars  thereon  of  such  indi- 
vidual or  corporation.  Provided,  however,  that  if,  in  the  opinion  of 
the  Company,  the  legal  rate  of  interest  upon  the  cost  of  such  railway 
shall  be  an  insufficient  sum  to  be  paid  for  the  use  of  such  tracks,  it  may 
appeal  to  the  Board,  and  the  Board  may  fix  a  percentage  upon  the  cost 
to  be  paid  to  the  Company,  at  a  sum  in  excess  of  the  legal  rate  of  in- 
terest, if,  in  its  opinion,  such  action  is  justified." 

So  far  as  the  writer  is  aware,  this  scheme  of  payment  for 
the  right  to  the  joint  use  of  tracks  was  without  precedent, 
either  in  New  York  or  elsewhere.    A  careful  perusal  of  the 
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language  of  the  section  seems  to  make  it  clear  that  the  fran- 
chise was  granted  as  a  fifty-year  monopoly,  with  the  provision 
that  other  companies  might  share  in  the  benefits  of  it  if  they 
were  willing  and  able  to  compensate  the  original  grantee  on 
the  basis  of  monopoly.  There  was  no  complementary  pro- 
vision, however,  requiring  the  grantee  to  make  extensions 
when  reasonably  demanded  by  the  public  interest.  Indeed, 
the  theory  of  monopoly  service  with  the  right  to  compel  a 
public  service  corporation  to  extend  its  lines  to  meet  a  rea- 
sonable demand  is  substantially  foreign  to  the  New  York 
law. 

In  some  respects  the  South  Shore  Traction  Company's 
franchise  was  very  stringent.  It  provided  that  at  any  time 
after  ten  years  the  city  might  on  twelve  months'  notice  com- 
pel the  company  to  change  from  the  overhead  trolley  system 
to  the  underground  electric  system  on  the  portion  of  its  line 
from  the  Queensboro  Bridge  to  Jamaica.  The  company  was 
required  to  commence  the  construction  of  its  railway  within 
six  months  after  securing  the  required  property  owners'  con- 
sents, or  after  the  date  of  getting  the  authorization  of  the  ap- 
pellate division  of  the  supreme  court  in  lieu  of  such  con- 
sents. The  road  was  to  be  completed  and  placed  in  full  opera- 
tion within  two  years  from  the  same  date,  or  the  franchise 
would  become  void  and  the  company's  money  payments  to 
the  city  including  the  $20,000  cash  down  and  a  $20,000 
penalty  fund  would  be  forfeited.  Moreover  an  additional  de- 
posit of  $30,000  was  required  to  guarantee  that  the  road 
should  be  built  as  far  as  Jamaica  within  eighteen  months 
from  the  date  of  final  authorization.  The  route  described  in 
the  company's  franchise  included  several  street  crossings  over 
the  Long  Island  Railroad  at  grade.  It  was  stipulated,  how- 
ever, that  the  grantee  should  not  use  these  crossings  but 
should  construct  its  road  either  above  or  below  the  grade. 
The  company  was  to  have  the  right  to  erect  temporary 
crossings  and  approaches  either  on  private  property  or  within 
the  lines  of  the  streets  as  might  be  determined  by  the  city 
authorities,  such  temporary  crossings  to  be  used  until  per- 
manent crossings  above  or  below  grade  had  been  constructed 
for  street  traffic.  In  ease  the  city  should  at  any  time  change 
the  grade  of  any  street  through  which  the  company's  line 
passed,  the  company  was  to  make  its  tracks  conform  to  the 
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new  grade  at  its  own  expense.  In  case  the  president  of  the 
borough  of  Queens  should  be  of  the  opinion  that  the  existing 
roadway  of  the  streets  along  the  company's  route  was  of  in-' 
sufficient  width  to  accommodate  both  railway  and  other 
vehicular  traffic,  the  company  was  bound  to  widen  the  road- 
way, but  not  to  a  greater  width  than  the  total  width  of  the 
street,  at  is  own  expense.  The  company  was  required  to  pave 
and  keep  in  permanent  repair  the  portion  of  the  street  sur- 
face between  its  tracks,  the  rails  of  its  tracks,  and  for  a 
distance  of  two  feet  on  either  side.  The  city  reserved  the 
right  to  change  the  material  or  the  character  of  the  paving 
on  any  street,  and  in  such  a  contingency  the  company  was  to 
replace  the  pavement  in  and  about  its  tracks  as  directed  by 
the  city  authorities,  without  cost  to  the  city.  Another 
provision  of  the  franchise  required  the  company  to  water 
the  entire  width  of  the  roadway,  up  to  sixty  feet,  of  all 
streets  and  avenues  used  by  the  company's  line,  three  times  a 
day  whenever  the  temperature  was  above  35  degrees  Fahren- 
heit; but  the  city  agreed  to  furnish  the  water  for  this  sprink- 
ling, free.  There  was  a  clause,  however,  authorizing  the  com- 
pany with  the  approval  of  the  proper  city  officials  to  oil  the 
portion  of  the  street  which  it  was  required  to  keep  in  repair. 
If  the  company  did  the  oiling  twice  each  summer  sea- 
son, in  such  a  way  as  to  prevent  the  rising  of  dust,  it  was  to 
be  relieved  from  the  sprinkling  requirement.  The  com- 
pany was  specifically  required  also  to  keep  the  space  in  and 
about  its  tracks  free  and  clear  from  ice  and  snow,  unless  at 
the  option  of  the  borough  president  it  entered  into  a  contract 
with  the  city  to  clean  an  equivalent  amount  of  street  surface 
from  house  line  to  house  line.  If  at  any  time  the  company's 
railway  interfered  with  the  construction  of  public  works  by 
the  city  directly  or  by  a  contractor  for  the  city,  the  company 
was  required  at  its  own  expense  to  protect  or  remove  its 
tracks  or  appurtenances  until  the  improvement  was  com- 
pleted. 

The  portion  of  the  grant  authorizing  the  company  to  oper- 
ate over  the  Queensboro  Bridge  was  given  for  a  period  of 
ten  years,  but  it  was  provided  that  this  privilege  "may  con- 
tinue for  a  further  term  not  exceeding  in  any  case  fifteen 
years,  which  further  term  may  be  terminated  at  the  option 
of  the  board  (of  estimate  and  apportionment)  at  any  time 
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during  said  fifteen  years  upon  six  months'  notice  by  the 
board  to  the  company."  The  tracks  to  be  used  were  to  be 
assigned  by  the  commissioner  of  bridges,  who  was  to  have  the 
right  to  grant  to  any  other  individual  or  company  a  similar 
privilege  to  use  the  same  or  other  tracl?s  upon  the  s9me  or 
other  conditions.  While  the  city  agreed  to  install  the 
tracks  and  all  electrical  equipment  on  the  bridge  at  its  own 
expense,  the  company  agreed  to  maintain  the  tracks  and 
equipment  in  good  repair,  subject  to  the  approval  of  the 
bridge  commissioner.  The  type  of  car  to  be  used  on  the 
bridge  was  also  subject  to  the  commissioner's  approval,  and 
that  official  was  authorized  to  adopt  rules  in  regard  to  the 
number  of  cars  to  be  operated  on  the  bridge,  the  rate  of  speed 
to  be  permitted,  the  headway  to  be  observed,  the  type  and 
weight  of  cars  to  be  used,  the  switching  of  cars,  the  use  of 
platforms  and  the  control  of  the  electric  current. 

Among  the  provisions  of  the  South  Shore  Traction  Com- 
pany franchise  still  to  be  mentioned  was  a  clause  to  the  effect 
that  the  annual  charges  or  payment  stipulated  in  the  grant 
should  continue  throughout  the  whole  term  of  the  grant  not- 
withstanding any  clause  in  any  statute  or  in  the  charter  of 
any  other  company  providing  for  franchise  payments  at  a 
different  rate,  and  that  no  assignment,  lease  or  sub-lease  of 
this  franchise  or  of  any  portion  of  it  should  be  valid  for  any 
purpose  unless  such  assignment  or  lease  contained  a  covenant 
that  the  assignee  or  lessee  would  exercise  it  subject  to  all  the 
conditions  of  this  franchise  contract.  It  was  further  stipu- 
lated that  "the  rights  and  privileges  hereby  granted  shall  not 
be  assigned,  either  in  whole  or  in  part,  or  leased  or  sublet  in 
any  manner,  nor  shall  the  tij:le  thereto,  or  right,  interest  or 
property  therein,  pass  to  or  vest  in  any  other  person  or  cor- 
poration whatsoever,  either  by  the  act  of  the  company,  or  by 
operation  of  law,  whether  under  the  provisions  of  the  sta- 
tutes relating  to  the  consolidation  or  merger  of  corporations 
or  otherwise,  without  the  consent  of  the  city,  acting  by  the 
board,  evidenced  by  an  instrument  under  seal^  anything  herein 
contained  to  the  contrary  thereof  in  anywise  notwithstanding, 
and  the  granting,  giving  or  waiving  of  any  one  or  more  of 
such  consents  shall  not  render  unnecessary  any  subsequent 
consent  or  consents."  Moreover,  the  city  reserved  the  right 
to  require  the  company  to  improve  or  increase  its  railway 
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equipment,  including  rolling  stock,  whenever  the  board  of 
estimate  and  apportionment  thought  necessary.  The  com- 
pany's general  rate  of  fare  was  limited  to  five  cents,  the  maxi- 
mum permitted  under  the  railroad  law  within  the  corporate 
limits  t)f  a  city,  but  on  the  local  bridge  service  the  fare  was 
not  to  exceed  three  cents,  or  two  tickets  for  five  cents.  Police- 
men and  firemen  in  full  uniform  were  to  be  carried  free.  No 
freight  cars  were  to  be  operated  on  the  road,  and  the  rates 
charged  by  the  company  for  carrying  express  matter  were  to 
be  subject  to  regulation  by  the  board  of  estimate  and  appor- 
tionment. Cars  were  to  be  well  lighted,  equipped  with  proper 
fenders  and  wheel  guards  and  heated  during  cold  weather. 
The  company  was  to  submit  an  annual  statement  to  the  board 
of  estimate  and  apportionment  detailing  its  financial  transac- 
tions for  the  year.  Its  books  showing  gross  earnings  were  to  be 
subject  to  inspection  by  the  comptroller  for  verification  of 
the  company's  statements. 

Elaborate  provisions  were  inserted  in  this  contract,  as  in 
other  recent  franchise  contracts  granted  by  the  city  of  New 
York,  providing  a  system  of  penalties  for  failure  to  give 
efficient  service  at  the  rates  fixed  in  the  ordinance  or  for  fail- 
ure to  maintain  the  company's  structures  and  equipment  in 
good  condition  throughout  the  term  of  the  grant.  The  sum 
of  $250  a  day  was  stipulated  as  fixed  or  liquidated  damages 
for  every  default  of  the  company  in  any  of  these  particulars, 
in  case  such  default  should  remain  unremedied  for  an  unrea- 
sonable time  after  notice  from  the  board  of  estimate  and 
apportionment.  The  company  was  required  to  deposit  with 
the  comptroller  a  fund  of  $20,000  in  money  or  approved  se- 
curities upon  which  the  city  could  draw  for  penalties  inflicted 
upon  the  company,  or  for  any  necessary  expenses  in  perform- 
ing work  neglected  by  the  company.  The  penalty  for  failure 
to  observe  the  provisions  of  the  franchise  relating  to  headway, 
the  heating  and  lighting  of  cars,  fenders,  wheel  guards  and 
the  watering  of  pavements,  was  fixed  at  the  sum  of  $50  a 
day  for  each  day  of  violation,  plus  the  further  sum  of  $10 
a  day  for  each  car  not  properly  heated,  lighted  or  fendered  in 
case  the  complaint  related  to  these  matters.  The  procedure 
to  be  followed  for  the  imposition  and  collection  of  penalties 
was  set  forth  in  detail.  Wlien  complaint  was  made  the  board 
of  estimate  and  apportionment  was  to  give  the  company 
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notice  to  appear  on  a  certain  day,  not  less  than  ten  days  after 
the  serving  of  the  notice,  to  show  cause  why  it  should  not  be 
penalized  in  accordance  with  the  provisions  of  the  franchise. 
If  the  company  failed  to  appear,  or  after  a  hearing  was 
judged  in  default  by  the  court,  then  the  prescribed  penalty 
was  to  be  imposed  forthwith,  or  in  cases  not  covered  by  the 
specific  penalties  set  forth  in  the  franchise  the  board  was  to 
fix  the  amount  and,  without  legal  procedure,  direct  the  city 
comptroller  to  withdraw  the  amount  of  the  penalty  from  the 
security  fund  deposited  with  him.  Whenever  any  drafts  had 
been  made  upon  this  fund,  the  company  was  required  upon 
ten  days'  notice  to  restore  it  to  the  original  amount  of 
$30,000,  or  in  default  of  doing  so,  to  be  subject  to  the  an- 
nullment  of  the  franchise  at  the  option  of  the  board  of  esti- 
mate and  apportionment. 

The  two  principal  points  upon  which  this  franchise  was 
condemned  by  the  public  service  commission  were,  first, 
the  excessive  payments  required  for  the  privilege  of  building 
a  street  railway  through  a  great  undeveloped  district  that 
would  thereby  be  brought  within  reach  of  the  congested  areas 
of  Manhattan,  and,  second,  the  fact  that  this  route  which 
would,  after  the  development  of  the  territory,  be  a  great 
thoroughfare  for  traffic  was  handed  over  for  the  period  of 
fifty  years  as  a  practical  monopoly  without  any  provision  for 
compelling  the  company  to  extend  its  lines  and  render  the 
service  which  in  every  case  should  be  the  price  of  monopoly. 
In  the  closing  days  of  the  McClellan  administration,  after 
the  company  had  secured  the  confirmation  of  its  rights  by 
the  courts,  the  city  took  pity  on  it  and  agreed  to  a  modification 
of  its  franchise  by  which  the  original  cash  payment  re- 
quired was  reduced  from  $20,000  to  $1,000,  and  the  annual 
minimum  payments  on  account  of  percentages  of  gross  re- 
ceipts for  the  first  period  of  twenty-five  years  were  reduced 
from  an  aggregate  of  $267,000  to  an  aggregate  of  $157,500. 
Moreover,  the  clause  in  the  contract  binding  the  company 
not  to  subtract  this  payment  from  its  franchise  taxes,  was 
stricken  out  by  mistake,  and  when  it  was  too  late  to  read- 
vertise  the  modification  and  still  put  it  through  before  the 
new  board  of  estimate  and  apportionment  took  charge  of 
affairs,  the  matter  was  fixed  up  by  the  company's  making  a 
separate  stipulation  to  the  effect  that  it  would  not  take  advan- 
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tage  of  the  change  in  this  clause.  Whether  or  not  this  sup- 
plementary stipulation  is  of  any  validity,  is  a  question  that, 
like  many  other  doubtful  franchise  questions,  cannot  be 
tested  until  long  after  the  time  has  passed  for  mending  it. 
The  whole  matter  of  the  hasty  modification  of  the  South 
Shore  Traction  Company's  franchise  is  now  in  litigation  and 
it  is  quite  possible  that  the  action  of  the  board  of  estimate 
and  apportionment  may  be  declared  void  on  account  of  in- 
formalities of  procedure  required  by  the  exigencies  of  speed. 
336.  General  suggestions  as  to  New  York  City's  present 
street  railway  franchise  policy.  — While  the  South  Shore  Trac- 
tion Company's  franchise  is  peculiar  in  one  or  two  particulars, 
it  conforms  in  the  main  with  the  standard  form  of  franchises 
now  in  use  by  the  city  of  New  York  in  connection  with  all 
new  grants.  The  idea  back  of  this  standard  form  is  that  the 
city  should  receive  as  large  compensation  for  its  franchises 
as  it  can  exact  from  the  companies.  There  is  a  further  idea 
of  keeping  the  company's  operations  in  the  streets  strictly 
under  municipal  control.  There  is  scarcely  a  glimmer,  how- 
ever, of  civic  intelligence  on  the  most  fundamental  of  all 
franchise  questions,  namely,  the  creation  of  a  monopoly  under 
either  municipal  or  private  operation,  but  in  any  case  sub- 
ject to  the  obligations  of  monopoly  to  render  a  unified  service 
adapted  from  time  to  time  to  the  needs  of  the  community. 
New  York's  present  franchise  policy  was  undertaken  at  a 
time  when  the  streets  in  the  built-up  portion  of  the  city  had 
already  been  preempted  by  companies  with  perpetual  fran- 
chises. There  appeared  to  be  only  the  fag-ends  left  for  the 
city  to  dispose  of,  and  consequently  the  policy  of  getting  as 
much  as  possible  out  of  each  little  piece  was  adopted.  The 
clause  in  the  standard  form  of  franchises  stipulating  that 
tracks  and  other  street  fixtures  shall  revert  to  the  city  with- 
out cost,  if  it  wants  them,  at  the  end  of  the  franchise  period 
or  its  renewal,  is,  perhaps,  a  short  step  in  the  direction  of 
securing  ultimate  control  of  the  general  street  railway  situa- 
tion by  the  city.  It  is  a  step  in  the  dark,  however,  for  the  ex- 
perience of  the  world  has  demonstrated  that  it  is  next  to 
impossible  to  compel  a  company  occupying  the  streets  to 
maintain  its  fixtures  in  good  condition  to  the  last  day  of  the 
franchise  period,  when  at  that  time  they  are  to  be  handed  over 
to  the  city  free,  unless  definite  provision  is  made  for  the 
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amortization  of  the  company's  investment  and  definite  con- 
trol of  the  disposition  of  the  company's  gross  earnings  is  as- 
sumed by  the  city.  The  failure  of  New  York  City's  franchise 
grants  to  reserve  to  the  city  the  right  to  purchase  other  por- 
tions of  the  street  railway  plant,  leaves  the  city  in  a  weak  condi- 
tion for  undertaking  municipal  ownership  or  transferring  the 
tracks  to  another  company  for  operation.  The  fact  is  that 
on  January  1,  1910,  there  were  at  least  twenty-five  different 
companies  operating  street  surface  railways  in  the  city  of 
New  York,  and  the  present  tendency  is  for  the  number  to 
increase  rather  than  to  diminish.  The  railroad  law  of  the 
state,  while  honeycombed  with  special  provisions  inserted  by 
subservient  legislatures  upon  the  request  of  traction  interests, 
contains  no  recognition  of  the  theory  that  street  railway 
operation  in  a  city  is  a  natural  monopoly,  and  the  local  au- 
thorities of  the  city  of  New  York  have  taken  no  effective  steps 
either  to  change  the  railroad  law  in  this  particular  or  to  over- 
come the  obstacles  it  presents.  New  York  is  still  jealous  of 
monopoly,  perhaps  from  the  fear  justified  by  experience,  that 
the  city  government  is  not  likely  to  be  sufficiently  powerful 
and  disinterested  to  compel  a  great  monopoly  to  respect  the 
public  rights  and  render  efficient  service  at  reasonable  rates. 
Sooner  or  later,  a  complete  readjustment  of  the  New  York 
point  of  view  in  regard  to  street  railway  franchises  is  in- 
evitable. By  some  means  or  other,  the  perpetual  grants  will 
have  to  be  abrogated,  the  number  of  operating  companies  re- 
duced and  the  systems  unified  at  least  to  the  extent  of  bring- 
ing the  street  railway  lines  of  each  borough  under  common 
control.  The  Metropolitan  Street  Eailway  Company  main- 
tained a  substantial  monopoly  in  Manhattan  for  several 
years,  but  this  gigantic  fabric  of  stock-jobbing  and  exploita- 
tion, constructed  on  the  false  theory  that  the  value  of  a 
perpetual  franchise  in  the  streets  of  Manhattan  is  sufficient 
-  to  support  unlin\ited  capitalization,  necessarily  came  to  ruin. 
On  account  of  the  existence  of  the  old  perpetual  franchises, 
the  city's  position  in  any  negotiations  for  a  general  settle- 
ment is  much  weaker  than  was  the  case  in  either  Chicago  or 
Cleveland,  with  the  exception  that  municipal  ownership  and 
operation  are  legally  possible  in  New  York  under  existing 
laws.  Moreover,  the  carelessness  of  many  of  the  companies 
in  the  days  when  they  "  owned "  the  town,  the  legislature 
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and  the  courts  is  believed  to  have  left  weak  spots  in  their 
franchise  claims,  so  that  a  bold,  vigorous  and  persistent  policy 
of  strict  construction  on  the  part  of  the  city  might  bring  the 
companies  to  their  knees  and  compel  them  to  accept  new 
indeterminate  or  limited  franchises,  subject  to  the  right  of 
the  city  to  take  over  the  properties  at  some  future  time  at 
actual  value.  While  New  York  City  already  has  an  enormous 
debt,  a  recent  amendment  of  the  state  constitution  recognizes 
the  principle  that  self-sustaining  bonds  should  not  be  counted 
in  the  ten  per  cent  debt  limit.  This  leaves  the  way  open 
for  the  gradual  establishment  of  municipal  ownership  on  a 
conservative  basis,  and  if  the  policy  of  requiring  in  all  new 
franchises  that  the  companies  provide  for  the  amortization  of 
their  construction  capital  within  a  limited  term  of  years 
were  to  be  carried  out,  the  city  could  take  over  the  railways 
at  a  greatly  reduced  capitalization  and  be  correspondingly  in- 
dependent of  debt-limit  restrictions. 
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327.  Controlling  principles  of  these  two  leading  settle- 
ments.— The  street  rail-way  franchise  ordinances  of  Chicago 
passed  in  1907  and  the  Cleveland  settlement  ordinance  of 
1910  occupy  a  field  by  themselves  among  American  street 
railway  grants.  They  represent  the  outcome  of  long-con- 
tested local  transit  situations  whose  importance  and  the  in- 
telligence with  which  they  were  fought  out,  made  them  of  na- 
tion-wide interest.  These  franchises  represent  the  high-water 
mark  thus  far  attained  in  municipal  franchise  granting  in 
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America.  No  discussion  of  street  railway  franchise  conditions 
in  the  United  States  would  be  at  all  adequate  without  an 
analysis    and    comparison    of    these    ordinances. 

Each  of  these  franchises  is  based  upon  three  import- 
ant principles,  two  of  which  are  common  to  the  ordinances  of 
both  cities.  One  of  these  common  principles  is  the  funda- 
mental necessity  of  reasserting  and  retaining  public  control 
of  the  streets.  Accordingly,  in  both  cities  the  franchises  make 
specific  and  elaborate  provisions  to  guarantee  that  the  question 
of  municipal  ownership  and  operation  of  the  street  railways 
shall  remain  continuously  open,  as  an  alternative  to  which 
the  people  may  turn  at  any  time  for  relief  from  inadequate 
service  or  excessive  rates  at  the  hands  of  private  monopoly. 
Coupled  with  this  reserved  right  of  purchase,  which  though 
effective  in  theory  may  in  practice  prove  of  no  avail  on  ac- 
count of  a  city's  financial  limitations,  there  is  a  further  pro- 
vision to  the  effect  that  the  city  may  designate  a  new  com- 
pany which  shall  have  the  right  to  take  over  the  property.  In 
other  words,  the  city  reserves  the  right  either  to  resume  the 
street  railway  franchises  for  public  operation  or  to  transfer 
them  to  other  agents. 

The  second  important  principle  common  to  the  franchises 
of  the  two  cities  is  that  the  capital  invested,  in  good  faith,  in 
a  street  railway  system,  should  be  protected.  Not  only 
should  the  investment  itself  be  preserved  from  destruction, 
but  there  should  be  practically  guaranteed  to  it  a  moderate 
but  sufficient  annual  return. 

The  third  principle  at  the  basis  of  the  Chicago  franchises 
is  good  service  at  standard  rates  and  a  division  of  the  in- 
cidental surplus  profits  between  the  companies  and  the  city. 
Chicago  suffered  so  long  and  so  bitterly  from  inadequate 
service  that  the  entire  rehabilitation  of  the  street  railway 
system  came  to  be  the  first  demand  of  the  public.  Compara- 
tively little  interest  was  taken  in  the  question  of  lower  fares. 
The  city  preferred  to  retain  the  standard  five-cent  fare,  so 
that  it  might  be  sure  of  good  service.  In  Cleveland,  on  the 
other  hand,  the  most  conspicuous  point  of  the  long  struggle 
of  Mayor  Tom  L.  Johnson  against  the  Cleveland  Electric 
Railway  Company  was  for  a  three  cent  fare.  Consequently 
the  franchise  ordinance  that  marked  the  settlement  of  this 
controversy  contained  as  its  third  important  principle  a  de- 
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mand  for  service  at  cost.  Surplus  profits  were  to  be  elim- 
inated, not  by  turning  them  over  to  the  city  in  vi^hole  or  in 
part,  but  by  an  automatic  readjustment  of  rates  so  as  to 
give  to  the  street  car  patrons  all  the  possible  benefits  arising 
from  the  operation  of  the  utility.  The  desire  for  cheap  fares 
so  dominated  the  situation  that  the  requirements  of  good 
service  seem  to  have  been  somewhat  subordinated,  no  provision 
whatever  being  made  for  street  railway  extensions  except  on 
the  company's  initiative.  The  strong  and  the  weak  points  of 
Ihe  Chicago  and  Cleveland  franchises  will  appear  in  detail 
from  the  analysis  given  in  the  later  sections  of  this  chapter. 

328.  Original  street  railway  franchises  in  Chicago  granted 
for  a  period  of  twenty-five  years. — The  first  street  railway 
ordjpance  granted  by  the  city  of  Chicago,  on  March  4,  1856, 
was  ineffectual.  No  street  railways  were  constructed  under 
it.^  On  August  16,  1858,  however,  a  franchise  was  granted 
to  certain  individuals  which  became  the  basis  of  the  street 
railway  systems  in  the  South  and  West  divisions  of  the  city.^ 

Under  this  franchise  the  grantees  were  authorized  to  con- 
struct a  single  or  double  track  railway  on  State  street, 
Cottage  Grove  avenue.  Archer  road  and  Madison  street. 
The  tracks  were  not  to  be  laid  within  twelve  feet  of  the  side- 
walks, and  the  cars  were  to  be  operated  with  animal  power 
only.  The  tracks  were  not  to  be  connected  with  those  of  any 
other  railroad  on  which  other  power  was  used,  and  no  rail- 
way car  or  carriage  used  on  any  other  railroad  in  the  state 
was  to  be  "used  or  passed  upon  said  tracks."  The  railway 
was  not  to  be  used  for  any  other  purpose  than  to  transport 
passengers  and  their  ordinary  baggage,  and  the  common  coun- 
cil reserved  the  right  at  all  times  to  make  such  regulations  as 
to  speed  and  running  time  of  cars  as  the  public  safety  and 
convenience  might  require.  The  tracks  were  not  to  be  elevated 
above  the  surface  of  the  street  and  were  to  be  laid  with 
modern  improved  rails  in  such  a  way  that  vehicles  could 
"  easily  and  freely  cross  said  tracks  at  any  and  all  points  and 
in  any  and  all  directions,  without  obstruction."  The  rate  of 
fare  was  to  be  five  cents,  except  when  cars  were  chartered  for 

'  "  Chicago  Traction :  a  Study  of  the  Efforts  of  the  Public  to  Secure  Good  Service," 
by  Ralph  E.  Heilman,  in  American  Economic  Association  Qruirterly^  third  series, 
volume  9,  No.  2,  July,  1908,  page  1. 

' "  Municinal  Grants  involved  in  West  Chicago  Case,"  page  1.  See  also  "Special 
Ordinances,"  pages  1042-5. 
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a  specific  purpose.  The  grantees  were  to  pay  one-third  of 
the  cost  of  grading,  paving  or  otherwise  improving  the  streets 
occupied  by  their  tracks.  Indeed,  this  provision  was  to  a 
certain  extent  retroactive;  for  the  grantees  were  obliged  to 
reimburse  the  property  owners  to  the  extent  of  one-third  of 
the  cost  of  improvements  that  had  been  made  after  January 
1,  1858.  The  grantees  were  to  be  liable  for  all  "  legal  or 
consequential  damages  "  resulting  from  the  carelessness  or 
misconduct  of  their  agents  in  the  course  of  the  construction 
or  operation  of  the  railway.  The  privileges  granted,  together 
with  the  railways  so  far  as  constructed,  were  to  be  forfeited 
to  the  city  unless  construction  was  commenced  on  one  of  the 
lines  by  November  1,  1858,  and  unless  all  the  routes  author- 
ized were  completed  by  January  1,  1863,  barring  extensions 
of  time  granted  by  the  common  council  or  delays  caused  by 
injunctions.  It  was  stipulated  that  the  right  to  operate  these 
railways  "shall  extend  to  the  full  time  of  twenty-five  years 
from  the  passage  hereof,  and  at  the  expiration  of  said  time 
the  parties  operating  said  railways  shall  be  entitled  to  enjoy 
all  of  said  privileges  until  the  common  council  shall  elect, 
by  order  for  that  purpose,  to  purchase  said  tracks  of  said 
railways,  cars,  carriages,  station  houses,  station  grounds, 
depot  grounds,  furniture  and  implements  of  every  kind  and 
description,  used  in  the  construction  or  operation  of  said 
railways,  or  any  of  the  appurtenances  in  and  about  the 
same."  In  case  the  city  desired  to  purchase,  the  council 
was  to  pass  an  order  at  least  six  months  in  advance  of  the 
date  fixed  for  taking  over  the  property,  and  was  to  pay  for 
it  a  sum  to  be  determined  by  arbitration.  This  ordinance 
was  amended  December  20,  1858,  so  as  to  relieve  the 
grantees  from  the  necessity  of  paying  one-third  of  the  cost 
of  grading,  paving  or  improving  the  streets,  but  so  as  to 
impose  upon  them  the  necessity  of  keeping  the  portion  of  the 
street  surface  occupied  by  their  tracks  in  repair  and  good 
condition  during  the  entire  period  of  the  grant. 

By  a  special  act  of  the  legislature  of  the  state  of  Illinois 
approved  February  14,  1859,  entitled  "  An  Act  to  promote 
the  construction  of  Horse  Eailways  in  the  City  of  Chicago," 
the  grantees  under  the  ordinance  just  described,  together 
with  one  associate,  were  incorporated  as  the  Chicago  City 
Eailway   Company  for  a  period  of  twenty-five  years,   and 
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were  authorized  to  construct  street  railways  in  the  South 
and  West  divisions  of  the  city  on  such  streets  and  subject 
to  such  conditions  as  might  be  prescribed  by  the  common 
council.  The  privileges  already  granted  by  the  city  or- 
dinances were  confirmed,  but  the  company  was  forbidden  to 
construct  more  than  a  single  track  on  State  street  between 
Madison  and  Twelfth  streets  except  with  the  consent  of  the 
owners  of  two-thirds  of  th'e  property  in  lineal  measurement 
fronting  upon  that  portion  of  the  street.  This  company's 
franchises  were  extended  to  cover  other  routes  by  an  ordinance 
of  the  common  council  passed  May  23,  1859,  but  the  condi- 
tions contained  in  this  supplemental  ordinance  were  substan- 
tially the  same  as  those  contained  in  the  ordinances  already 
described,  except  that  the  width  of  street  surface  to  be  kept  in 
repair  by  the  company  was  defined  as  eight  feet  for  single 
track  and  sixteen  feet  for  double  track  railways.^ 

In  the  meantime,  on  May  23,  1859,  a  franchise  had  been 
granted  to  the  North  Chicago  City  Eailway  Company  for 
certain  streets  in  the  North  division  of  the  city.^  The  con- 
ditions prescribed  in  this  ordinance  were  substantially  the 
same  as  those  in  the  ordinances  already  described,  but  the 
council  was  not  authorized  to  require  the  company  to, run 
its  cars  earlier  than  five  o'clock  in  the  morning  or  later  than 
eleven  o'clock  at  night.  There  was  one  other  difference  be- 
tween these  franchises,  and  that  was  of  vital  importance. 
While  the  franchises  for  the  South  and  West  divisions  were 
to  continue  for  a  period  of  twenty-five  years  and  thereafter 
until  the  common  council  saw  fit  to  purchase  the  railways, 
it  was  stipulated  in  the  franchise  for  the  North  division 
that  the  rights  and  privileges  of  the  company  "  shall  con- 
tinue and  be  in  force  for  the  benefit  of  said  company  for  the 
full  term  of  twenty-five  years  from  the  passage  of  this  or- 
dinance, and  no  longer."  This  company's  privileges  were 
extended  to  other  Streets  by  an  ordinance  passed  August 
11,  1864.*  Under  this  extension  franchise,  the  company 
was  required  to  keep  on  hand  a  sufficient  number  of  funeral 
cars  with  suitable  compartments  for  carrying  the  corpse  by 
itself,  and,  on  application,  was  to  furnish  not  more  than 
three  cars,  unless  a  larger  number  was  agreed  upon,  at  a 

'  Special  Ordinances,  pages  1046-50.  '  Ibid.,  pages  1422-4. 

=  Ibid.,  pages  1415-18. 
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designated  point  on  any  of  its  railways  to  convey  the  corpse 
and  the  persons  attending  the  funeral  to  any  cemetery  to 
which  the  company's  lines  or  connections  extended.  The 
company  was  entitled  to  charge  not  to  exceed  two  dollars 
for  each  corpse  and  not  to  exceed  twenty  cents  for  a  round 
trip  for  each  person  conveyed  on  a  funeral  occasion.  The 
company  was  required  to  make  an  arrangement  with  the 
companies  operating  in  the  other  divisions  of  the  city,  to  ^ 
receive  funeral  cars  from  their  tracks  and  convey  them  to 
any  cemetery  located  on  this  company's  lines.  The  arrange- 
ment made  with  the  other  companies  was  to  be  such  that  the 
charge  for  conveying  the  corpse  from  any  part  of  the  city 
on  any  of  the  lines  of  any  of  the  companies  should  not  ex- 
ceed three  dollars,  and  the  charge  for  persons  attending  the 
funeral  should  not  exceed  twenty-five  cents  a  round  trip. 
Under  this  extension  ordinance  the  company  was  also  re- 
quired to  improve  or  pay  for  the  improvement  of  eight  feet 
of  the  roadway  for  each  single  track  and  sixteen  feet  of  the 
roadway  for  each  double  track,  whether  the  improvement  was 
by  paving,  repaving,  planking  or  replanking. 

By  a  special  act  of  the  state  legislature,  approved  Febru- 
ary 21,  1861,  entitled  "  An  Act  to  authorize  the  extension  of 
Horse  Eailways  in  the  City  of  Chicago,"  the  Chicago  West 
Division  Eailway  Company  was  incorporated  for  a  term  of 
twenty-five  years  and  was  authorized  to  "  acquire,  unite  and 
exercise  any  of  the  powers,  franchises,  privileges  or  immuni- 
ties "  already  conferred  upon  the  Chicago  City  Eailway 
Company  by  law  or  ordinance,  on  such  terms  as  might  be 
agreed  upon  between  the  two  companies.  Two  years  later,  in 
1863,  the  new  company  acquired  from  the  Chicago  City  Eail- 
way Company  all  of  the  latter's  rights,  privileges  and  con- 
structed routes  in  the  West  division.^ 

It  will  be  noted  that  by  these  various  ordinances  and 
legislative  acts  supplemented  by  agreement  between  the  com- 
panies, the  three  natural  divisions  of  the  city  of  Chicago 
made  by  the  Chicago  river  and  its  branches,  were  recognized 
as  three  separate  territorial  units  for  street  railway  con- 
struction and  operation.  Franchises  in  all  three  divisions 
had  been  granted  for  a  period  of  twenty-five  years,  but  in 
the  South  and  West  divisions  the  rights  of  the  companies 

^  Heilman,  work  cited,  page  2. 
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were  to  continue  after  the  expiration  of  the  twenty-five  year 
period  until  the  properties  should  be  purchased  by  the  city. 
On  February  6,  1865,  the  so-called  "  Ninety-Nine  Year  Act " 
was  passed  by  the  Illinois  legislature,  over  the  governor's 
veto.  By  this  act  the  corporate  life  of  the  three  street  rail- 
way companies  then  in  operation  was  extended  from  twenty- 
five  years  to  ninety-nine  years.  It  was  supposed  that  the 
effect  of  this  act  was  to  extend  the  company's  local  franchises 
for  a  like  period,  but  this  supposition  was  later  proven  to 
be  incorrect  by  decision  of  the  United  States  Supreme  Court 
filed  April  2,  1906.^ 

The  passage  of  the  "  Ninety-Nine  Year  Act "  in  1865 
raised  a  great  outcry  against  long-term  franchises  granted 
by  legislative  act.  As  a  result  the  new  constitution  of 
Illinois  adopted  in  1870  contained  a  provision  that  "  no  law 
shall  be  passed  by  the  general  assembly  granting  the  right 
to  construct  and  operate  a  street  railroad  within  any  city, 
town  or  incorporated  village,  without  requiring  the  consent 
of  the  local  authorities  having  the  control  of  the  street  or 
highway  proposed  to  be  occupied  by  such  street  railroad."  ^ 
Two  years  later,  in  1873,  the  general  city  and  village  law 
was  enacted,'  with  a  provision  authorizing  the  city  council 
of  any  city  organized  under  this  act  to  grant  street  railway 
franchises.  It  was  provided,  however,  that  "  such  permission 
shall  not  be  for  a  longer  time  than  twenty  years."  It  was 
also  provided  by  this  act  that  no  local  street  railway  fran- 
chise should  be  granted  "  except  upon  a  petition  of  the 
owners  of  the  land  representing  more  than  one-half  of  the 
frontage  of  the  street  or  so  much  thereof  as  is  sought  to  be 
used  for  railroad  purposes."  This  act  became  effective,  so 
far  as  Chicago  was  concerned,  in  1875,  when  the  city  voted 
to  accept  it  as  its  charter.  In  the  meantime,  by  "  An  Act 
in  regard  to  horse  and  dummy  railroads,"  approved  March 
19,  1874,  the  legislature  had  in  another  way  put  a  limit  of 
twenty  years  upon  local  street  railway  franchise  grants. 

329.  The  companies'  struggle  for  the  extension  of  their 
franchises.  — The  rights  of  the  various  Chicago  companies 
were  extended  from  time  to  time  to  additional  streets,  and 
in  1883,  at  the  expiration  of  the  twenty-five-year  period  of 
the  original  local  grants,  the  companies  were  given  an  ex- 

'  Blair  v.  City  of  Chicago,  201  U.  S.,  400.  "  Article  xi,  section  4. 
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tension  of  time  on  all  streets  then  occupied  by  them  for  a 
period  of  twenty  years  from  July  30,  1883.^  One  of  the 
conditions  of  this  renewal  grant  was  that  all  the  companies 
should  improve,  by  paving  or  otherwise,  and  keep  in  repair 
the  street  surfaces  in  and  about  their  tracks  for  a  width  of 
eight  feet  for  a  single  track  and  sixteen  feet  for  a  double 
track.  The  companies  were  also  required  to  pay  an  annual 
license  fee  of  $50  for  each  car  operated  by  them.  It  was 
stipulated  that  in  computing  the  number  of  ears,  thirteen 
round  trips  in  the  transportation  of  passengers  should  be 
taken  as  equivalent  to  one  "day's  use  of  one  car.  "  One- 
thirteenth  of  such  round  trips  during  each  quarter  shall  be 
divided  by  the  number  of  days  in  such  quarter,"  said  the  ordi- 
nance, "  and  such  quotient  shall  be  the  number  of  cars  subject 
to  such  license  fee."  , 

Prom  1895  until  the  adoption  of  the  street  railway  settle- 
ment ordinances  in  1907,  there  was  a  continual  warfare  be- 
tween the  companies  and  the  people  of  the  city.  The  com- 
panies had  been  grossly  over-capitalized  and  were  seeking 
to  fortify  their  rights  through  legislative  action  in  advance 
of  the  expiration  of  their  extension  franchises  granted  in 
1883.  In  1895,  what  was  known  as  the  "  Crawford  Bill," 
was  passed  by  both  branches  of  the  Illinois  legislature  au- 
thorizing city  councils  to  grant  street  railway  franchises 
for  ninety-nine  years  instead  of  twenty.  This  act  was  vetoed 
by  Governor  Altgeld.^  Two  years  later  "the  so-called 
Humphrey  bills  were  introduced  into  the  legislature,  but  on 
account  of  the  great  outcry  against  them,  they  were  defeated 
in  the  House  after  having  been  passed  by  the  Senate.  One  of 
these  bills  provided  that  all  existing  street  railway  grants 
should  be  extended  for  a  period  of  fifty  years.  The  other 
provided  for  the  establishment  of  a  state  commission  of- 
three  persons  to  be  appointed  by  the  governor  to  which  all 
street  railway  companies  of  the  state  were  to  make  annual 
reports.  The  commission  was  also  to  have  authority  to 
regulate  the  headway  of  ears,  the  heating  of  ears  and  the 
carrying  of  parcels,  and  to  fix  the  maximum  rate  of  fare 
except  where  the  rate  was  already  fixed  by  existing  ordi- 
nances. All  future  franchises  were  to  be  granted  by  the 
cities  to  this  commission,  and  then  sold  by  the  commission 

•  Special  Ordinances,  pages  990-3.  '  Hellman,  work  cited,  page  12. 
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to  the  highest  bidder.  These  bills  having  been  defeated  in 
1897,  the  companies,  which  at  that  time  maintained  a  sinister 
control  over  the  Chicago  council,  secured  the  passage  by  the 
legislature  of  what  is  known  as  the  Allen  law,  conferring 
upon  the  city  council  the  right  to  grant  franchises  for  any 
period  up  to  fifty  years.  Public  opinion,  however,  was  so 
strongly  against  long-term  franchises  that  the  succeeding 
legislature,  in  1899,  was  forced  to  repeal  the  Allen  law. 
The  repeal  was  effected  before  the  companies  had  been  able 
to  secure  extension  franchises  from  the  city.  In  the  mean- 
time the  people  of  Chicago  had  become  greatly  aroused,  and 
under  the  leadership  of  the  Municipal  Voters'  League  a 
great,  struggle  was  commenced  to  overthrow  the  power  of 
the  companies  in  the  city  council.  This  struggle  was  so  far 
successful  that  all  propositions  looking  toward  the  extension 
of  street  railway  franchises  were  defeated  and  the  legislature 
was  finally  induced  in  1903  to  pass  the  so-called  Mueller  law, 
conferring  upon  any  city  which  should  adopt  the  act  by 
popular  vote  the  right  to  construct,  purchase  and  operate 
street  railways,  or  to  lease  them  to  private  companies  for 
operation.  This  enabling  act  was  adopted  by  the  city  of 
Chicago  and  on  several  occasions  the  citizens  at  the  polls 
expressed  their  desire  for  municipal  ownership.  Indeed,  it 
was  on  the  issue  of  immediate  municipal  ownership  that 
Judge  Edward  P.  Dunne  was  elected  mayor  by  a  substan- 
tial majority  in  the  spring  of  1905.  The  final  outcome  of 
the  long  struggle  as  crystallized  in  the  traction  ordinances 
now  in  force  in  Chicago  will  be  described  in  succeeding  sec- 
tions. 

330.  The  theory  upon  which  the  Chicago  settlement  was 
worked  out. — When  Judge  Dunne  took  office  as  mayor  of 
Chicago  in  the  spring  of  1905,  with  the  mandate  from  the 
people  to  bring  about "  immediate  municipal  ownership,"  the 
street  railway  situation  in  Chicago  was  still  complex.  A  year 
later,  however,  the  companies'  claims  to  franchises  under  the 
"  Ninety-Nine  Year  Act "  were  definitely  overthrown  by  the 
United  States  Supreme  Court.  This  left  the  situation  such 
that  the  right  to  operate  the  lines  in  the  South  and  West  di- 
visions, which  had  been  constructed  under  the  original  fran- 
chises, could  be  terminated  at  any  time  by  the  city's  purchas- 
ing the  property.    The  right  to  operate  the  lines  of  the  North 
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division,  constructed  under  the  original  franchise,  had  expired 
absolutely.  There  were,  however,  a  considerable  number  of 
additional  lines,  for  which  grants  had  been  made  at  different 
times  by  the  city  or  by  former  suburban  authorities,  and  on 
these  lines  the  franchises  for  the  most  part  had  not  yet  ex- 
pired. On  the  other  hand,  the  company  operating  the  lines 
in  the  North  and  West  divisions  had  gone  into  bankruptcy 
and  the  financial  affairs  of  this  company  and  its  underlying 
companies  were  in  almost  inextricable  confusion.  The  street 
railway  properties  throughout  the  city  had  been  for  the 
most  part  let  to  run  down,  so  that  for  many  years  the  public 
had  been  compelled  to  put  up  with  execrable  service.  Many 
of  the  old  cable  lines  were  still  in  use.  The  city  was  tied 
hand  and  foot  by  the  provision  of  the  constitution  limiting 
municipal  debt  to  five  per  cent  of  the  assessed  valuation  of 
property,  and  by  the  provision  of  the  law  limiting  assessed 
valuations  to  twenty  per  cent  of  full  values.  The  only 
possible  way  in  which  the  city  could  raise  the  money  to  take 
over  the  street  railways  was  under  a  provision  of  the  Mueller 
law  authorizing  the  issue  of  certificates  chargeable  ex- 
clusively against  the  street  railway  systems.  But  the 
validity  of  this  provision  was  uncertain,  so  that  even  this 
one  hope  for  municipal  ownership  did  not  rest  upon  a 
secure  foundation.  Under  these  circumstances,  the  muni- 
cipal ownership  administration  found  itself  checkmated  in 
an  attempt  to  carry  out  its  program.  The  upshot  of  the 
matter  was  that  Mayor  Dunne,  realizing  the  necessity  of  an 
immediate  improvement  in  service  and  also  realizing  the  diffi- 
culties that  made  immediate  acquisition  of  the  street  rail- 
ways by  the  city  impossible,  formulated  in  a  letter  to  the 
chairman  of  the  local  transportation  committee  of  the 
council  the  main  outlines  of  a  policy  calculated  to  pave  the 
way  for  a  settlement.  The  first  principle  laid  down  by  the 
mayor  was  that  the  right  to  undertake  municipal  ownership 
at  any  time  should  be  made  absolute  and  continuing,  so  that 
as  soon  as  the  financial  and  legal  difficulties  were  cleared 
away  the  mandate  of  the  people  could  be  carried  out.  The 
second  stipulation  made  by  the  mayor  was  that  there  should 
be  an  immediate  improvement  of  the  service.  He  suggested, 
therefore,  that  the  first  practical  step  to  be  taken  was  to  in- 
vite the  existing  companies  to  indicate  whether  or  not  they 
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would  be  willing  to  enter  into  an  agreement  to  sell  to  the 
city  all  their  tangible  property  and  unexpired  rights  at  a 
price  to  be  then  fixed  and  to  undertake  immediate  improve- 
ment of  their  service,  subject  to  the  right  of  the  city  to  take 
the  property  over  at  any  time,  upon  reasonable  notice. 

"  It  they  will  join,  if  possible  as  one  company,"  said  the  Mayor,'  "  in 
the  reconstruction  of  their  entire  system  upon  plans  to  be  adopted  by 
the  City  with  their  concurrence,  which  shall  provide  for  unified  service, 
through  routes,  universal  transfers  and  operation  under  revocable  li- 
cense, then  they  should  be  adequately  assured  of  the  payment  of  the 
value  of  their  present  property  (to  be  now  fixed  before  rehabilitation) 
and  additional  investment  when  tlie  City  does  take  over  the  lines,  and 
they  should  receive  a  fair  return  upon  this  present  and  future  invest- 
ment and  some  share  of  the  remaining  net  profits  while  they  continue 
to  operate.  Subject  to  these  provisions,  the  profits  of  operation  should 
go  to  the  city  as  a  sinking  fund  for  the  purchase  of  the  property." 

Setting  to  work  upon  the  basis  of  these  propositions,  Mr. 
Walter  L.  Fisher,  the  city's  special  traction  counsel,  carried 
on  negotiations  with  the  companies,  which  finally  resulted  in 
the  drafting  of  the  settlement  ordinances  adopted  by  the 
council  and  approved  by  the  people  early  in  1907.  In 
carrying  on  the  negotiations,  Mr.  Fisher  appealed  to  the  sup- 
porters of  municipal  ownership  on  the  ground  that  under  the 
proposed  plan  all  of  the  difficulties  in  the  way  of  the  acquisi- 
tion of  the  properties  by  the  city  would  be  removed  and  the 
price  at  which  the  city  could  purchase  the  street  railways  at 
any  time  would  be  definitely  fixed.  By  means  of  the  ordi- 
nances the  desire  and  hope  for  immediate  municipal  ownership 
would  be  translated  into  a  definite  and  practical  scheme  by 
which  municipal  ownership  could  be  undertaken  as  soon  as 
the  city's  financial  difficulties  were  overcome.  On  the  other 
hand,  Mr.  Fisher  appealed  to  the  companies  and  to  the  oppo- 
nents of  municipal  ownership  for  support  on  the  ground  that 
the  proposed  plan  was  the  only  possible  one  by  which  munici- 
pal ownership  could  be  avoided.  He  pointed  out  that  if,  as 
they  claimed,  the  sentiment  for  municipal  ownership  was  the 
result  of  bad  service  and  would  immediately  die  out  if  the 
companies  would  themselves  give  good  service,  these  ordin- 
ances would  give  the  companies  one  last  chance  to  save  them- 
selves and  to  win  back  public  confidence.  The  logic  of  the 
proposition  was  irresistible,  and  although  the  ordinances  as 

1  Letter  to  Alderman  Charles  Werno,  April  S7, 1006. 
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they  were  worked  out  and  agreed  upon  met  with  violent  op- 
position, chiefly  from  the  friends  of  municipal  ownership, 
the  general  principles  upon  which  these  ordinances  were 
framed  could  not  be  successfully  attacked.  In  supporting  the 
ordinances,  Mr.  Fisher  said :  ^ 

"I  believe  *  *  *  that  the  street  railway  question  will  never  be  set- 
tled in  this  city  until  its  citizens  are  intelligent  enough  and  big  enough 
to  unite  in  support  of  measures  that  will  sacrifice  the  priuciples  of 
none,  but  will  preserve  the  opportunity  for  each  to  advocate  thereafter 
the  adoption  of  that  policy  with  respect  to  public  utilities  which  he 
may  then  think  wise. 

"It  is  in  no  spirit  of  oratorical  exaggeration  that  I  state  my  convic- 
tion to-day  that  the  ordinances  now  under  discussion  are  of  this  precise 
character,  and  should  have  the  support  of  every  voter  who  has  the  real 
interests  of  Chicago  at  heart.  In  their  support  the  man  who  believes 
in  municipal-  ownership  and  operation  of  our  street  railways  at  the 
earliest  practicable  moment  can  safely  unite  with  the  man  who  does 
not  believe  at  all  in  the  municipal  ownership  of  public  utilities, 
but  who  does  believe  that  the  reserved  right  of  the  City  to  designate 
another  corporation  to  take  over  any  particular  utility  is  a  proper  and 
salutary  means  of  enforcing  efficient  service  of  any  such  utility  in  the 
hands  of  a  private  corporation." 

For  the  reasons  advanced  by  Mr.  Fisher,  and  for  the  fur- 
ther reason  that  the  long  struggle  between  the  people  of  the 
city  of  Chicago  and  the  street  railway  companies  had  become 
a  matter  of  national  interest,  the  adoption  of  the  settlement 
ordinances  marked  a  new  era  in  franchise  granting  in  the 
United  States. 

331.  The  provisions  of  the  Chicago  franchises  bearing  upon 
municipal  ownership — In  taking  up  the  analysis  of  these 
complex  ordinances,  it  is  perhaps  best  to  group  their  various 
provisions  around  the  main  principles  upon  which  they  were 
based.  First,  then,  comes  the  matter  of  municipal  owner- 
ship. In  these  ordinances  the  city  reserved  to  itself  the 
right,  on  February  1  or  August  1,  of  any  year,  after  having 
given  six  months'  written  notice  of  its  intention,  to  purchase 
and  take  over  for  municipal  operation  the  entire  street  rail- 
way system  of  the  city.  The  purchase  price  which  the  city 
would  have  to  pay  was  fixed  in  the  ordinances  at  $50,000,000 
as  the  adjusted  value  of  all  the  existing  tangible  property  and 
unexpired  franchise  rights  of  the  companies,  and  in  addition 
to  this  sum,  the  value  of  all  additions  and  betterments  made 

>  "The  Traction  Ordinanofis,"  an  artrtress  deliverert  before  the  Citv  Club  of  Chi' 
cago,  March  2, 19CK",  and  published  in  The  City  Club  Bulletin,  vol.  1,  No.  3. 
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subsequent  to  June  30,  1906,  the  date  of  the  appraisal  by 
which  the  value  of  the  property  had  been  fixed.  The  addi- 
tions to  the  purchase  price  resulting  from  the  construction  of 
extensions  and  betterments  were  to  be  certified  from  month 
to  month  by  the  board  of  supervising  engineers,  a  body  on 
which  the  city  was  to  have  one  representative,  the  companies 
one  and  the  third  was  to  be  Bion  J.  Arnold,  as  agreed  upon 
in  the  ordinances.  It  was  stipulated  that  no  contract,  sub- 
contract or  payment  should  be  made  by  the  company  on  ac- 
count of  construction,  re-construction,  equipment,  re-equip- 
ment, extensions  or  other  betterments  to  plant  or  property 
without  the  written  approval  of  this  board.  The  company 
was  required  to  "  purchase  materials  and  equipment,  and  em- 
ploy engineers,  superintendents,  clerks,  foremen  and  work- 
men" and  "pay  all  expenses  of  every  nature,  including 
legal  expenses  necessary  to  the  proper,  complete  and  prompt 
performance  of  the  above-mentioned  work,  upon  the  lowest 
advantageous  terms  and  subject  to  the  approval  of  the  said 
Board  of  Supervising  Engineers."  To  the  amount  actually 
paid  out  by  the  company  for  these  purposes,  there  was  to  be 
"  added  ten  per  cent  of  such  amount  as  a  fair  and  proper 
allowance  to  the  Company  for  conducting  the  said  work 
and  furnishing  said  equipment  and  five  per  cent  for  its  serv- 
ices in  procuring  funds  therefor,  including  brokerage." 
The  total  amount  of  these  payments,  with  the  percentages 
added,  as  certified  by  the  board  of  supervising  engineers 
from  month  to  month,  was  to  be  final  and  binding  upon  both 
the  city  and  the  companies,  with  the  exception  that  any  error 
or  omission  in  the  monthly  certification  might  be  corrected 
by  the  board  itself  within  sixty  days  after  the  date  on  which 
it  had  been  filed.  Under  this  scheme  the  city  wrote  into  the 
ordinances  the  original  purchase  price,  and  the  board  of 
supervising  engineers  each  month  was  to  set  down  in  the 
books  the  amount  of  additional  capital  expenditures  to  be 
added  to  the  original  purchase  price,  so  that  at  the  end  of- 
any  month  the  city  would  know  exactly  how  much  cash 
would  be  required,  if  it  desired  to  take  over  the  property. 
The  board  of  supervising  engineers  was  given  final  authority 
to  determine  what  work  should  be  treated  as  additions  to 
plant  and  property,  to  be  charged  to  capital  account,  and  what 
should  be  treated  as  maintenance,  repairs  and  renewals,  to  be 
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paid  for  out  of  gross  earnings.  Certain  principles  were  laid 
down,  however,  for  the  guidance  of  the  board  in  making  this 
determination.  During  the  first  three  years  after  the  accept- 
ance of  these  ordinances,  seventy  per  cent  of  the  gross  receipts 
was  to  be  set  apart  to  be  used  in  defraying  operating  expenses, 
including  maintenance  and  repairs,  and  any  residue  of  this 
sum  was  to  be  applied  to  the  cost  of  renewals,  while  the 
balance  of  the  cost  of  renewals  during  this  period  of  "  Im- 
mediate Eehabilitation "  was  to  be  charged  to  capital  ac- 
count. After  the  expiration  of  the  three-year  period,  how- 
ever, all  renewals  were  to  be  paid  for  out  of  a  special  fund 
set  aside  from  earnings,  except  that  in  the  replacement  of 
any  principal  part  of  the  property  there  was  to  be  charged 
to  capital  account  the  excess  of  the  cost  of  the  new  property 
over  the  original  cost  of  the  property  displaced,  but  in  the 
replacement  of  property  contained  in  the  appraisal  inven- 
tory made  prior  to  the  adoption  of  the  ordinances,  the  value 
fixed  in  such  appraisal  was  to  be  taken  instead  of  the  first 
cost  of  such  appraised  property.  The  companies  were  bound 
not  to  sell  any  of  their  property  used  in  connection  with  the 
street  railways  except  as  such  property  might  become  un- 
necessary or  unadapted  to  the  proper  operation  and  main- 
tenance of  the  street  railway  systems  under  the  terms  of 
these  ordinances.  Before  making  any  such  sale,  they  were 
to  obtain  the  written  approval  of  the  board  of  supervising 
engineers  as  to  the  amount  of  property  to  be  sold  and  as 
to  the  terms  of  the  sale.  The  proceeds  of  any  such  sale  made 
during  the  period  of  "  Immediate  Eehabilitation  "  were  to 
be  deducted  from  the  amount  allowed  to  the  companies  for 
reconstruction,  and  the  proceeds  from  any  sale  after  the 
expiration  of  the  first  three  years  were  to  be  added  to  the 
reserve  fund  for  renewals  and  depreciation. 

In  case  the  city  should  determine  to  purchase  the  prop- 
erty, it  was  stipulated  that  prior  to  the  date  fixed  for  the 
.  purchase  in  the  notice  required  to  be  given,  the  board  of 
supervising  engineers  should  make  a  written  estimate  of  the 
probable  cost  of  completing  any  work  or  equipment  provided 
for  in  the  ordinances,  which  prior  to  the  date  of  the  notice 
of  intention  to  purchase  had  been  contracted  for  by  the  com- 
panies wilh  the  approval  of  the  board,  and  the  city  was  either 
to  assume  such  contracts  and  procure  the  release  of  the  com- 
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panies  from  all  obligations  under  them,  or  else  was  to 
deposit  a  sufficient  amount  of  money  to  pay  the  cost  of  com- 
pleting the  contracts  in  accordance  with  the  estimates,  and 
the  companies  were  to  carry  on  the  work  to  completion 
under  the  supervision  of  the  board,  receiving  their  pay 
from  time  to  time  out  of  the  deposits.  If  the  estimates 
proved  insufficient,  a  sum  sufficient  to  cover  the  cost  was  to 
be  supplied  by  the  city  when  needed.  Upon  the  deposit  of 
the  money  required  for  carrying  out  uncompleted  contracts 
and  upon  the  payment  of  the  purchase  price  as  shown  by  the 
books,  or  upon  the  deposit  of  such  purchase  price  to  the 
order  of  the  company,  in  one  or  more  of  the  depositaries 
authorized  by  the  ordinance,  upon  the  first  day  of  February 
or  the  first  day  of  August  in  any  year  the  city  would  have 
the  right  to  take  over  the  entire  property  free  and  clear  of 
all  liens  and  claims  of  every  nature,  except  that  the  property 
would  be  taken  subject  to  the  payment  of  the  proportionate 
part  of  the  taxes  for  the  current  year  represented  by  the 
portion  of  the  year  remaining  after  the  date  of  purchase. 

The  terms  of  purchase  Just  described  were  to  apply  in 
the  case  of  purchase  by  the  city  for  municipal  operation. 
In  case  the  city  desired  to  take  over  the  property  without 
any  restriction  as  to  how  it  should  be  operated,  or  in  case  it 
desired  to  designate  some  other  corporation  or  person  as  its 
licensee  to  take  over  the  property,  there  was  to  be  added 
twenty  per  cent  to  the  purchase  price  as  shown  on  the  books. 
It  was  expressly  provided,  however,  that  any  licensee  should 
not  be  required  to  pay  the  additional  twenty  per  cent  of  the 
purchase  price,  if,  before  the  purchase  had  been  consummated, 
a  binding  contract  had  been  entered  into  between  the  city 
and  the  licensee  limiting  the  beneficial  interest  of  the  latter 
in  the  property  purchased  and  its  improvements  to  a  return 
of  the  actual  moneys  invested,  plus  a  bonus  of  five  per  cent, 
and  annual  interest  on  such  investment  and  bonus  of  five 
per  cent,  with  the  net  profits  derived  from  the  property  in 
excess  of  such  beneficial  interest  going  to  the  city.  It  was 
expressly  provided  that  any  lack  of  authority  on  the  part  of 
the  city  to  purchase  the  property  at  the  time  of  the  passage 
of  the  ordinances  should  not  be  set  up  as  a  bar  to  purchase 
at  a  later  time  in  case  the  city  acquired  such  authority.  It 
was   also   expressly  provided   that   the   right   of   the   city's 
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licensee  to  acquire  the  property  under  the  provisions  of  the 
ordinance  should  in  no  way  be  impaired  by  any  lack  on  the 
part  of  the  city  of  the  right  to  acquire  the  street  railway  sys- 
tems for  use  by  municipal  operation  or  otherwise.  Moreover, 
the  ordinances  expressly  provided  that  no  mortgage  trust  deed 
M-  other  instrument  given  by  the  companies  should  impose  any 
lien  upon  their  property  without  such  lien  being  made  speci- 
fically subject  to  the  limitations  and  conditions  of  the  ordi- 
nances, including  the  right  of  the  city  or  its  licensee  to  ac- 
quire the  property  as  provided,  and  that  in  the  event  of  such 
purchase  the  lien  of  any  such  mortgage  or  other  incumbrance 
and  all  other  liens  upon  the  company's  property,  or  any  part 
of  it,  were  to  be  discharged  from  the  property  and  were  to 
attach  to  the  proceeds  of  the  sale. 

The  ordinances  were  granted  for  a  period  ending  Feb- 
ruary 1,  1937,  and  it  was  expressly  stipulated  that  nothing 
in  them  should  be  construed  as  giving  the  companies  a  grant 
extending  beyond  that  date.  In  case  neither  the  city  nor 
its  .licensee  had  purchased  the  property  at  the  expiration  of 
this  period,  the  city  was  to  have  the  right  to  designate  a 
licensee  who  could  then  take  over  the  property  upon  the  same 
terms  upon  which  the  city  would  have  the  right  to  purchase 
it,  that  is  to  say,  without  the  payment  of  a  twenty  per 
cent  bonus.  If  neither  the  city  nor  its  licensee  should  exer- 
cise this  right  to  purchase,  but  the  city  should  grant  to  an- 
other company  the  right  to  operate  a  street  railway  in  the 
streets  and  portions  of  streets  occupied  by  the  companies 
acquiring  rights  under  these  ordinances,  in  that  case  the 
new  company  would  be  authorized  and  required  to  purchase 
the  property  on  the  same  terms  upon  which  the  city  might 
purchase  it. 

It  appears,  therefore,  that  under  the  terms  of  these  ordi- 
nances the  property  could  be  taken  over  at  any  six  months' 
period  during  the  first  twenty  years  either  by  the  city  for 
municipal  operation,  or  by  a  holding  company  whose  profits 
should  be  limited  to  five  per  cent  on  investment,  upon  the 
payment  of  the  purchase  price  fixed  in  the  ordinances,  plus 
the  additional  sums  expended  for  extensions  and  better- 
ments as  certified  from  month  to  month  by  the  board  of 
supervising  engineers.  Any  other  company  designated  by 
the  city  could  purchase  the  property  at  the  same  price,  plus 
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twenty  per  cent.  At  the  expiration  of  the  twenty -year  period 
the  property  could  be  taken  over  without  the  payment  of  this 
bonus,  either  by  the  city  without  any  limitation  as  to  oper- 
ation, or  by  the  city's  licensee,  or  by  a  new  company  which 
had  been  given  a  franchise  covering  the  same  streets.  No 
provision  was  made,  however,  as  to  what  should  happen 
if  the  city  did  not  wish  to  purchase  the  property,  could  not 
find  another  purchaser  at  the  price  fixed,  and  was  unwilling 
to  renew  the  franchise  of  the  old  companies. 

332.  Proviaions  for  the  continuous  upkeep  of  the  Chicago 
street  railway  property. — There  were  certain  other  provisions 
in  the  ordinances  calculated  to  protect  the  city's  interests  in 
case  the  policy  of  municipal  ownership  should  be  determined 
upon  later.  It  is  obvious  that  in  a  settlement  which  gives  a 
public  utility  plant  a  fixed  value,  not  subject  to  diminution 
with  the  passage  of  time,  the  chief  danger  to  be  guarded 
against  is  that  the  property  will  be  permitted  to  run  down 
and  become  less  valuable  from  year  to  year,  while  the  price 
remains  fixed.  To  avoid  this  possibility,  the  ordinances 
stipulated  that  the  companies  should  maintain  their  street 
railway  systems  and  their  entire  equipment,  plant  and  ap- 
purtenances, including  pavement,  in  first-class  condition. 
In  order  to  insure  the  carrying  out  of  this  stipulation,  the 
companies  were  required  after  the  expiration  of  the  three- 
year  period  of  "  Immediate  Eehabilitation "  to  set  aside  a 
sum  from  year  to  year  amounting  to  not  less  than  six  per 
cent  of  their  gross  receipts,  to  be  expended  on  maintenance 
and  repairs,  and  if  not  expended  during  any  particular  year 
to  be  accumulated  in  a  fund  to  be  expended  later  for  these 
purposes.  The  companies  were  also  required  to  set  aside  an 
additional  sum  equal  to  eight  per  cent  of  their  gross  receipts 
as  a  reserve  fund  to  take  care  of  renewals  and  depreciation. 
Out  of  this  fund  the  companies  were  to  pay  for  renewals 
from  time  to  time  on  the  authority  of  the  board  of  super- 
vising engineers,  and  any  unexpended  balance  remaining 
in  the  fund  was  to  be  accumulated  for  depreciation.  In  the 
event  of  purchase  by  the  city  or  its  licensee,  the  amount  on 
deposit  at  the  time  in  either  the  maintenance  and  repairs 
fund  or  the  renewals  and  depreciation  fund,  was  to  be  turned 
over  with  the  property,  without  additional  payment.  The 
ordinances  also  provided  that  the  companies  should  at  all 
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times  keap  their  buildings,  cars  and  other  insurable  property 
insured  to  their  full  insurable  value,  and  in  case  of  the 
destruction  or  damage  by  fire  of  any  of  the  property,  the 
companies  were  to  restore  it  or  its  substantial  equivalent  at 
their  own  cost,  or  in  lieu  of  such  restoration,  they  were  to 
deposit  in  the  reserve  fund  for  renewals  and  depreciation 
the  value  of  the  property  destroyed  as  estimated  by  the  board 
of  supervising  engineers.  In  case  the  amount  of  insurance 
received  should  be  insufficient  to  pay  for  the  property 
destroyed,  the  companies  were  to  make  up  the  amount  at 
their  own  cost,  but  in  ease  the  amount  of  insurance  was 
greater  than  the  loss  the  overplus  was  to  be  deposited  in  the 
fund  for  renewals  and  depreciation.  As  a  still  further  pro- 
tection to  the  city,  the  companies  were  required  to  set  aside 
as  a  separate  fund  such  percentage  of  their  gross  receipts 
as  the  board  of  supervising  engineers  should  estimate  to  be 
sufficient  to  protect  the  company  against  all  claims  for 
damages  arising  out  of  injury  to  persons  or  property  in- 
cident to  the  construction,  reconstruction  or  operation  of  the 
railways.  The  percentage  thus  reserved  could  be  changed 
from  time  to  time  by  the  board.  This  provision  was  made 
for  the  express  purpose  of  providing  an  available  .fund  suffi- 
cient to  meet  and  discharge  all  legitimate  claims  for  damages, 
in  ease  the  city  or  its  licensee  should  desire  to  purchase  the 
property. 

333.  Provisions  for  adequate  eqaipment  and  first-class  serv- 
ice on  the  Chicago  street  railways. — The  second  great  object 
which  the  city  had  in  view  in  passing  these  ordinances  was 
the  improvement  of  the  street  railway  service,  which  through 
many  years  of  neglect  had  become  intolerably  bad.  In  fact, 
the  property  was  so  run  down  that  it  was  necessary  in  these 
ordinances  to  provide  for  the  "  Immediate  Eehabilitation  " 
of  the  companies'  entire  systems  at  a  probable  cost,  as  es- 
timated by  Engineer  Arnold,  of  $40,000,000,  as  against  a 
total  present  valuation  of  the  companies'  property  and  fran- 
chise rights  on  June  30,  1906,  of  $50,000,000.  Indeed,  the 
companies'  physical  properties  as  then  existing,  aside  from 
pavement  which  belonged  to  the  city  and  cable  scrap  which 
was  to  be  entirely  discarded,  had,  been  valued  by  the  ap- 
praisers at  less  than  $33,000,000,  so  that  the  estimated 
cost  of  reconstructing  and  re-equipping  the  lines  was  con- 
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siderably  greater  than  the  total  value  of  the  physical  prop- 
erty then  in  existence.  The  companies,  accordingly,  were 
required  to  proceed  at  once  to  the  reconstruction  of  the  por- 
tions of  their  tracks  and  roadbed  described  in  exhibits  at- 
tached to  the  ordinances  and  to  put  their  entire  street  rail- 
way systems  in  first-class  condition.  All  existing  cable 
tracks,  slots  •  and  conduits  were  to  be  replaced  with  electric 
tracks.  At  least  150  miles  of  single  electric  track  was  to  be 
rebuilt.  The  companies'  car-houses  were  to  be  rebuilt  and 
re-equipped,  and  the  number  of  double  truck  cars  in  opera- 
tion was  to  be  increased  as  rapidly  as  possible  to  not  less  than 
2000.  In  laying  or  relaying  rails  on  double  tracks,  the  com- 
panies were  to  maintain  a  distance  between  track  centers  of 
at  least  9  feet  8^  inches.  All  new  tracks  were  to  be  laid 
with  modern  improved  rails  of  the  grooved  type  weighing 
not  less  than  129  pounds  to  the  yard,  and  all  rail  joints 
were  to  be  either  cast-welded,  electrically  welded,  or  of  a 
type  that  would  give  an  equally  smooth  and  even  joint,  with 
a  carrying  capacity  for  electric  current  equivalent  to  the 
capacity  of  the  rail.  The  rails  were  to  bo  laid  on  concrete 
beams,  wooden  ties,  steel  ties  or  cast-iron  chairs,  or  "  in 
some  other  form  of  first-class  modern  approved  street  rail- 
way track  construction."  The  track  foundation  was  to  be 
either  of  concrete,  of  crushed  stone,  or  of  other  ballast  mate- 
rial which,  in  the  judgment  of  the  board  of  supervising  engi- 
neers, would  best  suit  the  conditions  of  soil  and  drainage. 
The  design  of  poles  thereafter  erected  was  to  be  subject  to 
the  approval  of  the  board  of  supervising  engineers,  and 
such  poles  were  to  be  of  iron  or  steel  weighing  approximately 
900  pounds  each,  set  in  concrete  and  kept  thoroughly  painted. 
They  were  to  be  spaced  on  an  average  of  100  to  115  feet 
apart  for  straight  track,  except  at  street  intersections,  and 
their  location  was  to  be  subject  to  the  approval  of  the  com- 
missioner of  public  works.  All  feeder  and  transmission 
wires  in  the  central  part  of  the  city  were  to  be  laid  under- 
ground. Conduits  installed  by  the  companies  for  this  pur- 
pose werfe  to  be  of  tile,  cement,  iron  or  other  material  im- 
pervious to  moisture  and  not  subject  to  decay,  and  were 
to  be  not  more  than  four  feet  in  width  and  three  feet  in 
depth. 

After  the  expiration  of  the  three  year  period  of  general 


IQQ  MUNICIPAL  FRANCHISES. 

rehabilitation,  the  companies  might  be  required  from  time 
to  time  to  extend  their  lines  subject  to  the  provision  that 
they  could  not  be  compelled  to  construct  more  than  ten  miles 
of  additional  double  track,  or  twenty  miles  of  additional 
single  track,  in  any  one  calendar  year,  and  subject  to  the 
further  condition  that  no  extensions  could  be  required  in 
streets  nearer  than  one-half  mile  to  any  of  the  companies' 
existing  parallel  street  railway  tracks.  There  was  a  further 
provision,  however,  that  the  companies  might  be  required  to 
make  additional  extensions,  but  they  were  not  to  be  com- 
pelled to  increase  their  total  capital  investment  to  such  an 
extent  that  the  return  on  it,  over  and  above  the  five  per  cent 
interest  charge  allowed  by  the  ordinance,  "  would  be  reduced 
to  an  inadequate  or  unreasonably  small  amount." 

The  motive  power  to  be  used  by  the  companies  was  the 
overhead  trolley  system,  but  the  city  reserved  the  right  to 
require  the  companies  at  any  time  after  three  years  to  change 
to  the  underground  trolley  system. 

With  the  idea  of  making  provision  for  the  relief  of  the  sur- 
face congestion  in  the  streets  of  the  central  business  district, 
the  city  reserved  the  right  to  require  the  companies  to  con- 
tribute $5,000,000  to  the  cost  of  a  system  of  subways  to  be 
used  as  downtown  terminals  for  the  street  railways.  After  the 
completion  of  this  subway  system  as  first  laid  out,  but  not  be- 
fore the  expiration  of  five  years  from  the  acceptance  of  the 
ordinances,  the  companies  might  be  required  to  unite  with  the 
city  in  defraying  the  cost  of  extensions  and  additions  to  the 
subways,  but  no  such  contribution  could  be  required  if  it  would 
reduce  the  companies'  share  of  net  profits  to  an  unreasonably 
small  amount.  It  was  expressly  provided,  however,  that  noth- 
ing in  these  ordinances  should  be  construed  as  permitting 
the  city  to  require  the  companies  to  abandon  the  operation  of 
their  railways  during  the  life  of  the  franchises  on  the  surface 
of  any  streets  under  which  subways  should  be  constructed 
so  long  as  any  street  railways  were  permitted  in  such  streets. 
In  case  the  capacity  of  any  of  the  subways  constructed  under 
these  ordinances  should  be  greater  than  was  required  for  the 
use  of  the  companies,  the  city  reserved  the  right  to  compel 
any  company  operating  elevated  railways  to  use  the  subways 
to  the  extent  of  such  surplus  capacity  and  to  require  the 
payment  of  a  reasonable  rental  for  such  use:    Any  such  rental 
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was  to  be  apportioned  between  the  city  and  the  street  railway 
companies  in  proportion  to  the  amounts  they  had  contributed 
to  the  construction  of  the  subways  so  used  by  elevated  rail- 
ways. But  any  rental  received  by  the  companies  from  this 
source  was  to  be  considered  as  a  part  of  their  gross  receipts 
under  the  provisions  of  these  ordinances. 

It  was  stipulated  that  the  companies  should  forthwith 
remove  all  tracks  then  owned  or  operated  by  them  which 
were  not  expressly  authorized  by  these  ordinances.  It  was 
also  stipulated  that  if  thereafter  the  companies  should  cease 
to  operate  over  any  of  their  tracks,  the  city  council  might 
order  them  to  remove  such  unused  tracks.  Cessation  of 
operation  was  defined  as  being  "  failure  to  operate  cars  for 
the  carriage  of  passengers  at  least  once  each  way  within  every 
hour  of  each  day  between  the  hours  of  six  (6)  a.  m.  and 
eight  (8)  p.  M.  over  any  part  of  a  street  or  public  place  in 
which  tracks  .  .  .  are  laid,"  unless  operation  should  be  in- 
terfered with  by  unavoidable  accidents,  labor  strikes  or  liti- 
gation brought  without  the  connivance  of  the  companies. 
The  city  also  reserved  the  right  to  require  the  removal  of 
tracks  or  portions  of  tracks  the  further  maintenance  of  which 
was  at  any  time  no  longer  warranted  by  traffic  or  reasonably 
required  in  the  operation  of  the  street  railway  system,  but  no 
other  tracks  were  to  be  allowed  in  the  same  streets  during 
the  term  of  these  franchises. 

For  the  convenience  of  the  public,  the  companies  were  re- 
quired to  establish  twenty-one  through  routes  as  enumerated 
in  exhibits  attached  to  the  ordinances,  and  the  city  council 
reserved  the  right  to  require  the  establishment  of  additional 
through  routes  whenever  the  traffic  should  warrant  it.  If, 
however,  the  companies  were  of  the  opinion  that  the  traffic 
did  not  warrant  the  establishment  of  such  additional  routes, 
the  matter  might  be  referred  to  the  board  of  supervising  en- 
gineers, whose  decision  would  be  binding  upon  the  companies, 
pending  a  judicial  determination  of  their  obligations  in  t-he 
matter. 

The  companies  agreed  to  comply  with  all  reasonable  regu- 
lations of  service  prescribed  by  the  city  council  and  approved 
by  the  board  of  supervising  engineers.  All  passenger  cars 
were  to  be  used  for  the  carriage  of  passengers  only.  All 
new  passenger  cars  constructed  or  purchased  were  to  be  of  a 
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design  approved  by  the  board  of  supervising  engineers,  were 
to  have  center  aisles,  were  to  be  without  runnitig  footboards 
along  the  sides  and  were  to  be  equipped  with  'jufEeient  motor 
capacity.  Cross-seats  facing  forward  were  to  be  used,  except 
that  longitudinal  seats  with  a  capacity  of  four  passengers 
each,  might  be  used  at  the  ends  of  cars.  All  closed  cars  were 
to  be  vestibuled  and  to  be  of  double  truck  type,  seating  from 
forty  to  fifty  passengers  each.  The  companies  were  permitted 
to  retain  in  operation  until  otherwise  directed  by  the  board 
of  supervising  engineers  not  to  exceed  1301  single  truck 
ears  to  be  selected  from  the  best  cars  then  in  service.  Cars 
were  to  be  equipped  with  electric  or  hot-water  heaters,  or 
heaters  of  other  type  approved  by  the  board  of  supervising 
engineers,  of  sufficient  capacity  to  keep  the  cars  heated  at  a 
temperature  of  50  degrees  Fahrenheit  as  nearly  as  practi- 
cable, and  each  ear  was  to  contain  a  standard  thermometer 
appropriately  placed  to  enable  passengers  to  see  that  this  re- 
quirement was  complied  with.  All  cars  were  to  be  supplied 
with  electric  bells  and  push  buttons  in  sufficient  number  to 
enable  passengers,  without  inconvenience,  to  notify  the  con- 
ductor of  their  desire  to  get  out.  Each  double  truck  car  was 
to  be  equipped  With  two  sets  of  brakes,  one  a  hand  brake 
and  the  other  a  power  brake,  and  all  cars  were  to  be  pro- 
vided with  efficient  and  serviceable  fender  devices,  head- 
lights and  sandboxes.  The  cars  were  to  be  kept  clean  at  all 
times  and  kept  in  repair.  They  were  to  be  thoroughly  ventil- 
ated and  to  be  kept  well  lighted,  subject  to  the  approval  of 
the  board  of  supervising  engineers.  Each  car  was  to  carry 
appropriate  and  conspicuous  signs  on  both  its  sides  and  ends 
to  indicate,  both  day  and  night,  its  route  and  destination. 
At  night  these  signs  were  to  be  illur.iinated.  The  companies 
were  not  to  be  permitted  to  place  advertisements  on  the  out- 
side of  cars,  but  were  authorized  to  use  the  space  between  the 
tops  of  the  windows  and  the  transom  on  the  inside  of  the  cars 
for  this  purpose.  The  companies  were  authorized  to  operate 
funeral  cars,  and  separate  cars  for  the  use  of  the  post-office 
in  the  carriage  of  mails.  Every  electric  car  was  to  be  in 
charge  of  two  competent  men,  a  motorman  and  a  conductor, 
and  after  the  expiration  of  one  year  from  the  passage  of  the 
ordinances  all  cars  were  to  be  operated  singly. 

There  should  also  be  mentioned  among  the  provisions  of 
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the  ordinances  designed  to  insure  continuous  and  good  serv- 
ice from  the  companies  already  in  possession  of  the  roads, 
the  city's  reserved  right  to  designate  a  licensee  at  any  time, 
with  power  to  purchase  the  property. 

334.  Bates  of  fare  and  compensation  to  the  city  as  iixed 
in  the  Chicago  franchises. — The  way  having  been  cleared  by 
these  ordinances  for  municipal  ownership  at  any  time  when 
the  city  had  the  will  and  the  means  to  undertake  it,  and  pro- 
vision having  been  made  for  the  complete  rehabilitation  of 
the  street  railway  system  and  for  the  furnishing  of  up-to-date 
service  pending  municipal  ownership,  there  remained  for 
settlement  the  supplementary  questions  relating  to  rates  of 
fare  and  compensation.  Although  during  the  negotiations 
there  had  been  some  agitation  for  lower  fares,  the  chief  point 
of  the  city's  long  struggle  with  the  companies  had  been  to  se- 
cure adequate  service  and  a  uniform  fare  throughout  the 
city.  These  ordinances  accordingly  provided  that  for  a  con- 
tinuous trip  in  one  general  direction  within  the  limits  of 
the  city,  five  cents  should  be  the  rate  of  fare  for  each  passen- 
ger twelve  years  of  age  or  over,  and  three  cents  for  each 
passenger  under  twelve  years,  except  that  children  under 
seven,  accompanied  by  a  person  paying  fare,  should  be  car- 
ried free.  Every  passenger,  upon  demand,  was  to  be  entitled 
to  a  transfer  to  any  other  line  of  the  companies  affected  by 
these  ordinances  connecting  with,  crossing,  intersecting  or 
coming  within  200  feet  of  the  line  upon  which  the  passenger 
paid  his  fare,  with  the  exception,  however,  that  transfers 
were  not  to  be  given  in  the  downtown  business  district  on  the 
surface  lines.  If  a  system  of  subways  was  completed  and  put 
in  operation,  however,  transfers  were  to  be  given  to  connect- 
ing lines  within  the  subways.  It  was  stipulated  that  the 
payment  of  a  single  fare  should  not  entitle  a  passenger  to  ■ 
reverse  his  general  direction  of  travel-,  but,  wherever  necessary 
to  enable  a  passenger  to  reach  his  destination,  the  companies 
were  required  to  issue  free  a  transfer  upon  a  transfer.  It 
was  expressly  stated  as  the  intention  of  the  ordinances  that 
for  a  single  fare  the  companies  should  carry  any  passenger 
for  a  single  continuous  ride  over  any  of  the  lines  operated  by 
them  within  the  city  limits,  so  long  as  such  ride  was  in  the 
same  general  direction.  Transfers  were  to  be  used,  however, 
at  the  transfer  points  "designated  within  a  reasonable  time, 
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not  exceeding  fifteen  minutes,  after  the  transfer  points  -were 
reached,  or  in  case  no  car  came  along  within  that  time,  then 
upon  the  first  available  car.  The  two  big  companies  to  which 
these  franchises  were  granted  were  required  to  arrange  for 
transfers  as  if  they  were  one  company  owning  substantially 
the  entire  street  railway  system  of  the  city.  The  companies 
were  authorized  to  adopt  reasonable  rules  and  regulations, 
not  inconsistent  with  the  rules  of  the  ordinances,  and  sub- 
ject to  the  approval  of  the  board  of  supervising  engineers, 
for  the  transfer  of  passengers  and  for  the  prevention  of  the 
fraudulent  use  of  transfer  privileges.  The  companies  were 
forbidden  to  issue  passes  of 'any  kind,  and  no  one  excepting 
employees  of  the  companies  and  policemen  and  firemen 
in  full  uniform  was  to  be  permitted  to  ride  without  the  pay- 
ment of  the  full  rate  of  fare  prescribed.  The  companies  were 
permitted,  however,  to  issue  to  their  employees  free  tickets 
for  use  while  in  the  performance  of  their  duties  and  might 
permit  such  employees  to  ride  free  when  wearing  a  badge  of 
the  company  conspicuously  in  view.  It  was  further  provided 
that  if  the  United  States  Post  Office  should  pay  the  com- 
panies a  sum  of  money  based  upon  the  system  of  ticket  sales 
for  the  use  of  letter  carriers  in  force  during  the  year  1906, 
such  sum  to  be  not  less  than  $20,343.40  a  year,  with  a  pro- 
portionate increase  with  the  increase  of  the  number  of  letter- 
carriers  employed  by  the  Chicago  Post  Office,  then  the  com- 
panies would  be  permitted  to  carry  letter-carriers  in  full 
uniform  at  all  times  without  payment  of  fares. 

By  way  of  compensation,  the  companies  were  required  to 
sprinkle,  sweep,  keep  clean  and  keep  free  from  snow  eight 
feet  of  the  roadway  in  and  about  their  tracks  on  each  street 
occupied  by  a  single  track  and  sixteen  feet  where  there  were 
.double  tracks.  It  was  provided,  however,  that  in  case  it  was 
found  practicable  to  have  the  streets  swept  and  sprinkled  their 
entire  width  by  the  companies,  or  to  have  the  garbage  or  other 
refuse  removed  by  means  of  street  cars  at  night,  the  com- 
panies should  perform  this  service  for  reasonable  compensa- 
tion when  required  to  do  so  by  the  mayor  and  the  com- 
missioner of  public  works.  In  no  case  was  snow  removed  by 
the  companies  to  be  deposited  upon  the  portions  of  the  road- 
way outside  of  the  tracks,  except  temporarily  during  the 
pleasure  of  the  commissioner  of  public  works.    The  companies 
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were  further  required  to  grade,  pave  and  keep  in  repair 
the  portions  of  the  roadway  in  and  about  their  tracks  as  above 
set  forth.  New  paving  by  the  companies  was  to  be  done  with 
granite  paving  blocks  measuring  from  3|  to  5 J  inches  in 
width  and  from  7  to  11  inches  in  length,  and  not  less  than 
5  inches  in  depth.  The  specific  way  in  which  the  blocks  were 
to  be  laid  and  the  pavement  treated  was  set  forth  in  the  or- 
dinances. It  was  further  stipulated  that  in  any  case  where 
the  ordinances  required  changing  a  single  track  to  a  double 
track  in  a  street  with  a  roadway  less  than  38  feet  wide,  the 
companies  were  at  their  own  expense  to  widen  the  roadway 
to  that  width,  but  they  were  not  to  be  required  for  this  pur- 
pose to  pave  more  than  eight  feet  of  the  roadway  in  addition 
to  the  sixteen  foot  strip  in  and  about  their  tracks. 

In  order  to  prevent  the  companies  from  wasting  the  earn- 
ings of  the  railways  upon  high  'salaries  for  favored  officials 
and  in  that  way  diminishing  the  net  profits  of  which  the  city 
was  to  receive  a  share,  it  was  provided  that  the  directors, 
officers  and  agents  of  the  companies  should  be  paid  for  their 
services  out  of  operating  expenses  an  amount  commensurate 
with  the  services  actually  rendered,  taking  into  cosSideration 
the  compensation  paid  for  similar  services  by  other  corpora- 
tions or  enterprises  of  similar  magnitude  and^of  the  same 
general  character.  The  city  reserved  th^  right  to  make 
specific  objection  to  salaries  fixed  by  the^  companies  and  in 
the  event  of  disagreement  with  the  companies^  to  require  the 
matter  to  be  s-ubmitted  to  the  board  of  supervising  engineers 
for  final  decision,  suTbj^t  to  the  right  of  either  party  to  apply 
to  any  court  of  competent  jurisdiction  to  pass  upon  the 
matter. 

In  order  to  provide  further  for  the  protection  of  the  city's 
financial  interests,  it  was  stipulated  that  any  contracts  made 
by  the  companies  for  power  ^r  for  construction  work  should 
also  be  subject  to  the  approval  of  the  board  of  supervising 
engineers. 

With  these  precautions  t>ken,  the  companies  were  to  be 
permitted,  after  the  payrnent  of  operating  expenses,  together 
with  the  expense  of  maintenance,  repairs,  renewals  and  per- 
sonal injury  claims  and  after  the  payment  of  taxes  and  of 
the  salaries  and  expenses  of  the  board  of  supervising  engineers 
subsequent  to  the  three-year  period  of  "Immediate  Eeha- 
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bilitation,"  to  set  aside  for  themselves  a  sum  equal  to  five 
per  cent  per  annum  upon,  the  amount  of  the  cash  purchase 
price  at  which  the  properties  could  be  taken  over  by  the  city. 
The  net  profits,  after  the  deduction  of  this  percentage,  were 
to  be  divided  between  the  company  and  the  city  in  the  pro- 
portion of  45%  to  the  company  and  55%  to  the  city.  The 
right  was  reserved  to  the  city,  however,  to  apply  its  share  of 
the  net  receipts  to  a  reduction  in  the  rates  of  fare.  In  case, 
however,  the  fares  should  be  reduced  in  this  way,  the  com- 
panies would  be  entitled  to  keep  each  year  as  their  share  of 
the  net  receipts,  an  amount  equal  to  what  they  would  have 
received  if  the  rates  prescribed  in  the  ordinances  had  been 
maintained.  It  was  provided  also  in  the  ordinances  that, 
subject  to  action  by  the  city  council,  the  city  was  to  deposit 
the  sums  received  by  it  as  its  share  of  the  companies'  net 
profits  to  the  credit  of  a  separate  fund  to  be  used  for  the  pur- 
chase and  construction  of  street  railways  by  the  city.  This 
clause,  however,  was  intended  as  a  promise  to  be  held  out 
to  the  friends  of  municipal  ownership,  rather  than  as  a  bind- 
ing stipulation  of  the  ordinances,  for  it  was  expressly  stated 
that  any  failure  on  the  part  of  the  city  to  comply  with  these 
provisions  should  in  no  way  affect  the  rights  or  obligations  of 
the  companies. 

335.  A  board  of  supervising  engineers  established  to  con- 
trol the  iiuancia;l  operations  of  the  Chicago  companies. — The 
financial- problem, of  the  Chicago  ordinances  was  to  estab- 
lish and  maintain  adequate  conttol  on  the  part  of  the  city 
during  the  construction  and  operation  of  the  street  rail- 
way system  by  the  companies.  For  the  purpose  of  main- 
taining this  control,  a  very  important  piece  of  machinery  was 
devised,  namely,  the  board  of  supervising  engineers,  to  which 
frequent  reference  has  already  been  made.  One  member  of 
the  board  was  named  in  the  -xixdjnances.  Within  thirty  days 
after  the  acceptance  of  its  ordinance  each  company  was  to 
appoint  an  engineer  to  represent  it  on  the  board,  and  within 
thirty  days  after  receiving  notice  of  such  appointment,  the 
mayor  was  to  appoint  the  city's  representative,  subject  to  the 
approval  of  the  city  council.  Ther^were  in  reality  to  be  two 
boards  of  supervising  engineers,  one  under  each  ordinance. 
In  matters  in  which  both  companies  were  interested,  the  en- 
gineers representing  both  companies  were  entitled  to  member- 


CHICAGO  AND  CLEVELAND  SETTLEMENTS.         167 

ship  on  the  board  with  half  a  vote  each.  Both  the  city  and  the 
companies  reserved  the  right  to  remove  their  representatives 
and  appoint  new  ones  from  time  to  time.  The  city  and  the 
companies  also  reserved  the  right  by  agreement  to  remove  the 
third  engineer  named  in  the  ordinances,  or  his  successor,  and 
to  fill  any  vacancy  in  the  position  of  third  engineer,  from 
vifhatever  cause  it  might  arise.  In  case  such  a  vacancy  should 
remain  unfilled  for  a  period  of  thirty  days,  the  persons  then 
acting  as  judges  for  the  appellate  court  of  the  first  district 
of  Illinois,  were  authorized  to  fill  the  vacancy  by  appointing 
a  competent  engineer  upon  the  application  of  either  the  city 
or  the  companies  after  ten  days'  written  notice  to  the  other 
party.  In  case  either  the  city  or  the  companies  desired  the 
removal  of  the  third  engineer  and  the  appointment  of  an- 
other to  take  his  place,  the  party  desiring  such  action  was 
authorized  to  apply  to  the  judges  after  giving  ten  days'  notice 
to  the  other  party  for  the  appointment  of  a  day  for  an  in- 
formal and  summary  hearing  at  which  the  reasons  for  asking 
the  removal  of  the  third  engineer  would  be  publicly  presented 
by  the  party  desiring  such  removal.  Thereupon  the  judges 
would  have  the  authority,  in  their  discretion,  to  remove  the 
engineer,  but  they  were  not  authorized  to  do  so  except  on 
the  application  of  one  of  the  parties  to  the  ordinances.  If 
the  judges  of  the  appellate  court  should  refuse  or  fail  to 
make  an  appointment  to  fill  a  vacancy  in  the  position  of 
third  engineer  for  thirty  days  after  being  requested  to  do 
so,  either  party  would  have  the  right  to  apply  to  any  judge 
of  the  circuit  court  of  Cook  County  to  make  such  appoint- 
ment. Either  party  would  also  have  the  right  to  apply  to  a 
court  of  competent  jurisdiction  for  the  removal  of  any  mem- 
ber of  the  board  of  supervising  engineers  for  fraud,  corrup- 
tion or  failure  to  perform  in  good  faith  his  duties  under  the 
ordinances. 

The  board  was  required  to  maintain  an  office  in  the  city 
and  to  employ  the  necessary  assistance  and  purchase  the 
necessary  supplies  and  materials  to  enable  it  properly  to_  per- 
form its  duties.  The  third  engineer  was  to  be  chairman  of 
the  board  by  virtue  of  his  office  and  was  to  receive  a  salary 
of  $15,000  a  year.  The  other  members  of  the  board  were 
to  be  paid  for  their  services  at  the  rate  of  $100  a  day  and 
their  travelling  and  living  expenses  while  away  from  home 
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and  while  actually  engaged  in  their  official  work,  it  being 
understood  that  the  total  compensation  of  each  was  not  to 
be  less  than  $3600  or  more  than  $10,000  a  year.  The  board 
was  to  hold  monthly  meetings  and  such  other  meetings  as 
might  be  called  by  the  chairman,  who  was  specifically  re- 
quired to  call  a  special  meeting  at  any  time  upon  the  request 
of  the  president  of  either  of  the  companies  or  upon  the  re- 
quest of  the  mayor. 

During  the  period  of  immediate  rehabilitation,  Bion  J. 
Arnold,  so  long  as  he  remained  a  member  of  the  board,  was 
in  addition  to  his  duties  as  such  member  to  act  as  chief  en- 
gineer for  the  work  of  rehabilitation  and  receive  for  such 
services  an  additional  compensation  of  $15,000  a  year. 
During  this  three-year  period,  the  salaries  and  expenses  of 
the  board  were  to  be  charged  to  capital  account  and  there- 
after, to  operating  expenses.  The  salaries  provided  for  in  the 
ordinances  were  to  be  paid  the  engineers  without  duplication 
on  account  of  the  double  character  of  the  board,  and  were  to 
be  apportioned  equitably  by  the  three  engineers  between  the 
two  companies. 

As  already  explained,  the  board  of  supervising  engineers 
was  given  practically  complete  authority  to  control  the  com- 
panies' contracts  and  expenditures,  to  suj)ervise  their  con- 
struction work  and  to  certify  all  charges  on  capital  account, 
as  well  as  to  act,  as  it  were,  as  a  general  board  of  expert 
arbiters  to  determine  any  questions  that  might  arise  between 
the  companies  and  the  city. 

336.  Other  measures  designed  to  keep  the  Chicago  com- 
panies under  continuous  public  control.— Each  company  was 
required  to  file  with  the  city  clerk  a  bond  in  the  penal  sum  of 
$100,000,  to  indemnify  the  city  against  damages  growing  out 
of  the  exercise  of  its  franchise.  It  was  expressly  stated  that 
nothing  in  these  ordinances  should  be  construed  as  depriving 
the  city  of  the  right  to  exercise  any  police  power  which  it 
would  have  enjoyed  if  the  ordinances  had  not  been  granted. 
The  city  expressly  reserved  the  right  to  make  all  regulations 
"  which  may  be  necessary  to  secure  in  the  most  ample  man- 
ner the  safety,  welfare  and  accommodation  of  the  public,  in- 
cluding among  other  things  the  right  to  pass  and  enforce 
ordinances  to  protect  the  public  from  danger  or  inconvenience 
in  the  management  and  operation  of  street  railways,"  and 
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such  regulations  "  as  shall  be  reasonably  necessary  to  secure 
adequate  and  sufficient  street  railway  accommodations  for  the 
people,  and  insure  their  comfort  and  convenience."  The 
city  council  reserved  the  right  to  vest  all  administrative  mat- 
ters under  the  ordinances,  except  those  vested  in  the  board 
of  supervising  engineers,  in  a  department  or  bureau  of  local 
transportation,  or  in  the  city  engineer,  or  in  any  other  official 
or  employees  of  the  city. 

The  companies  were  required  as  a  further  guaranty  of 
continuing  control,  to  file  with  the  city  comptroller  annual 
reports  according  to  forms  prescribed  by  that  official,  show- 
ing the  character  and  amount  of  business  done  by  the  com- 
panies, and  the  amount  of  their  earnings  and  expenses.  It 
was  expressly  provided  that  the  comptroller,  or  accountants 
authorized  by  him  under  the  direction  of  the  mayor  or  city 
council,  should  have  the  right  to  examine  the  companies' 
books  and  vouchers  for  the  purpose  of  ascertaining  the  accu- 
racy of  the  companies'  reports  and  the  rights  of  the  city 
under  the  ordinances.  The  board  of  supervising  engineers  was 
authorized  to  prescribe  the  form  and  manner  in  which  the 
books  and  accounts  of  the  companies  should  be  kept,  subject 
to  the  approval  of  the  city  comptroller.  There  was  to  be  an 
audit  of  accounts  once  each  year  and  a  formal  written  report 
by  an  accountant  selected  by  the  city  and  the  companies,  and 
the.  cost  of  such  audit  was  to  be  paid  as  an  operating  expense. 
The  companies  were  required  to  maintain  their  principal  of- 
fices in  Chicago  and  were  forbidden  to  remove  any  of  their 
books  except  bond  registry  or  stock  transfer  books,  or  any 
of  their  records,  contracts  or  original  vouchers  beyond  the 
city  limits. 

The  city  also  reserved  the  right  to  forfeit  the  ordinances 
under  certain  conditions.  If  the  companies  should  make 
default  in  the  performance  of  any  of  the  conditions  of  the 
ordinances  and  such  default  should  continue  three  months, 
exclusive  of  time  during  which  the  companies  were  necessarily 
interfered  with  by  unavoidable  accidents,  labor  strikes  or 
orders  of  court,  then  the  city  council  might  declare  the  for- 
feiture of  the  franchises.  There  was  a  provision,  however,  to 
the  effect  that  any  such  forfeiture  should  not  lie  as  against  a 
pledgee  under  any  mortgage  executed  by  the  companies  and 
falling  due  prior  to  the  ^ate  of  expiration  of  the  franchises, 
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namely,  February  1,  1937,  on  condition  that  the  amount  of 
any  such  mortgage  should  not  be  greater  than  the  entire 
value  of  the  property  as  represented  by  the  purchase  price 
fixed  in  the  ordinances.  In  case  of  foreclosure,  the  city  was 
to  have  the  right  to  bid  and  become  the  purchaser.  Any  new 
company  succeeding  to  the  property  at  foreclosure  sale  was  to 
hold  it  subject  to  the  conditions  of  the"  ordinances  and  sub- 
ject to  the  right  of  the  city  to  purchase  it  at  any  time,  or  to 
appoint  a  licensee  to  make  such  purchase,  but  in  the  case  of 
purchase  by  a  licensee  under  these  conditions,  the  twenty 
per  cent  bonus  to  be  paid  by  the  licensee  under  other  condi- 
tions, would  not  be  required.  In  case  the  companies  failed 
to  carry  through  the  work  of  immediate  rehabilitation  within 
the  time  and  in  the  manner  set  forth  in  the  ordinances,  due 
allowance  being  made  for  unavoidable  delays  or  interruptions, 
each  of  the  companies  so  in  default  was  to  pay  the  city  the 
sum  of  $10,000  a  day  as  liquidated  damages  during  the  con- 
tinuance of  such  default.  For  failure  to  maintain  first-class 
street  railway  service,  the  companies  were  liable  to  a  fine  of 
from  $50  to  $500  for  every  such  failure,  each  day  of  the  con- 
tinuance of  the  failure  being  held  to  be  a  separate  offense. 

337.  Financial  results  of  the  Chicago  settlement  and  the 
outlook  for  municipal  ownership — The  company  having  con- 
trol of  the  street  railways  in  the  West  and  North  divisions 
of  the  city  was  prevented  by  legal  complications  from  accept- 
ing the  ordinance  until  nearly  a  year  after  the  date  of  its 
passage,  and  consequently  there  was  considerable  delay  in 
inaugurating  the  general  rehabilitation  of  its  lines.  Never- 
theless, on  January  31,  1910,  at  the  end  of  the  first  three- 
year  period  following  the  date  of  these  ordinances,,  the  capital 
account  of  the  Chicago  Railways  Company  had  increased 
from  the  $29,000,000  of  the  original  or  basic  purchase  price 
to  $51,851,308.97.  The  capital  account  of  the  Chicago  City 
Eailway  Company,  which  controls  the  lines  in  the  South 
division  of  the  city,  had  increased  from  the  basic  figure  of 
$81,000,000  to  $38,507,294.18.  Disregarding  the  figures. for 
two  minor  companies  which  were  brought  under  the  general 
scheme  of  the  settlement  ordinances  subsequent  to  1907,  the 
purchase  price  representing  guaranteed  capital  investment  in 
the  street  railway  properties  of  Chicago  has  been  growing  as 
follows : 
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June  30,  1906,  basic  price $50,000,000.00 

January  31,  1908 '....'. 61,641,193.65 

January  31,  1909 75,177,835.33 

January  31,  1910 90,358,603.15 

The  gross  earnings  of  the  two  big  systems  and  the  city's 
share  in  the  net  profits  for  the  first  three  years  under  the 
ordinances  have  been  as  follows: 

Year  ending  Gross  earnings  City's  share  of  profits 

January  31,  1908 $18,833,094.31 $1,564,618.47 

January  31,  1909 19,580,351.74 1,386,877.96 

January  31,  1910 31,530.930.33 1,376,252.65 

Total  for  three  years $59,940,376.37 $4,337,749.08 

The  inclusion  in  the  fixed  purchase  price  of  the  combined 
properties  of  approximately  $17,000,000  for  paving,  cable 
scrap  and  franchise  values,  without  any  provision  in  the 
ordinances  for  the  writing  off  of  this  dead  capital,  is  one  of 
the  most  serious  defects  in  the  Chicago  street  railway  settle- 
ment. Soon  after  the  ordinances  were  passed,  the  Mueller 
law,  by  the  terms  of  which  the  city  had  acquired  the  right 
to  undertake  municipal  ownership,  was  interpreted  by  the 
highest  court  of  Illinois.  It  was  held  that  the  city  could  not 
under  the  constitution  of  the  state,  issue  street  railway  cer- 
tificates as  a  lien  on  the  street  railway  property  alone,  except 
within  the  bounds  set  by  the  constitutional  debt  limit.  In 
the  opinion  of  the  court,  the  provision  in  the  Mueller  law 
requiring  that  the  street  railway  certificates  should  be  se- 
cured by  a  twenty-year  franchise  to  take  over  and  operate 
the  property  in  case  the  city  defaulted  in  its  payments,  ren- 
dered these  certificates  ultimately  a  charge  against  the  general 
credit  of  the  city  and,  therefore,  similar  to  general  bonds. 
As  long  as  the  city  of  Chicago  remains  bound  hand  and  foot 
by  its  limit  of  indebtedness  which,  as  already  shown,  is  now 
fixed  by  a  combination  of  constitutional  and  statutory  pro- 
visions at  one  per  cent  of  the  full  valuation  of  taxable  prop- 
erty, it  will  be  utterly  impossible  for  the  city  to  inaugurate 
municipal  ownership  of  the  street  railways  except  by  means 
of  a  sinking  fund  accumulated  from  net  earnings  or  from 
taxation.  Under  these  circumstances  the  permanent  capital- 
ization of  a  considerable  amount  of  dead  values  is  a  serious 
handicap,  not  only  because  it  increases  the  fixed  purchase 
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price  of  the  properties,  but  also  because  it  permaneutly  dimin- 
ishes the  net  earnings  of  the  street  railways. 

338.  The  Cleveland  "low  fare"  settlement  after  eight 
years'  war. — With  the  doubtful  exception  of  the  Chicago 
ordinances  just  described,  the  new  settlement  franchise  of 
Cleveland,  in  effect  February  19,  1910,  after  ratification  by 
popular  vote,  is  the  outcome  of  the  most  determined  and 
long  continued  struggle  betvi^een  a  city  and  a  street  railway 
monopoly  that  has  taken  place  in  the  United  States.^  Tom 
L.  Johnson's  unique  personality  has  given  the  entire  country 
a  keen  interest  in  the  outcome  of  the  Cleveland  fight.  The 
settlement  ordinance  finally  agreed  upon  between  the  city 
and  the  Cleveland  Eailway  Company,  under  the  tutelage  of 
United  States  District  Judge  Robert  W.  Tayler,  is  a  long 
and  complex  contract.  Its  declared  purpose  is  set  forth  in 
two  paragraphs  of  the  preamble,  as  follows : 

"It  is  the  common  desire  of  the. city  and  The  Cleveland  Railway 
Company  to  have  all  the  grants  of  street-railway  rights  in  the  city  of 
Cleveland  now  outstanding  snrreiidered  and  renewed  upon  terms  here- 
inafter recited,  to  the  end  that  the  rate  of  fare  may  be  reduced,  the 
transfer  privileges  made  definite,  and  the  right  of  the  city  as  to  regula- 
tion and  possible  acquisition  made  certain:  and  *  *  * 

"  It  is  agreed  that  a  complete  readjustment  of  the  street-railroad 
situation  should  be  made,  upon  terms  that  will  secure  to  the  owners  of 
the  property  invested  in  street-railroads  secuiity  as  to  their  property, 
and  a  fair  and  fixed  rate  of  return  thereon,  at  the  same  time  securing 
to  the  public  the  largest  powers  of  regulation  in  the  interest  of  public 
service,  and  the  best  street-railroad  transportation  at  cost,  consistent 
with  the  security  of  the  property,  and  the  certainty  of  a  fixed  return 
thereon,  and  no  more." 

339.  Powers  and  duties  of  the  city  street  railroad  com- 
missioner in  Cleveland. — An  examination  of  the  means  pro- 
vided in  this  ordinance  for  securing  the  objects  set  forth,  re- 
veals many  interesting  innovations.  In  the  first  place,  the 
machinery  provided  for  the  enforcement  of  the  city's  control 
and  for  the  solution  of  problems  over  which  the  city  and  the 
company  may  become  dead-locked,  is  substantially  new. 
While  the  city's  ultimate  authority  in  relation  to  the  company 

•Ordinance  No.  16,SS8-A,  entitled  "An  Ordinance  granting  a  renewal  of  the 
street  railway  grants  ot  The  Cleveland  Railway  Company,  fixing  the  terms  and 
conditions  of  such  renewal  grant,  changing  the  rates  ot  fare,  regulating  transfers 
and  terminating  existing  grants,"  passed  by  the  council  and  approved  by  the 
mayor  December  18,  1909,  accepted  hy  the  company  December  20,  1909 :  accep- 
tance ratified  by  company's  stockholders  January  26, 1910,  and  approved  by  the 
people  at  referendum  election  February  17, 1910. 
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continues  to  be  vested  in  the  city  council,  provision  is  made 
for  the  administrative  supervision  of  the  company's  affairs 
by  a  "  city  street  railroad  commissioner "  appointed  by  the 
mayor  subject  to  the  approval  of  the  council,  and  subject 
to  removal  by  the  mayor  at  any  time.  This  commissioner  is 
to  act  as  the  technical  advisor  of  the  council  in  all  matters 
affecting  the  interpretation,  meaning  or  application  of  any 
of  the  provisions  of  the  franchise. 

"He  shall  keep  always  informed,"  says  the  ordinance,  "as  to  all 
matters  affecting  the  cost  or  quality  or  quantity  of  service  furnished, 
the  receipts  and  disbursements  and  property  of  the  company,  the  rate 
of  fare,  the  vouchering  of  expenditures;  and  if  he  disapproves  of  the 
vouchei'ing  of  expenditure's,  or  of  the  manner  of  keeping  accounts,  or 
other  matters  affecting  the  bookkeeping  of  the  company,  he  shall  at 
once  take  the  matter  up  with  the  company ;  and  in  case  of  disagree- 
ment the  matter  shall  at  once  be  submitted  to  the  committee  on  standard 
classification  of  accounts  of  the  American  Street  and  Interurban  Railway 
Accountants'  Association,  or  to  such  person  or  persons  upon  whom  the 
regulation  of  such  matters  may  from  time  to  time  be  devolved  by  law; 
and  the  decision  of  such  committee,  or  person  or  persons,  not  incon- 
sistent with  tlie  provisions  of  this  ordinance,  to  whom  this  question  is 
tlius  submitted,  sliall  be  final." 

The  commissioner  is  given  authority,  pending  action  by 
the  council  and  to  meet  emergencies,  temporarily  to  approve 
changes  in  schedules  or  routes  proposed  by  the  company.  It 
is  provided  that  he  shall  have  access  at  all  times  to  the  ac- 
counts, vouchers,  documents,  books  and  property  of  the  com- 
pany relating  to  receipts,  expenditures  and  business  done  in 
the  operation  of  the  railway,  with  full  authority  to  inspect, 
audit  and  verify  them.  The  company  is  required  to  furnish 
the  commissioner  monthly  reports  of  its  car  mileage  and 
earnings,  and  such  other  statements  and  reports  as  he  may 
from  time  to  time  demand.  If  at  any  time  the  commissioner 
notifies  the  company  that  in  his  judgment  any  laxity,  care- 
lessness or  inefficiency  exists  in  the  collection  of  the  com- 
pany's revenues,  or  in  permitting  free  transportation,  or 
that  there  is  any  wastefulness  in  the  purchase  of  materials, 
or  in  the  employment  of  persons  or  their  compensation,  he 
will  have  authority  to  employ  such  assistants  as  he  may  need 
to  determine  the  facts.  In  case  he  finds  anything  wrong  as 
a  result  of  such  investigation,  the  evil  must  be  corrected  at 
once,  or  if  a  dispute  arises  in  regard  to  the  results  of  the 
investigation,  the  matter  will  he  referred  to  arbitration.    The 
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company  is  required  to  furnish  the  commissioner  suitable 
room  in  connection  with  its  general  office,  with  the  necessary- 
furniture,  stationery  and  supplies,  and  to  pay  the  commis- 
sioner's salary  and  expenses  as  an  operating  charge  against 
the  railway.  The  commissioner's  salary  is  to  be  fixed  by  the 
city  council,  but  is  limited  to  $1000  a  month.  The  commis- 
sioner may  employ  all  the  assistants  he  deems  necessary  "to 
enable  him  at  all  times  -to  inspect  and  audit  all  receipts,  dis- 
bursements, vouchers,  prices,  payrolls,  timeeards,  papers, 
books,  documents  and  property  of  the  company,"  and  may 
fix  the  salaries  of  the  persons  employed  by  him.  The  aggre- 
gate amount  of  these  salaries,  not  including  his  own  however, 
is  limited  to  one  per  cent  of  the  fund  set  aside  under  the  terms 
of  the  ordinance  to  meet  the  operating  expenses  of  the  rail- 
way. But  the  expenditures  authorized  by  the  commissioner 
are  subject  to  the  approval  of  the  council.  Whenever  any 
extension,  betterment  or  permanent  improvement  of  the  rail- 
way is  proposed,  the  commissioner  has  the  right  to  employ 
such  assistants  as  he  may  deem  necessary  for  the  purpose  of 
checking  over  the  company's  estimates  of  the  work,  and  if 
the  work  is  actually  undertaken,  he  may  employ  assistants 
for  the  purpose  of  checking  materials,  labor  and  other  costs 
in  connection  with  the  improvement.  The  expenditures  of 
the  commissioner  authorized  for  this  purpose  are  outside 
of  the  limit  prescribed  for  the  ordinary  expenses  of  his  office. 
These  extra  expenses  are  limited,  however,  to  one  per  cent  of 
the  estimated  cost  of  the  improvement,  and  are  to  be  treated 
as  a  part  of  that  cost.  In  case  the  improvement  is  not  car- 
ried through,  the  commissioner's  expenses  in  checking  over 
the  estimates  are  to  be  paid  out  of  the  company's  interest 
fund,  but  not  to  be  charged  against  operation.  It  is  expressly 
stipulated  that  if  the  provisions  of  the  ordinance  for  the  ap- 
pointment of  the  city  street  railroad  commissioner  should 
be  held  invalid,  or  if  at  any  time  there  should  be  no  such 
commissioner,  the  city  would  be  authorized  to  designate  the 
city  auditor  or  any  other  of  its  officers  or  employees  to  per- 
form the  duties  of  the  commissioner  as  set  forth  in  the  fran- 
chise. 

340.  The  arbitration  provisions  of  the  Cleveland  fran- 
chise. — The  ordinance  provides  an  elaborate  scheme  for  sub- 
mitting disputed  questions  to  arbitration.    It  is  provided  that 
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either  the  company  or  the  city  may  compel  a  resort  to  arbi- 
tration in  regard  to  any  matter  which  may  be  lawfully  arbi- 
trated and  which  is  not  expressly  excluded  from  arbitration 
by  the  terms  of  the  ordinance.  In  every  case  the  party  de- 
manding arbitration  is  required  to  name  its  representative 
and  notify  the  other  party  of  the  question  to  be  arbitrated. 
The  other  party  must  name  its  representative  within  ten  days 
thereafter,  or  in  case  of  failure  to  do  so,  the  party  demand- 
ing arbitration  will  have  the  right  to  name  the  second  arbi- 
trator. Within  ten  days  after  the  selection  of  the  second 
arbitrator,  the  two  already  chosen  are  required  to  select  a 
third.  If  they  are  unable  to  agree  upon  a  .third  arbitrator, 
then  on  the  application  of  either  of  them  the  third  arbitrator 
may  be  appointed  by  the  person  who  is  United  States  judge 
of  the  district  in  which  Cleveland  is  situated,  but  in  such  a 
ease  five  days'  notice  of  the  application  must  be  given  to 
the  other  party  by  the  party  applying,  and  in  such  application 
the  question  to  be  determined  by  the  board  of  arbitration 
must  be  formulated.  Before  making  any  final  appointment 
on  such  application,  the  judge  is  required  to  give  both  the 
company  and  the  city  three  days'  notice  of  the  person  or 
persons  being  considered  by  him,  and  either  party  is  entitled 
within  that  time  to  present  objections  to  any  person  under 
consideration.  A  board  of  arbitration  appointed  under  these 
provisions  of  the  ordinance  must  decide  within  thirty  days 
after  the  appointment  of  the  third  arbitrator  the  questions 
submitted  for  decision  unless  the  arbitrators  agree  unani- 
mously to  an  extension  of  time.  If  no  such  extension  is 
agreed  upon  and  no  decision  is  reached  within  the  time  pre- 
scribed, either  party  may  apply  to  the  judge  for  the  removal 
of  the  third  arbitrator  and  the  appointment  of  a  new  one. 
In  case  the  person  who  is  district  judge  for  the  time  being  is 
disqualified  or  refuses  to  act,  it  is  provided  that  any  United 
States  circuit  judge  of  the  circuit  in  which  Cleveland  is 
situated,  may  appoint  the  third  arbitrator.  The  expenses  of 
the  arbitration,  including  the  fees  of  the  arbitrators,  are  to 
be  fixed  by  the  board  of  arbitration  as  a  part  of  the  award, 
and  are  to  be  paid  by  the  company  out  of  operating  expenses, 
except  that  if  the  expenses  of  arbitration  should  exceed  $5000 
in  any  period  of  six  months,  all  above  that  amount  must  be 
paid  out  of  the  interest  fund.    The  findings  of  the  board  of 
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arbitration  are  to  be  binding  upon  both  parties.  If  the  com- 
pany fails  to  carry  out  in  good  faith  any  award  made  by  arbi- 
tration, provision  is  made  for  penalizing  the  company  by 
reducing  the  fixed  rate  of  interest  allowed  on  its  investment. 
The  extent  of  such  reduction,  which  is  limited,  however,  to 
one  per  cent,  is  to  be  fixed  by  the  arbitrators  themselves.  The 
scope  of  the  matters  that  may  be  referred  to  arbitration  is 
described  in  the  most  broad  and  general  language,  and  also 
there  are  several  important  questions  which  are  specifically 
required  by  the  terms  of  the  franchise  to  be  submitted  to  arbi- 
tration in  case  of  dispute. 

341.  Municipal  control  of  street  railway  service  reserved 
in  the  Cleveland  ordinance.— The  extent  to  which  the  city 
may  control  the  service  rendered  by  the  company  is  carefully 
prescribed.  The  construction,  .rolling  stock,  equipment, 
maintenance  and  operation  of  the  street  railway  are  to  be 
subject  to  the  general  street  railway  ordinances  in  force  at 
the  time  of  the  grant,  except  as  modified  by  the  terms  of  the 
grant  itself,  and  are  to  be  subject  to  future  ordinances  and 
regulations  of  the  city  not  inconsistent  with  the  terms  of 
this  grant.  The  company  is  required  to  use  cars  of  modern 
design,  equipped  with  such  improvements  and  appliances  as 
the  city  may  deem  necessary  and  proper  for  the  safety,  con- 
venience and  comfort  of  the  passengers  and  the  public.  The 
company  is  required  to  run  its  cars  in  such  numbers  and  at 
such  intervals  of  time  and  under  such  rules  and  regulations 
as  the  city  may  from  time  to  time  require,  subject  to  the 
financial  limitations  outlined  in  the  scheme  for  insuring  an 
adequate  return  upon  capital  invested.  The  city  reserves  to 
itself  the  entire  control  of  the  service,  vifith  the  right  to  fix 
schedules  and  routes,  including  routes  and  terminals  of  inter- 
urban  cars,  and  with  the  right  to  determine  the  character  of 
the  cars  and  to  increase  or  diminish  the  service,  on  the  sole 
condition  that  the  council  may  not  require  service  to  an  extent 
which  at  the  maximum  rate  of  fare  permitted  under  the 
ordinance  would  not  produce  enough  money  to  pay  operating 
expenses,  interest  on  the  company's  bonds  and  the  six  per 
cent  return  on  the  balance  of  its  capital  as  fixed  by  the  terms 
of  the  franchise.  If  the  company  disputes  any  resolution 
or  ordinance  of  the  council  regulating  service  on  the  ground 
that  it  will  not  meet  these  financial  requirements,  the  service 
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is  to  be  installed  at  once,  but  the  question  of  its  continuation 
may  be  submitted  to  arbitration.  If  the  arbitrators  decide 
that  the  service  required  cannot  be  furnished  on  the  condi- 
tions specified,  the  company  will  have  the  right  to  cease  obey- 
ing the  order  or  resolution  and  may  recoup  any  losses  sus- 
tained during  the  enforcement  of  the  order  in  such  manner  as 
may  be  fixed  by  the  arbitrators.  The  company  is  authorized 
to  carry  mail  for  the  United  States  government  and  may 
operate  funeral-cars,  observation-cars,  express-passenger  serv- 
ice and  other  special  cars,  and  may  transport  tools,  materials 
and  supplies  needed  for  the  construction,  maintenance  and 
operation  of  the  road,  but  the  operation  of  special  cars  is  not 
to  be  permitted  to  interfere  virith  the  carriage  of  passengers 
and  is  to  be  subject  at  all  times  to  regulation  by  the  council. 
The  company  is  also  required  to  operate  hospital-cars  and 
supply-cars  for  the  city,  and  such  other  cars  for  exclusively 
municipal  purposes  as  the  city  may  direct,  but  all  such  cars 
are  to  be  furnished  by  the  city  and  the  bare  cost  of  operation, 
including  the  salaries  of  employees  and  the  cost  of  current, 
but  not  including  any  contributions  for  fixed  charges  or  track 
maintenance  or  renewal,  is  to  be  paid  by  the  city. 

342.  The  system  of  fares  and  transfers  established  in 
Cleveland.  —  The  Cleveland  ordinance,  as  is  well  known,  is 
the  outcome  of  a  long  and  bitter  conflict,  in  which  the  im- 
mediate purpose  of  those  representing  the  city  has  been  to  se- 
cure lower  fares,  and  the  immediate  purpose  of  those  repre- 
senting the  old  company  has  been  to  secure  a  certain  and 
liberal  return  upon  as  large  a  capitalization  as,  possible. 
These  conflicting  purposes  and  the  compromises  made  with 
the  view  of  reconciling  them  permeate  the  franchise.  The  rate 
schedule  prescribed  is  experimental  and  complex.  During  the 
first  eight  months  of  operation  under  the  ordinance,  and 
until  the  lines  have  been  fully  equipped  with  pay-enter  cars 
for  a  period  of  three  months,  the  rate  of  fare  is  to  be  three 
cents  cash,  with  one  cent  additional  for  a  transfer.  The  pay- 
ment of  a  single  fare  will  entitle  a  passenger  to  a  continuous 
ride  within  the  present  limits  of  the  city  of  Cleveland  in  one 
direction  over  any  of  the  company's  routes.  When  the  pas- 
senger pays  his  fare  he  may  demand  a  transfer  ticket  which 
will  enable  him  to  make  a  continuous  journey  on  any  other 
of  the  company's  routes  except  in  a  substantially  opposite 
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direction  parallel  to  the  route  on  which  he  started.  He  must 
use  his  transfer,  however,  within  five  minutes  after  leaving 
the  ear  on  which  he  has  paid  a  fare,  or  in  case  no  car  is 
available  within  five  minutes,  then  on  the  first  car  that  comes 
along  at  the  transfer  point.  It  is  also  required  that  trans- 
fers be  made  at  the  first  point  of  intersection  of  the  two 
routes  reached  by  the  car  on  which  the  fares  have  been  paid. 
Where  two  or  more  routes  are  operated  regularly  on  the  same  j 
street,  passengers  who  are  able  to  reach  their  destination  by 
one  of  the  routes,  have  no  right  to  take  another  and  demand 
a  transfer.  There  is  also  provision  for  a  transfer  upon  a 
transfer  without  additional  charge  to  any  one  of  three  cross- 
town  lines.  Eeasonable  regulations  to  prevent  the  misuse  of 
transfers  may  be  made  by  the  company,  subject  to  the  ap- 
proval of  the  city  council.  One  child  under  six  accompanied 
by  an  adult  must  be  carried  free^  but  an  adult  accompanied 
by  two  children  under  six  will  have  to  pay  one  fare  for. the 
two.  The  company  is  required  to  proceed  immediately  upon 
the  taking  effect  of  the  ordinance  to  extend  the  pay-enter 
system  of  fare  collections,  and,  if  it  is  able  to  raise  the  neces- 
sary money,  must  have  at  least  450  pay-enter  cars  in  service 
within  five  months,  and  within  eighteen  months  from  that 
date  must  have  all  its  ears  operated  as  pay-enter  ears,  except 
that  it  may  continue  to  use  as  trailers  not  more  than  100 
small  open  cars  already  owned  by  it.  A  pay-enter  car  is 
defined  in  the  ordinance  as  a  car  equipped  with  a  fare-box  and 
so  arranged  as  effectively  to  provide  for  the  prepayment  of 
fares.  The  company  is  required  to  carry  policemen  and 
firemen  while  in  uniform  and  on  duty  free  of  charge,  but  is 
not  permitted  to  give  free  transportation  otherwise  except 
to  motormen,  conductors  and  inspectors  of  the  company  in 
uniform,  and  to  other  employees  not  in  its  general  office  while 
on  duty  or  while  going  to  or  returning  from  work.  The  com- 
pany is  required  to  adopt  all  reasonable  protective  measures 
to  provide  for  the  collection  of  fares. 

The  general  regulations  in  regard  to  free  transportation, 
continuous  rides  and  the  collection  of  fares  apply,  no  matter 
what  rate  may  be  enforced.  As  a  matter  of  fact,  however, 
the  ordinance  provides  ten  schedules  of  rates  of  which  the 
one  to  be  given  an  eight  months'  trial  at  the  outset  is  No. 
5  in  the  downward  scale.     These   rate   schedules,  of  which 
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the   first   is   prescribed    as    a   maximum   rate,    are    as    fol- 
lows: 

(a)  Four  cents  cash  fare,  seven  tickets  for  twenty-five  cents  (25c.), 
one  cent  (Ic.)   transfer,  no  rebate. 

(b)  Pour  cents  (4c.)  cash  fare,  seven  (7)  tickets  for  twenty -five  cents 
(35c.),  one  cent  (Ic.)  transfer,  one  cent  (Ic.)  rebate. 

(c)  Four  cents  (4c.)  cash  fare,  three  (3)  tickets  for  ten  cents  (10c. ), 
one  cent  (Ic.)  transfer,  no  rebate. 

(d)  Four  cents  (4c.)  cash  fai'e,  three  (3)  tickets  for  ten  cents  (lOc), 
one  cent  (Ic.)  transfer,  one  cent  (Ic.)  rebate. 

(e)  Three  cents  (8c.)  casli  fare,  one  cent  (Ic.)  transfer,  no  rebate. 

(f)  Tliree  cents  (3c.)  cash  fare,  one  cent  (Ic.)  transfer,  one  cent  (Ic.) 
rebate. 

(g)  Three  cents  (3c.)  cash  fare,  two  (3)  tickets  for  five  cents  (5c.),  one 
cent(lc.)  transfer,  no  rebate. 

(h)  Three  cents  (3c.)  cash  fare,  two  (3)  tickets  for  five  cents  (5c.),  one 
cent  (Ic.)  transfer,  one  cent  (Ic.)  rebate. 

(i)  Two  cents  (2c.)  cash  fare,  one  cent  (Ic.)  transfer,  no  rebate. 

(j)  Two  cents  (2c.)  casli  fare,  one  cent  (Ic.)  transfer,  one  cent  (Ic.) 
rebate. 

343.  Provisions  of  the  Cleveland  franchise  for  determining 
the  cost  of  service. — The  theory  of  the  ordinance  is  that  trans- 
portation within  the  limits  of  this  rate  schedule  should  be 
furnished  at  cost.  The  means  provided  for  determining  cost 
are  elaborate  and  interesting.  In  the  first  place,  the  current 
receipts  of  the  company  are  divided  into  three  funds,  namely, 
(1)  expense  fund;  (2)  maintenance  and  renewal  fund;  and 
(3)  interest  fund. 

(1)  Into  the  expense  fund  is  to  be  paid  11^  cents  per 
car  mile  for  each  revenue  mile  made  by  cars  equipped  with 
motors,  exclusive  of  construction  and  repair  cars,  and  60%  of 
that  amount  for  each  car  mile  made  by  a  revenue  trailer.  In 
case  the  city  establishes  a  schedule  on  any  car  line  requiring 
the  operation  of  more  cars  during  any  hour  in  the  day  than 
twice  the  number  of  cars  operated  per  hour  on  the  base  table 
for  that  line,  an  additional  car  mile  allowance  must  be  made 
to  the  expense  fund  for  the  cars  so  operated,  to  meet  the  in- 
creased cost,  if  any,  of  such  excess  operation.  In  case  of 
disagreement  in  regard  to  the  matter,  the  question  is  to  be 
submitted  to  arbitration.  Out  of  the  expense  fund  the  com- 
pany must  pay  its  operating  expenses,  insurance,  claims  for 
damages  and  miscellaneous  expenses,  but  not  more  than  $1000 
per  month  may  in  any  event  be  paid  out  of  this  fiind  for  any 
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extension,  betterment  or  permanent  improvement.  All  expen- 
ditures from  this  fund  for  extensions,  betterments  or  per- 
manent improvements  must  be  reported  monthly  to  the  city 
council.  If  such  extensions  are  approved  by  the  council  the 
money  will  be  replaced  by  new  capital  and  paid  into  the  in- 
terest fund;  otherwise,  the  expenditures  will  be  charged  to 
operating  expenses.  Among  the  operating  expenses  which 
the  company  is  required  to  meet,  is  the  maintenance  of  the 
pavement  within  a  space  seven  feet  in  width  for  single  track 
and  for  double  tracks  the  entire  space  between  the  tracks 
and  the  rails  and  for  one  foot  on  either  side,  but  not  exceed- 
ing a  maximum  width  of  eighteen  feet,  except  about  curves, 
special  work  and  where  there  are  more  than  two  tracks  in 
the  street.  One  section  of  the  ordinance  provides  that  the 
salaries  of  persons  employed  by  the  company  who  receive 
$1,500  a  year  or  more  shall  not  be  in  excess  of  the  salaries 
paid  for  similar  work  by  other  properties  of  the  same  rel- 
ative size.  As  an  offset  to  this  limitation,  if  indeed  it  may 
be  considered  as  a  real  limitation,  it  may  be  noted  that  there 
is  no  provision  in  the  ordinance  giving  the  city  control  of 
the  company's  contracts  for  power,  if  it  should  make  any, 
except  indirectly  in  connection  with  the  limitation  put  upon 
the  company's  allowance  for  operating  expenses. 

(2)  Into  the  maintenance  and  renewal  fund  there  is  to  be 
paid  four  cents  per  car  mile  during  the  six  months  from  De- 
cember to  May,  inclusive ;  six  cents  per  car  mile  during  the 
five  months  from  June  to  October,  inclusive,  and  five  cents 
per  car  mile  during  November.  Any  portion  of  this  fund  not 
needed  for  immediate  maintenance  or  renewals  is  to  be  ac- 
cumulated and  may  from  time  to  time  be  invested  in  the 
bonds  of  the  company  or  in  the  payment  of  its  floating  in- 
debtedness, so  far  as  that  is  a  part  of  the  company's  capital 
value.  To  make  the  investment  of  this  fund  easy,  it  is  ex- 
pressly provided  that  in  any  bonds  issued  by  the  company  in 
the  future  the  call  price  must  be  stipulated.  It  is  required 
that  the  bonds  may  be  redeemed  at  any  interest  maturing 
period  on  ninety  days'  notice  at  105.  Whenever  any  amount 
invested  is  needed  for  maintenance  or  renewals,  the  company 
must  issue  new  mortgage  bonds  or  incur  a  new  floating  in- 
debtedness to  the  amount  of  the  investment,  with  the  inter- 
est that  would  have  accrued  upon  it,  in  order  to  replenish  the 
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fund.  In  case  the  car  mileage,  allowance  for  the  expense 
fund  and  the  maintenance  and  renewal  fund  should  prove  to 
be  either  excessive  or  insufficient,  they  may  be  increased  or  de- 
creased from  time  to  time  by  an  agreement  between  the  com- 
pany and  the  city,  or  in  case  of  disagreement,  by  arbitration. 
It  was  expressly  stated  as  the  intent  of  the  ordinance  that  the 
maintenance  and  renewal  fund  should  be  sufficient  to  enable 
the  company  to  maintain,  renew  and  keep  its  railway  system 
and  property,  including  future  extensions,  betterments  and 
permanent  improvements  in  good  condition,  thorough  repair 
and  working  order  at  an  average  standard  for  the  entire  sys- 
tem of  70  per  cent  of  its  reproduction  value. 

(3)  Into  the  interest  fund  is  paid  all  surplus  earnings 
over  and  above  the  allowances  credited  to  the  expense  fund 
and  the  maintenance  and  renewal  fund.  There  is  also  paid 
into  the  interest  fund  any  surplus  remaining  from  the  expense 
fund  at  the  end  of  every  six  months'  period.  It  was  pro- 
vided that  upon  the  taking  effect  of  the  franchise  ordinance 
the  company  should  place  in  the  interest  fund  the  sum  of 
$500,000,  less  prepaid  accounts  and  plus  accrued  accounts. 
This  fund  was  to  be  deposited  separately  from  the  company's 
current  receipts,  and  the  interest  on  deposits  accruing  from 
this  fund  was  to  be  credited  to  it.  Out  of  the  interest  fund 
must  be  paid  all  taxes,  interest  and  dividends. 

In  the  scheme  of  things  provided  by  this  ordinance,  the 
interest  fund  is  to  be  the  pulse  by  which  the  street  railway 
doctors  are  to  determine  the  condition  of  the  company  from 
time  to  time  and  thereby  to  readjust,  if  necessary,  the  pa- 
tient's regimen.  If  at  the  end  of  the  first  eight  months'  trial 
of  the  three  cent  fare  as  set  forth  in  rate  schedule  "  e,"  it  is 
found  that  the  interest  fund  has  become  depleted  by  the 
charges  for  taxes,  interest  on  bonded  debt  and  the  dividends 
allowed,  this  fact  will  be  considered  as  prima  facie  evidence 
that  the  rate  schedule  in  force  is  top  low.  Thereupon  the 
company  must  install  the  next  higher  rate  of  fare,  unless  in 
its  opinion  even  that  will  be  inadequate  to  restore  the  balance 
in  the  interest  fund  and  meet  the  current  charges  against  this 
fund,  in  which  case,  with  the  consent  of  the  city,  the  company 
may  install  any  rate  of  fare  up  to  the  maximum  schedule 
allowed  by  the  ordinance.  If  the  city  and  the  company  can- 
not agree  as  to  what  schedule  shall  be  installed,  the  question  is 
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to  be  submitted  to  arbitration.  Any  such  higher  rate  estab- 
lished by  agreement  or  by  award  will  continue  in  force  for  six 
months.  Thereafter,  whenever  the  amount  credited  to  the 
interest  fund,  less  the  proportion  of  accrued  payments  to  be 
made  from  it,  falls  as  low  as  $300,000,  or  rises  as  high  as 
$700,000,  this  fact  will  be  prima  facie  evidence  of  the  neces- 
sity of  changing  the  rate  of  fare  to  the  next  higher  or  the 
next  lower  schedule,  as  the  case  may  be.  If  either  the  city 
or  the  company  desires  to  have  the  rate  of  fare  changed  other- 
wise than  in  the  manner  already  described,  the  party  desir- 
ing the  change  must  give  written  notice  to  the  other,  stating 
the  increase  or  decrease  desired.  If  the  other  party  assents, 
the  change  requested  will  be  made.  In  case  of  disagree- 
ment, the  matter  will  be  submitted  to  arbitration.  In  deter- 
mining the  amount  in  the  interest  fund  at  any  given  time,  de- 
ductions for  "  accrued  proportionate  payments,"  are  to  be  made 
according  to  varying  percentages  of  the  aggregate  annual 
charges  against  the  fund.  These  percentages  are  fixed  in 
accordance  with  estimated  monthly  surplus  earnings  as  fol- 
lows: for  January,  7%;  for  February,  6%;  for  March, 
7%;  for  April,  8%;  for  May  and  June,  9%  each;  for  July 
and  August,  10%  each;  for  September  and  October,  9%  each; 
for  November  and  December,  8%  each. 

344.  The  capital  value  upon  which  the  Cleveland  company 
is  guaranteed  a  fair  return. — The  "  capital  value  "  allowed 
to  the  company  at  the  time  of  the  passage  of  the  ordinance, 
for  the  purpose  of  determining  rates,  and  for  the  purpose  of 
fixing  the  price  at  which  the  property  could  be  taken  over  by 
the  city,  was  set  forth  in  the  ordinance,  subject  to  certain 
modifications,  and  the  principles  were  laid  down  on  which  in- 
creases and  decreases  of  capital  value  should  be  made  in  the 
future.  The  ordinance  is  specific  in  declaring  that  nothing 
contained  in  it  shall  be  deemed  a  limitation  upon  the  amount 
of  capital  stock  that  may  be  issued  by  the  company  or  the 
amount  of  indebtedness  that  may  be  incurred  by  it,  the  sole 
purpose  of  the  capital  valuation  fixed  in  the  ordinance  being 
to  furnish  a  basis  for  determining  the  return  to  be  allowed 
the  company  from  the  carriage  of  passengers,  the  rate  of 
fare  and  the  price  at  which  the  property  may  be  bought. 
The  capital  value  as  set  forth  in  the  ordinance  is  made  up 
of  the  following  items : 
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(a)  The  company's  bonded  debt  aggregating  |8, 138, 000. 

(b)  The  company's  floating  debt,  made  up  as  follows : 

1.  Bills  payable,  aggregating  $1,388,000  as  of  January  1, 1908, 

less  any  amount  that  may  have  been  paid  before  the  ordi- 
nance went  into  effect. 

2.  Whatever  sum,  if  any,  may  be  needed  to  be  added  to  the 

money  on  hand  to  make  up  the  |500,000  to  be  put  in  the 
interest  fund  as  a  starter. 

3.  All  the  outstanding  debts  of  the  Municipal  Traction  Com- 

pany, the  Forest  City  Railway  Company,  the  Low  Fare 
Railway  Company  and  the  Neutral  Street  Railway  Com- 
pany, including  any  claims  liquidated  in  the  future,  less 
any  cash  that  may  be  on  hand  after  setting  aside  the 
$500,000  interest  fund. 

4.  A  sum  equal  to  7i^  on  the  par  value  of  stock  guaranteed  by 

the  Municipal  Traction  Company  while  it  had  control  of 
the  property  as  the  lessee  of  the  Cleveland  Railway  Com- 
pany, and  a  further  sum,  not  exceeding  $50,000,  to  be 
paid  equitably  to  persons  who  had  disposed  of  their  stock 
held  under  such  guaranty. 

5.  An  amount  equal  to  the  par  value  of  the  outstanding  capital 

stock  of  the  Neutral  Street  Railway  Company. 

6.  All  then  existing  debts  of  the  Cleveland  Railway  Company ; 

also  all  then  existing  claims  against  the  company  that 
might  thereafter  be  liquidated;  also  one  quarter's  divi- 
dend, or  li%  on  $14,675,600,  less  any  amount  paid  by  the 
Municipal  Traction  Company  to  the  stockholders  of  the 
Cleveland  Railway  Company  for  dividend  on  or  about 
October  1,  1908;  also  6^  interest  upon  the  "residue"  of 
the  capital  value  of  the  Cleveland  Railway  Company  as 
set  forth  under  "c,"  from  January  1,  1910,  to  the  taking 
effect  of  this  ordinance. 

7.  All  claims  against  the  receivers  which  the  company  may  be 

required  by  order  of  court  to  pay. 

(c)  The  sum  of  $14,675,600,  being  the  valuation  awarded  by  Judge 

Tayler  to  the  company's  stock.  This  particular  amount 
was  arrived  at  by  subtracting  the  amount  of  the  company's 
bonded  indebtedness  plus  its  floating  indebtedness  as  reported 
as  of  January  1,  1908,  from  a  total  of  $24,091,600,  made  up  of 
the  following  items: 

1.  Value  of  the  Cleveland  Railway  property,  $21,127,149.53. 

2.  Value  of  the  Forest  City  Railway  property,   1,805,600.00. 

3.  Eighteen  months'  unpaid  dividends  at  6^  per  annum  on  the 

value  of  the  capital  stock  of  the  Cleveland  Electric  Rail- 
way Company  as  agreed  upon  in  the  former  settlement  of 
April,  1908,  which  was  overthrown  by  the  referendum, 
$1,158,300.00. 

4.  Addition  agreed  upon  to  equalize  stock  value,  $550.47. 

It  will  be  seen,  therefore,  that  the  company  started  out 
tinder  the  new  franchise  with  a  fixed  capital  value  of 
$22,803,600,  plus  the  amount  of  the  company's  floating  in- 
debtedness and  other  allowances  under  "  b."    Upon  that  por- 
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tion  of  the  company's  capital  value  represented  by  bonded 
debt,  the  company  was  to  be  allowed  a  5%  return  out  of  the 
interest  fund  for  the  purpose  of  paying  the  interest  prescribed 
in  the  mortgages  securing  the  bonds.  Upon  the  amount  of 
the  company's  floating  debt  and  the  other  items  in  "  b,"  and 
upon  the  residue  of  the  company's  capital  value  as  set  forth 
in  "  c,"  the  company  was  to  be  allowed  a  return  of  6%,  to  be 
paid  out  of  the  interest  fund. 

The  company  may  at  any  time  refund  its  bonds  or  capital- 
ize or  issue  bonds  for  its  floating  debt  and  other  obligations 
as  defined  in  "b,"  but  all  bonds  hereafter  sold  by  the  com- 
pany must  be  sold  at  the  best  price  obtainable  and  must 
contain  a  provision  making  them  payable  on  ninety  days' 
call  at  any  interest  maturing  period  at  105  and  accrued  in- 
terest. The  city  must  be  given  thirty  days'  advance  notice 
of  all  proposed  sales  of  bonds.  Upon  the  refunding  of  its 
bonds,  the  company  will  be  allowed  from  the  interest  fund 
the  same  rate,  not  exceeding  6%,  which  the  refunding  bonds 
may  bear.  The  company  may  without  the  city's  consent 
issue  and  sell  its  capital  stock  or  increase  its  bonded  or 
floating  debt,  but  no  such  increase  in  capital  stock  or  in- 
debtedness will  be  considered  as  a  part  of  the  company's 
capital  value  unless  such  increase  is  made  pursuant  to  the 
provisions  of  the  franchise  or  with  the  consent  of  the 
city. 

There  is  to  be  added  to  the  capital  value  from  time  to  time 
the  par  value  of  bonds  or  stock  sold  or  debt  created  for  ex- 
tensions, betterments  or  permanent  improvements  author- 
ized by  the  city,  but  the  company  may  not  sell  its  capital 
stock  for  less  than  par  or  its  mortgage  bonds  for  less  than 
par  except  with  the  city's  consent.  The  ordinance  provides 
specifically  that  75%  of  the  cost  of  reconstructing  or  re- 
modeling the  company's  existing  cars  so  as  to  make  them  pay- 
enter  cars  and  the  entire  cost  of  new  pay-enter  cars  shall  be 
added  to  capital  value.  In  case  any  of  the  company's  prop- 
erty represented  in  its  capital  value  is  sold,  the  proceeds 
may  be  used  in  the  payment  of  floating  indebtedness  or  may 
be  deposited  with  the  trustee  under  any  mortgage  issued  by 
the  company.  In  the  construction  or  acquisition  of  any  ex- 
tension, betterment  or  permanent  improvement,  the  sums  so 
placed  on  deposit  with  the  trustee  must  first  b§  used. 
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The  words  "  extensions,  betterments  and  permanent  im- 
provements "  in  eontra-distinction  from  "  repairs,  mainte- 
tenanee,  renewals  and  replacements  of  property "  are 
defined  as  meaning  "  the  acquisition,  construction  and  equip- 
ment of  additional  lines  of  street  railway,  power-houses, 
switches,  sidings,  car-houses,  shops,  rolling  stock,  machinery 
and  other  property,  or  additions  to  existing  equipment,  or 
difference  between  cost  of  new  sources  of  power  or-  new 
methods  of  propulsion  and  the  cost  of  the  source  of  power 
or  method  of  propulsion  replaced,  if  new  at  the  time  of  re- 
placement, and  all  expenses  incident  to  such  construction 
and  acquisition ;  and  also,  wherever  any  property  of  the  com- 
pany is  replaced  by  other  property  at  a  greater  cost  fhan 
would  be  the  first  cost  of  such  property,  if  purchased  at  the 
time  of  replacement,  then  such  excess  cost  shall  be  deemed 
an  extension,  betterment  or  permanent  improvement  within 
the  meaning  of  those  words  as  used  in  this  ordinance." 
In  case  of  disagreement  in  regard  to  the  matter,  the  question 
of  what  proposed  expenditures  of  the  company  are  for  ex- 
tensions, betterments  and  permanent  improvements,  will  be 
submitted  to  a  board  of  arbitration. 

345.  The  Cleveland  purchase  clause.— One  of  the  most 
vital  portions  of  any  street  railway  franchise  is  the  purchase 
clause,  or  the  clause  setting  forth  the  ftatus  of  the  com- 
pany at  the  expiration  of  the  grant.  In  this  Cleveland  fran- 
chise, the  right  is  reserved  to  the  city,  upon  giving  six 
months'  previous  written  notice,  to  purchase  and  take  over 
the  company's  entire  street  railway  system,  including  its 
suburban  lines,  by  paying  the  capital  value  of  the  property 
as  fixed  by  the  ordinance  plus  a  bonus  of  10%,  and  upon 
assuming  in  addition  thereto,  all  the  obligations,  indebted- 
ness and  liabilities  of  the  company  other  than  its  bonded 
indebtedness.  Upon  taking  the  property  over,  the  city  may 
assume  the  company's  bonds  if  the  law  permits,  or  may  pur- 
chase them  if  the  law  authorizes  the  purchase  and  the  bonds 
are  callable,  or  may  take  the  property  subject  to  the  com- 
pany's outstanding  bonds^  To  the  extent,  however,  that  the 
city  assumes  either  the  floating  or  the  bonded  indebtedness, 
or  takes  the  property  subject  to  such  debt,  the  amount  of 
the  debt  is  to  be  subtracted  from  capital  value  before  the 
addition  of  the  10%  bonus  which  the  city  is  required  to  pay. 
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The  company  agrees  that  if  the  law  permits  purchase  and 
the  city  exercises  its  option  to  purchase,  it  will  execute  and 
deliver  to  the  city  a  good  and  sufficient  deed  conveying  a 
good  marketable  title  to  its  railways,  property  and  fran- 
chises, including  cash  on  hand  and  in  the  interest  fund  less 
enough  to  pay  accrued  and  unpaid  dividends  at  the  rate 
of  6%,  subject,  however,  to  the  outstanding  obligations  of 
the  company.  The  company  agrees  that  if  its  current  obliga- 
tions, indebtedness  and  liabilities  then  liquidated,  except 
for  extensions  and  permanent  improvements,  due  at  the 
time  of  the  purchase,  exceed  a  sum  equal  to  10%  of  the 
company's  gross  receipts  for  the  preceding  calendar  year, 
such  excess  shall  be  deducted  from  the  capital  value  in 
determining  the  purchase  price  of  the  property. 

If  at  the  expiration  of  the  grant,  the  city  has  not  pur- 
chased the  property  and  has  not  designated  another  pur- 
chaser for  it,  it  may,  if  the  law  permits,  take  the  property, 
including  its  additions  and  betterments  inside  the  city  limits 
as  they  may  exist  at  the  time,  at  a  price  and  upon  terms 
to  be  agreed  upon  between  the  city  and  the  company,  or  in 
case  of  disagreement  to  be  determined  by  arbitration.  It  is 
to  be  noted  that  if  the  city  exercises  this  option,  the  pur- 
chase price  will  be  fixed  independently  of  the  amount  of  the 
company's  capital  value  as  set  forth  in  the  ordinance.  The 
principles  upon  which  the  appraisal  shall  be  made  are  set 
forth,  however.  The  price  is  to  be  the  value  of  the  property 
for  street  railway  purposes,  being  the  estimated  cost  of 
reproduction  less  a  reasonable  allowance  for  depreciation, 
plus  10%  as  a  bonus.  All  the  physical  property  within  the 
city  limits  used  in  the  operation  of  the  railway  must  be 
included.  Separate  itemized  schedules  with  values  are  to 
be  made  under  six  different  titles  as  follows:  (1)  land;  (2) 
power  plant;  (3)  all  other  buildings;  (4)  track  equipment 
and  pavement,  to  the  extent  that  pavement  is  included  in 
the  company's  capital  value;  (5)  rolling  stock;  (6)  mis- 
cellaneous. No  franchise  value  is  to  be  included,  and  no 
payment  is '  to  be  made  on  account  of  the  amount  in  the 
interest  fund  at  the  time,  which"  in  case  of  purchase  will 
become  the  property  of  the  city.  In  case  it  desires  to  pur- 
chase the  property  under  this  procedure;  the  city  must  give 
notice  and  name  one  arbitrator  at  a  time  not  more  than 
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eighteen  months  nor  less  than  twelve  months  prior  to  the 
termination  of  the  grant.  The  city,  however,  reserves  the 
right  to  refuse  to  take  the  property  at  the  valuation  fixed 
by  arbitration. 

If  the  city  is  unwilling  or  unable  itself  to  purchase  the 
property,  it  may  at  any  time  after  January  1,  1918,  desig- 
nate a  licensee  who  shall  have  the  right  to  take  over  the 
property  in  the  same  manner  as  the  city  might  purchase  it, 
subject  to  the  condition  that  such  licensee  will  agree  to 
accept  a  smaller  return  by  at  least  one-fourth  of  one  per 
cent  upon  what  is  described  as  the  "  residue  "  of  the  capital 
value  after  deducting  the  amount  of  .the  company's  bonded 
and  floating  indebtedness,  than  the  return  then  provided  for 
under  this  ordinance.  A  certain  procedure,  however,  is 
prescribed  in  case  the  property  is  to  be  turned  over  to  a 
licensee.  The  city  must  fix  a  time  for  receiving  bids  and 
give  thirty  days'  public  notice  of  it.  Any  applicant  other 
than  the  existing  company  must  with  his  proposal  deposit 
the  sum  of  $50,000  in  cash  as  a  guaranty  of  good  faith. 
If  the  existing  company  makes  no  proposal,  it  will  be  deemed 
to  propose  the  rate  of  return  then  authorized  under  this  or- 
dinance. If  it  proposes  a  lower  rate  which  is  as  low  as  any 
other  offered,  its  bid  must  be  accepted,  unless  no  other  pro- 
posal is  filed  or  the  licensee  designated  by  the  city  under  a 
lower  proposal  fails  to  purchase  the  existing  company's 
property.  In  either  of  these  cases  the  existing  company's 
proposal  must  be  disregarded.  If  a  licensee  is  designated 
and  he  fails  to  make  good,  unless  prevented  by  legal  pro- 
ceedings over  which  he  has  no  control,  such  failure  is  to  be 
declared  by  resolution  of  the  council,  and  out  of  the  default- 
ing bidder's  $50,000  deposit  there  is  to  be  paid  to  the  com- 
pany any  loss  or  expense  which  in  the  opinion  of  the  council 
has  been  incurred  by  it  in  connection  with  the  filing  of  pro- 
posals, and  the  balance  of  the  money  is  to  be  forfeited  to  the 
city. 

If  at  the  expiration  of  the  franchise  no  extension  or  re- 
newal of  the  franchise  period  has  been  granted,  and  the  city 
does  not  choose  to  purchase  the  property,  any  person  who 
may  be  given  a  franchise  over  the  company's  then  existing 
lines,  or  any  of /them,  must  purchase  the  railroad  or  such 
portion  of  it,  at  an  appraised  valuation,  plus  a  bonus  of  10%. 
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If  the  city  has  not  purchased  the  property  by  January  1, 
1933,  it  may  on  that  day,  having  given  one  year's  previous 
notice,  take  over  the  St.  Clair  Avenue  line  separate  from  the 
rest  of  the  system  at  an  appraised  valuation  plus  10%,  or 
may  designate  a  licensee  to  take  this  line  over. 

346.  Term  of  the  Cleveland  franchise  and  conditions  of 
renewal, — The  period  of  this  grant  extends  to  May  1,  1934, 
hut  the  ordinance  contains  certain  curious  and  complex 
provisions  relative  to  the  extension  of  this  period.  If  at 
any  time  the  company  gets  within  fifteen  years  of  the  ex- 
piration of  its  franchise  without  having  secured  a  renewal 
upon  substantially  the  same  terms,  or  upon  terms  acceptable 
to  it,  it  will  be  entitled  under  the  terms  of  the  franchise  to 
operate  during  the  last  fifteen  years  of  its  franchise  life  at 
the  maximum  rate  of  fare  provided  in  the  ordinance,  without 
reference  to  profits.  But  under  these  circumstances  when- 
ever the  surplus  in  the  interest  fund  amounts  to  more  than 
$700,000,  the  excess  above  $500,000  must  be  applied  to  the 
reduction  of  capital  value  by  the  payment  of  outstanding 
floating  indebtedness",  by  the  payment  of  outstanding  bonds, 
or  by  the  creation  of  a  sinking  fund,  and  in  case  the  city  or 
its  licensee  should  thereafter  purchase  the  property  either 
before'  or  at  the  expiration  of  the  grant,  any  such  deduction 
from  capital  value  would  go  to  reduce  the  purchase  price. 
If,  however,  the  city  should  at  any  time  pass  a  renewal  or- 
dinance extending  the  life  of  the  franchise  to  a  point  more 
than  fifteen  years  in  the  future  and  imposing  no  substantial 
additional  burden  upon  the  company,  and  if  the  company 
should  refuse  to  accept  such  renewal  ordinance,  then  it  will 
lose  its  right  to  charge  the  maximum  fare  and  will  again  be- 
come subject  to  the  scheme  of  fare  regulation  provided  in  the 
original  franchise.  It  is  stipulated  that  any  renewal  ordi- 
nance shall  be  deemed  not  to  impose  any  substantial  addi- 
tional burden  upon  the  company  if  it  is  in  identical  terms 
with  the  original  ordinance  except  as  to  the  time  of  expira- 
tion, or  because  it  makes  the  right  of  the  city  to  purchase  the 
property  at  an  appraised  valuation  continuously  operative 
after  January  1,  1918. 

347.  Suburban  service,  the  neutral  zone,  extensions,  etc., 
in  the  Cleveland  plan, — The  Cleveland  settlement  was  com- 
plicated by  the  existence  of  certain  franchise  contracts  be- 


'  CHICAGO  AND  CLEVELAND  SETTLEMENTS.         189 

tween  the  company  and  some  of  the  suburban  communities. 
The  settlement  ordinancis,  so  far  as  the  uniform  schedules 
of  fare  are  concerned,  applies  only  to  the  present  city  limits ; 
so  far  as  purchase  is  concerned,  before  the  expiration  of  the 
grant,  it  applies  to  the  company's  entire  system;  so  far  as 
purchase  at  an  appraised  valuation  at  the  expiration  of  the 
grant  is  concerned,  it  applies  to  the  city  limits  as  they  may 
exist  at  that  time.  The  company  is  required,  however,  to  oper- 
ate its  Broadway  line  to  Garfield  Park,  outside  of  the  city 
limits,  at  the  same  rates  of  fare  charged  within  the  city. 
The  company  is  authorized-  during  the  continuance  of  this 
franchise  to  maintain  its  already  existing  subuTban  lines,  but 
the  cost  of  extensions,  betterments  and  improvements  upon 
existing  suburban  lines,  or  the  cost  of  constructing  additional 
suburban  lines  may  not  be  included  in  capital  value,  except 
with  the  consent  of  the  city.  The  company  is  to  perform 
its  existing"  contracts  with  municipal  corporations  and  boards 
of  county  commissioners  relative  to  its  suburban  lines,  but 
is  not  permitted  to  increase  its  service  above  or  reduce  the 
fare  below  the  requirements  of  the  existing  contracts. 

The  company  may  accept  new  grants  or  renewals  of  exist- 
ing grants  for  the  operation  of  suburban  lines,  but  if  it  does 
so,  the  amount  deducted  from  ear  mileage  receipts  for 
operating  expenses  so  far  as  operation  under  any  such  new 
or  renewal  grant  is  concerned,  may  never  exceed  the  gross 
receipts  from  operation  under  it,  less  the  distributive  share  of 
the  company's  taxes  which  should  be  paid  upon  such  suburban 
property.  In  no  case  is  the  ear  mileage  allowance  for  opera- 
tion within  the  city  to  be  increased  on  account  of  any  defi- 
ciency in  suburban  operation.  But  any  later  surplus  of 
gross  receipts  on  suburban  lines  may  be  used  by  the  company 
to  reimburse  itself  for  an  earlier  deficiency.  After  any  such 
deficiency  has  been  made  good,  the  company,  with  the 
approval  of  the  council,  may  add  to  its  capital  value  the  then 
value  of  the  property  used  on  any  such  suburban  extensions, 
betterments  or  permanent  improvements,  but  the  right  to 
include  such  property  in  capital  value  must  be  determined 
by  agreement,  and  is  not  to  be  subject  to  arbitration. 

There  are  several  other  interesting  provisions  in  this  ordi- 
nance which,  however,  may  not  be  considered  as  being  among 
its  main  features.     There  is  a  provision  that  the  accounts 
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of  the  company  shall  be  kept  in  its  office  "  open  to  inspection 
at  all  reasonable  times,"  but  it  is  not  clear  that  this  publicity 
is  intended  for  the  eyes  of  anyone  but  the  city  street  railroad 
commissioner,  whose  powers  have  already  been  described. 

The  ordinance  also  provides  for  a  neutral  zone  extending 
approximately  one  and  one-third  miles  along  the  lake  front 
and  an  average  of  about  one  mile  in  the  other  direction. 
Within  this  zone  are  a  considerable  number  of  tracks,  for 
the  most  part  upon  viaducts,  owned  by  the  city,  for  the  use 
of  which  the  company  is  required  to  pay  $3,000  a  year  as 
rental,  subject  to  future  adjustment  by  ordinance.  But 
the  annual  rental  may  never  be  fixed  so  as  to  exceed  an 
amount  equal  to  6%  on  the  city's  investment  in  these  tracks 
and  the  appliances  that  go  with  them.  Within  the  neutral 
zone  the  city  reserves  the  right  to  grant  to  any  other  person 
or  corporation  the  right  to  the  joint  use  of  this  company's 
tracks,  appurtenances  and  current,  upon  such  reasonable 
terms  and  conditions  as  the  council  may  prescribe. 

Another  section  of  the  ordinance  provides  that  the  com- 
pany's motive  power  shall  be  electricity  or  such  other  power 
as  may  be  approved  by  the  council. 

The  franchise  provides  that  the  company  must  accept  an 
ordinance  authorizing  it  to  extend  its  Lorain  avenue  line  to 
the  present  city  limits,  on  condition  that  the  property 
owners'  consents  be  presented  before  the  passage  of  such 
ordinance.  No  provision  is  made  for  any  other  extensions 
except  on  the  company's  initiative,  and,  iii  fact,  the  ordi- 
nance expressly  states  that  the  company  alone  may  propose 
extensions. 

Provision  is  made  for  the  forfeiture  of  the  franchise  in 
case  the  company  fails  to  perform  any  of  the  terms  and 
conditions  required  by  this  ordinance,  or  by  the  general  ordi- 
tiances  of  the  city  relating  to  street  railroads  and  not  incon- 
sistent with  the  specific  provisions  of  this  ordinance,  pro- 
vided that  such  failure  has  continued  for  six  months  after 
the  city  has  given  the  company  written  notice  of  its  inten- 
tion to  enforce  a  forfeiture  on  account  of  it.  The  refusal 
of  the  company  to  comply  with  any  material  condition  of 
the  sections  conferring  upon  the  city  the  right  to  purchase 
the  property  or  to  designate  a  licensee  to  purchase  it,  will 
also  work  a  forfeiture  of  the  franchise,  on  condition,  how- 
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ever,  thgt  in  case  the  refusal  affects  the  proposed  purchase 
by  the  city,  the  forfeiture  will  lie  only  if  the  city  has  at  the 
time  legal  authority  to  purchase  the  property. 

By  the  acceptance  of  this  franchise,  the  Cleveland  Eail- 
way  Company  and  the  four  low  fare  railway  companies 
concerned  surrendered  all  the  prior  grants  and  franchises 
held  by  any  of  them. 

Such  is  the  street  railway  settlement  ordinance  of  Cleve- 
land, which  is  surely  one  of  the  most  complex  franchise 
contracts  ever  entered  into  between  an  American  city  and  a 
public  service  corporation.  Time  alone  will  determine  how 
this  contract  will  work  out  in  practical  operation.  It  has 
many  excellent  features,  but  seems  to  be  weak  in  obe  or  two 
important  particulars.  It  makes  no  provision  for  exten- 
sions on  the  initiative  of  the  city;  it  does  not  give  the  city 
adequate  control  over  the  company's  contracts  for  power; 
it  is  not  clear  that  the  rates  of  fare  could  not  be  changed  by 
a  compliant  council  without  being  subject  to  a  referendum 
vote,  and  it  is  by  no  means  certain  that  the  authorized 
capital  value  is  not  excessive.  It  is  a  safe  rule  that  fran- 
chise values  should  never  be  capitalized,  but  this  franchise 
allows  a  capital  value  that  includes  $3,615,823.89  for  old 
franchise  rights  as  determined  by  United  States  District 
Judge  Eobert  W.  Tayler. 
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348.  The  habitat  of  perpetual  street  railway  franchises  in 
the  United  States. — Perpetual  franchises  are  based  on  such  a 
distinctive  theory  of  the  street  railway  business  that  they  de- 
serve separate  treatment.  They  assume  that  the  street  rail- 
way is  a  private  enterprise  and  that  it  is  appropriate  to 
grant  never-ending  special  privileges  to  maintain  structures 
in  the  streets  to  be  used  primarily  for  private  profit.  This 
theory  has  found  expression  more  extensively  in  the  eastern 
states  than  elsewhere  in  the  country.  Nevertheless,  there  are 
cities  in  the  South,  in  the  West  and  in  the  North  which 
have  made  grants  that  are  specifically  perpetual,  or  at  least 
unlimited.  Substantially  all  of  the  important  surface  street 
railway  franchises  of  Greater  New  York  are  perpetual,  as 
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has  already  been  shown  in  a  preceding  chapter.  Perpetual 
fianchises  have  been  the  rule  in  Maine,  Connecticut,  Pennsyl- 
vania and  Delaware,  and,  until  recently,  in  New  Jersey.  The 
earlier  grants  in  Baltimore  and  most  of  the  Rhode  Island 
franchises  are  also  perpetual.  I  have  selected  for  discussion 
in  this  chapter  as  illustrating  the  terms  and  conditions  charac- 
teristic of  perpetual  grants,  the  street  railway  franchises  of 
Philadelphia,  Pittsburgh,  Eochester,  South  Bend  and  Nash- 
ville. 

349.  Competition,  compensation  and  public  control  in  the 
early  franchises  of  Philadelphia. — While  in  most  American 
cities  the  history  of  street  railway  franchises  shows  an  in- 
creasing care  on  the  part  of  municipal  authorities  to  protect 
the  public  interest,  in  Philadelphia  the  reverse  is  true. 
There  is  no  other  large  city  in  the  United  States  that  illus- 
trates so  well  the  caution  and  foresight  displayed  in  the 
earliest  years  of  street  railway  franchise  granting,  the  gradual 
growth  thereafter  of  the  control  exercised  by  the  street  rail- 
way companies  over  municipal  polities  and  the  final  com- 
plete surrender  by  the  city  to  the  companies. 

In  1854,  the  Philadelphia  and  Delaware  Eiver  Eailway 
Company  was  incorporated  by  the  Pennsylvania  legislature 
for  the  purpose  of  building  a  steam  railroad  from  Cherry 
Street,  Philadelphia,  into  the  suburbs,  but  three  years  later 
the  company's  charter  was  amended  so  as  to  give  it  authority 
to  construct  a  street  passenger  railway  in  Fifth  and  Sixth 
streets,  and  in  the  following  year  the  company's  name  was 
changed  to  the  Frankford  and  Southwark  Street  Passenger 
Eailway  Company.^  The  oldest  exclusively  street  railway 
charter  in  Philadelphia  was  granted  by  the  legislature  in  May, 
1857,  to  the  West  Philadelphia  Passenger  Eailway  Company. 
While  the  first  street  railway  charter,  for  Fifth  and  Sixth 
streets,  was  pending  before  the  legislature  in  1857,  there  was 
presented  a  remonstrance  signed  by  1,200  residents  along  the 
proposed  line.^  The  chief  objections  to  the  introduction  of 
street  railways  in  Philadelphia  have  been  summarized  by  Dr. 
Frederick  W.  Speirs  as  follows : ' 

•  "  The  Street  Railway  Situation  in  Philadelphia,"  by  Edwin  O.  Lewis,  June  20, 
1007,  page! . 

'"  The  Street  Eailway  Systpm  nf  Philadelphia:  its  History  and  Present  Condi- 
tion," by  Frederick  W.  Speirs,  Johns  Hopkins  Vniversity  Studies  in  Historical 
and  Political  Science^  March-April-May,  1897,  p.  12. 

»  Work  cited,  p.  12. 
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"(1)  That  the  proposed  railways  were  a  mischievous  speculation, 
aiming  at  monopoly  of  transportation  along  the  great  lines  of  travel. 

"  (3)  That  the  rapidly  moving  cars  could  not  be  readily  stopped  and 
■would  thus  be  exceedingly  dangerous  to  life  and  limb. 

"(3)  That  the  cars  would  disturb  the  repose  of  the  streets  through 
which  they  passed  and  make  city  life  intolerable  by  the  increase  of 
noise. 

"  (4)  That  on  account  of  the  danger  of  the  railways  and  of  the  noise, 
property  along  the  lines  would  be  heavily  depreciated. 

"  (5)  That  the  streets  were  already  overcrowded,  and  the  introduction 
of  railways  would  increase  the  congestion  of  traffic. 

"  (6)  That  the  rails  would  ruin  the  streets  for  the  use  of  carriages 
and  wagons." 

These  objections,  however,  did  not  prevent  the  legislature 
from  granting  the  charter,  and  as  soon  as  the  first  street 
railway  was  opened  in  1858,  there  was  a  marked  change  in 
public  opinion  in  favor  of  street  railways.  In  addition  to  the 
two  comp'anies  which  had  received  legislative  charters  to  con- 
struct street  railways  in  Philadelphia  in  1857,  ten  other  com- 
panies were  chartered  in  1858  and  six  more  in  1859.^  Most 
of  these  early  legislative  grants  contained  a  provision  that  no 
streets  could  be  occupied  or  lines  constructed  without  the 
consent  of  the  city.  As  early  as  1855  a  special  committee  on 
city  passenger  railways  had  been  appointed  by  the  councils. 
This  committee  consulted  Mr.  Strickland  Kneass,  the  city's 
chief  engineer  and  surveyor,  who  in  a  report  dated  October 
12,  1855,  made  certain  notable  recommendations,  which  Dr. 
Speirs  quotes  as  follows :  ^ 

"  As  regards  the  policy  that  should  govern  the  construction  of  city 
passenger  railroads,  I  am  inclined  to  the  opinion  that  to  secure  the  true 
interests  of  the  city,  as  well  as  their  proper  management,  they  should  be 
built  and  maintained  by  the  corporation  '—the  city  issuing  a  license  for 
each  car  to  companies  who  may  have  each  the  exclusive  use  of  a  certain 
route,  thfe  company  to  pay  annually  an  amount  that  shall  be  an  assess- 
ment upon  each  passenger  carried,  the  rates  to  be  regulated  annually 
from  sworn  returns  made  by  the  officers  of  the  company. 

"  The  cars  will  then  bear  the  same  relation  to  the  city  that  the  omni- 
buses now  do,  and  will  prevent  incessant  clashing  between  companies 
that  would  otherwise  be  compelled  to  use  a  portion  of  each  other's 
routes;  it  will  place  in  the  power  of  the  city  the  means  to  correct 
abuses  preventing  imposition  upon  its  citizens  and  the  creating  what 
slioulcl  be  a  public  benefit,  a  nuisance.  The  city  will  then  know  where 
to  look  for  the  proper  repair  of  its  highways,  and  not  be,  in  a  measiirc, 
oependent  upon  a  company  of  individuals  whose  only  interest  will  be 
the  amount  of  dividends  realized. 

J^.^'rs.  wwfc  cited,  p.  16.-         a  Mr.  Kneass  means  the  municipal  corporation. 
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"If  it  is  advisable  (and  I  agree  such  is  the  case)  that  a  commence- 
ment be  made  at  once,  such  contracts  should  lie  entered  into  with  capi- 
talists who  seek  the  investment,  as  will  enable  the  city  to  obtain  the 
possession  of  the  roads  as  soon  as  the  financial  condition  of  its  treasury 
will  permit,  or  whatever  arrangement  to  reach  that  point  Councils  may 
decide  upon." 

Two  years  later  when  the  street  railway  companies  began 
to  apply  to  the  councils  for  local  franchises,  a  general  or- 
dinance was  passed  dated  July  7,  1857,  which  bore  the  ear- 
marks of  Mr.  Kneass's  recommendations,  and  which  re- 
mained until  repealed  in  1907  a  most  important  factor  in  the 
relation  between  the  city  and  the  various  companies.^  Under 
this  ordinance  all  passenger  railroad  companies  within  the 
city  were  made  subject  to  the  restrictions,  limitations  and 
conditions  set  forth.  It  was  made  the  duty  of  the  companies 
to  conform  to  the  surveys,  regulations  and  gradients  as  then 
or  thereafter  established  by  law.  All  proposed  plans,  courses, 
styles  of  rails  and  the  manner  of  laying  them,  were  to  be 
submitted  to  the  board  of  surveys  and  regulations,  whose 
approval  was  to  be  secured  before  the  companies  could  break 
ground  in  any  street.  It  was  provided  by  this  ordinance  that 
the  companies  should-  pay  "  the  entire  cost  and  expense  of 
maintaining,  paving,  repairing  and  repaving  that  may  be 
necessary  on  any  road,  street,  avenue,  or  alley  occupied  by 
them."  As  interpreted  by  later  ordinances  and  by  a  judi- 
cial decision,  this  provision  applied  to  the  entire  roadway, 
from  curb  to  curb.  Indeed,  by  another  ordinance,  of  April 
1,  1859,  it  was  expressly  provided  that  any  street  railway 
company  should  after  receiving  notice  from  the  chief  com- 
missioner of  highways  "repave  or  repair  from  curb-stone  to 
curb-stone  any  street  over  and  along  which  the  tracks  or 
rails  of  said  company  may  pass  "?  The  ordinance  of  1857 
also  provided  that  the  companies  should  clear  the  streets 
of  snow  "  when  the  same  impedes  the  travel  upon  such  high- 
ways." Failure  to  carry  out  this  requirement  was  punishable 
by  a  fine  of  $20  for  each  city  square,  recoverable  before  any 
alderman  of  tlie  city  and  payable  into  the  city  treasury 
upon  complaint  of  five  citizens  residing  in  the  square.  There 
was  a  stipulation,  however,  to  the  effect  that  if  the  company 

■'  This  ordinance  is  rpprinted  almost  in  full  in  th«  appendix  of  Dr.  Speirs's  mono- 
Kraph,  pages  117  to  119.  The  substance  of  the  ordinance  is  also  reproduced  in  Mr. 
Lewis's  brochure  of  June  20, 1907,  page  8. 

'Lewis,  woj'fc  n7e<f,  page  4. 
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deemed  it  inexpedient  to  use  its  road  during  the  continuance 
of  the  snow,  it  should  provide  "  comfortable  sleighs,  or  other 
suitable  vehicles,  for  the  transportation  of  passengers  "  along 
the  route  of  its  railway,  at  the  usual  rates,  and  in  that  case 
the  penalty  referred  to  could  not  be  recovered.  In  case  any 
company  should  refuse  or  neglect  for  the  period  of  ten  days 
to  remove  any  obstruction,  mend  or  repair  its  road  or  pave  or 
repave  the  highway  after  having  been  requested  to  do  so  by 
the  chief  commissioner  of  highways,  the  councils  might  for- 
bid the  running  of  the  company's  cars  until  the  city's  orders 
were  fully  complied  with,  and  the  right  was  reserved  to  the 
city  in  all  such  cases  to  repair  or  repave  the  streets  and  re- 
cover the  expense  of  the  undertaking  by  judgment  "  upon  the 
road,  stock  and  effects  of  such  company."  Every  company 
was  required  to  employ  "careful,  sober  and  prudent  agents, 
conductors  and  drivers  "  to  take  charge  of  the  cars,  and  was 
to  be  liable  for  the  violation  of  any  law  or  ordinance  by  its 
employees.  Cars  were  not  to  be  operated  at  a  speed  greater 
than  six  miles  an  hour  in  the  built-up  portions  of  the  city, 
and  every  company  was  required  to  pay  an  annual  car  license 
fee  of  $5  "  for  each  car  intended  to  run  "  on  the  road.  More- 
over, it  was  provided  that  the  car  number  should  be  painted 
in  some  conspicuous  place  upon  each  ear. 

Most  important  of  all  the  provisions  of  this  early  ordinance 
were  those  contained  in  sections  8  and  9,  which  were  as  fol- 
lows: 

"  Sect.  8.  The  directors  of  any  such  company  or  companies  shall  im- 
mediately after  the  completion  of  any  passenger  railroad  in  the  city,  file, 
in  the  office  of  the  City  Solicitor,  a  detailed  statement,  under  the  seal  of 
the  company,  and  certified  under  oath  or  affirmation  by  the  president 
or  secretary,  of  the  entire  cost  of  the  same ;  and  the  city  of  Philadelphia 
reserves  the  right  at  any  time  to  purchase  the  same,  by  paying  the 
original  cost  of  said  road  or  roads  and  cars  at  a  fair  valuation.  And 
any  such  company  or  companies  refusing  to  consent  to  such  purchase 
shall  thereby  forfeit  all  privileges,  rights  and  immunities  they  may 
have  acquired  in  the  use  or  possession  of  any  of  the  highways  as  afore- 
said. *  *  *  * 

"Sect.  9.  Any  passenger  railroad  company  which  is  now  or  may 
hereafter  be  incorporated  in  the  city  of  Philadelphia,  shall,  by  their 
proper  officer  or  officers,  who  shall  sign  the  same,  file  in  the  office  of  the 
Citv  Solicitor  a  written  obligation  to  comply  with  the  provisions  of  this 
ordinance;  provided,  that  no  railroad  company  now  incorporated  shall 
be  authorized  to  commence  work  upon  any  of  the  highways  of  the  city 
until  this  section  shall  be  complied  with ;  and  any  failure  to  do  so  for 
ten  days  shall  be  taken  and  deemed  as  a  refusal  on  the  part  of  such 
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company ;  and  in  case  the  Philadelphia  and  Delaware  River  Railroad 
Company  should  fail  to  comply  with  the  provisions  of  this  section  on  or 
before  the  eighth  of  July,  proximo,  the  City  Councils  hereby  express 
their  disapproval  of  an  act,  entitled  '  A  Supplement  to  an  Act  to  incor- 
porate the  Philadelphia  and  Delaware  River  Railroad  Company,'  ap- 
proved June  9, 1857,  which  provides  for  the  construction  of  a  passenger 
railway,  by  a  private  corporation,  over  Fifth  and  Sixth  Streets,  in  the 
pity  of  Philadelphia." 

During  the  period  from  1857  to  18'i'4,  the  Pennsylvania 
legislature  chartered  altogether  thirty-nine  separate  railway 
companies  to  operate  street  railways  in  Philadelphia.^  In 
the  preambles  of  some  of  these  special  acts,  it  was  recited  that 
"the  interests  of  the  public  demand  that  no  corporation 
should  have  the  monopoly  of  carrying  passengers  over  the 
streets  of  a  city  between  points  which  require  the  advantages 
of  competition."  In  1874,  however,  the  people  of  Pennsyl- 
vania incorporated  in  their  new  state  constitution  a  section 
to  the  effect  that  "  no  street  passenger  railway  shall  be  con- 
structed within  the  limits  of  any  city,  borough  or  township 
without  the  consent  of  its  local  authorities."  ^  The  people 
also  put  in  the  constitution  a  provision  prohibiting  the  legis- 
lature from  granting  corporate  powers  by  special  act.  In  the 
meantime  the  thirty-nine  Philadelphia  companies  had  been 
governed  by  their  special  charters  and  by  the  general  ordi- 
nances of  the  city.  The  companies  recognized  the  benefits 
of  monopoly  through  co-operation  from  the  outset.  On  May 
24,  1859,  there  was  organized  a  board  of  presidents  of  city 
passenger  railway  companies  which  remained  active  until 
1895,  when  all  of  the  city's  street  railways  were  formally 
combined  under  the  control  of  the  Union  Traction  Company.' 
This  board  of  presidents  passed  upon  questions  of  rates  and 
transfers.  The  companies'  original  franchises,  both  legis- 
lative and  local,  failed  to  fix  the  rates  of  fare.  The  five 
cent  cash  fare  was  in  vogue  at  the  beginning,  but  was  after- 
wards raised  to  six  cents  and  then  to  seven  cents.  The  orig- 
inal car  license  fee  fixed  by  the  general  ordinance  of  1857, 
was  $5  for  each  car  "intended  to  run."  The  tax  was  in- 
creased in  1859,  however,  to  $30  per  car  and  in  1867  to 
$50.*  Later,  an  additional  tax  of  $50  was  imposed  on  each 
car  operated  on  a  line  crossing  a  bridge  owned  by  the  city. 

'  Speirs,  worh  cited,  p.  88.  '  Speirs,  toorfc  cited,  p.  28, 

»  Constitution,  article  xvii.,  section  9,  •  Ibid.,  p.  68, 
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Car  license  fees,  which  amounted  to  $10,173  in  1860,  in- 
creased to  $117,121,  for  the  year  ending  June  30,  1906. 
Several  of  the  original  companies  were  required  under  their 
state  charters  to  pay  into  the  city  treasury  a  six  per  cent 
tax  on  dividends.  In  some  cases,  the  percentage  was  to  be 
paid  on  the  entire  dividends  where  they  exceeded  six  per  cent 
on  capital  stock,  and  in  other  cases  the  tax  was  to  be  paid 
only  on  the  excess  dividend  over  six  per  cent.^  The  com- 
panies tried  to  dodge  this  tax,  first,  by  claiming  that  author- 
ized capital  stock,  rather  than  paid-in  stock,  should  be  the 
basis  of  reckoning  the  dividends,  and,  after  this  contention 
had  been  defeated  in  the  courts,  by  claiming  that  the  tax 
could  not  be  collected  except  on  dividends  amounting  to 
more  than  six  per  cent  declared  at  any  one  time.  The  courts, 
however,  ruled  that  the  percentage  was  payable  in  case  the 
aggregate  dividends  in  any  one  year  amounted  to  more  than 
six  per  cent.  Most  of  the  early  street  railways  of  Philadel- 
phia were  extremely  profitable  and  although  the  dividend  tax 
applied  only  to  the  earlier  companies  and,  indeed,  not  to 
quite  all  of  .them,  the  tax  amounted  to  $115,578.71  for  the 
year  ending  June  30,  1906.^ 

The  regular  operation  of  cars  on  Sunday  was  not  permitted 
in  Philadelphia  until  1867.  Even  then  the  right  to  operate 
the  cars  on  Sunday  could  not  be  secured  from  the  legislature, 
but  was  claimed  by  the  companies  as  a  result  of  the  failure 
of  the  opponents  of  Sunday  travel  to  secure  a  permanent  in- 
junction against  the  Sunday  ears  under  the  old  law  prohibit- 
ing all  persons  from  engaging  in  "  any  worldly  employment 
or  business  whatsoever  on  the  Lord's  Day,  commonly  called 
Sunday  (works  of  necessity  and  charity  only  excepted)." 
In  the  argument  for  the  injunction  it  was  claimed  that  some  of 
the  complainants  "have  actually  been  compelled  to  abandon 
the  use  of  their  front  rooms  on  Sunday  and  to  retire  to  other 
parts  of  their  dwellings,  in  order  that  they  might  engage  in 
such  devotional  exercises  as  they  had  been  accustomed  to, 
with  their  families."  One  clergyman  testified  that  it  was 
necessary  for  him  "  to  make  an  unusual  effort  to  keep  up  the 
train  of  thought "  and  to  make  his  voice  audible  in  competi- 
tion with  the  outside  noises  of  the  cars.  On  the  other  hand, 
the  company  against  which  the  injunction  had  been  sought 

'  Speirs,  work  cited,  p.  65.  '  Lewis,  work  cited,  p.  14. 
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claimed  that  the  operation  of  cars  on  Sunday  was  a  work  of 
both  necessity  and  charity,  and  intended  to  promote  the  cause 
of  religion  as  well  as  the  health  of  the  city  by  helping  the 
people  to  go  to  church  and  to  breathe  the  fresh  air."^  Origin- 
ally, negroes  were  not  permitted  to  ride  on  the  Philadelphia 
cars,  except  standing  on  the  front  platform.  After  long 
agitation,  however,  a  legislative  act  was  passed  in  1867  giv- 
ing them  equal  rights  with  the  whites. 

350.  Organization  of  traction  companies  and  diange  of 
motive  power  in  Philadelphia. — In  1876  the  state  legislature 
passed  an  act  to  the  effect  that  passenger  railways  in  cities 
of  the  first  class  might  use  other  than  animal  power  to  carry 
passengers,  when  authorized  so  to  do  by  the  councils  of  any 
such  city.  The  limitations  contained  in  the  companies'  char- 
ters restricting  them  to  the  use  of  horse-power  were  repealed, 
but  it  was  stipulated  that  the  councils  should  not  exercise  any 
of  the  powers  conferred  by  this  act  unless  the  railway  company 
concerned  should  reduce  its  fares  to  five  cents  for  a  single 
ride  on  its  road.^ 

The  era  of  combination  by  means  of  holding  companies 
started  in  1883,  when  the  Philadelphia  Traction  Company 
was  incorporated  by  Mr.  P.  A.  B.  Widener  and  Mr.  W.  L. 
Elkins,  for  the  purpose  of  acquiring  control  of  various  sepa- 
rate coinpanies.'  Through  this  company's  influence,  an  act 
was  passed  by  the  Pennsylvania  legislature  in  1887  provid- 
ing especially  for  the  incorporation  of  motor  power  com- 
panies and  giving  them  authority  "  to  enter  upon  any  street, 
upon  which  a  passenger  railway  now  is,  or  may  hereafter 
be  constructed,  with  the  consent  of  such  passenger  railway 
company,  and  may  construct,  maintain  and  operate  thereon 
such  motors,  cables,  electrical  or  other  appliances,  and  the 
necessary  and  convenient  apparatus  and  mechanical  fixtures 
as  will  provide  for  the  traction  of  the  cars  of  such  passenger 
railway;  and  to  enter  into  contracts  with  passenger  railway 
companies  to  construct  and  operate  motors,  cables  or  other 
appliances  necessary  for  the  traction  of  their  cars."  *  These 
companies,  moreover,  were  authorized  to  lease  the  property 
and  franchises  of  the  passenger  railway  companies  which 
they  desired  to  operate.    It  was  stipulated,  however,  that  no 

'  Speirs,  work  cited,  papre  22.  '  Speirs,  work  cited,  page  31. 

•  PennsylvaDia  Laws,  1876,  p.  147.  *  Pennsylvania  Laws,  1887,  p.  8. 
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company  incorporated  under  this  act  should  have  the  right 
to  enter  upon  any  street  for  the  construction  of  its  motors, 
cables  and  other  appliances,  without  first  obtaining  the  con- 
sent of  the  local  authorities. 

In  1893,  when  electric  traction  was  about  to  be  substituted 
for  horse-power  in  Philadelphia,  two  new  traction  companies 
were  formed,  and  by  June  30,  1895,  all  but  one  of  the  orig- 
inal street  railway  companies  of  Philadelphia  had  been  con- 
solidated into  three  traction  systems  by  means  of  stock  pur- 
chases and  leases.^  In  the  meantime,  when  the  companies 
applied  to  the  councils  for  consent  to  change  their  motive 
power  from  horses  to  the  overhead  trolley  system,  prac- 
tically all  the  companies  had  been  compelled  to  accept  ordi- 
nances defining  more  specifically  their  obligations  to  the 
city  and  establishing  more  firmly  than  ever  the  principle  of 
municipal  control.^  The  principal  requirements  of  the  new 
ordinances  were  set  forth  in  section  three  and  section  four, 
as  follows: 

"Section  3.  Before  any  pciinits  shall  be  issued  by  the  departments 
of  the  city  of  Philadelphia  to  proceed  with  the  work  of  constructing 
the  railway  and  trolley  system  authorized  by  this  ordinance,  the  said 
railway  company  shall  enter  into  an  agreement  or  contract  with  tlie 
Mayor  of  the  city  (who  is  hereby  authorized  to  execute  the  same  on 
behalf  of  the  city),  which  agreement  or  contract  shall  be  in  form  ap- 
proved by  the  City  Solicitor,  and  shall  among  other  things  provide  : 
That  the  said  railway  company  shall  agree  to  keep  and  maintain  in 
good  order  at  all  times,  whether  paved,  macadamized  or  unimproved, 
all  streets,  avenues  or  roads  traversed  by  its  lines  of  railways,  or  by  its 
trolley  system  ;  that  the  said  railway  company  shall  agree  to  accept  as 
binding  upon  it  the  terms  and  conditions  of  all  laws  and  ordinances 
now  in  force,  or  which  may  hereafter  be  passed,  relating  to  the  govern- 
ment, control  or  regulation  of  railways  or  railroads  of  any  kind  within 
the  city  of  Philadelphia.  That  in  the  construction  and  equipment  of 
its  roadbed,  cars  and  its  trolley  system,  all  kinds  and  character  of  mater- 
ials, supplies  or  workmanship,  plans,  profiles,  elevations,  designs,  etc,, 
shall  be  subject  in  every  way  at  all  times  to  the  approval  and  inspec- 
tion of  the  Departments  of  Public  Works  and  Public  Safety.  That 
the  said  company  shall  take  down  and  remove  the  overhead  trolley  sys- 
tem whenever  directed  to  do  so  by  ordinance  of  Councils;  that  the  said 
railway  company  shall  run  cars  over  their  entire  line  at  intervals  not 
exceeding  five  minutes  between  the  hours  of  6  and  9  a.  m.  and  5  and  8 
p.  M.,  and  at  intervals  not  exceeding  ten  minutes  at  all  other  hours  of  the 
day,  excepting  between  the  hours  of  12  midnight  and  5  a.  M.,when  they 
shall  run  at  least  every  hour.  The  rate  of  fare  to  be  charged  for  a 
single  continuous  ride  over  the  entire  line  shall  not  exceed  five  cents; 


*  Sneirs,  work  cited,  p.  34. 

'  Ibid.,  pages  81,  120-3;  Lewis,  work  cited,  pages  6-8, 
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that  the  railway  or  trolley  system  herein  authorized  shall  be  so  built 
and  erected  as  not  to  interfere  with  the  building  or  erecting  and  oper- 
ating of  an  elevated  railway  or  railroad  on  any  of  the  streets  or  avenues 
herein  named;  that  v/ork  upon  the  said  railway  or  trolley  system  shall 
be  begun  wilhin  ten  mouths,  completed  and  in  operation  over  the  en- 
tire route  herein  named  within  three  years,  and  that  said  railway  com- 
pany sUall  furnish  and  execute  a  bond  in  the  form  approved  by  the 
City  Solicitor,  and  with  security  approved  by  the  Mayor,  in  the  sum 
of  twenty-five  thousand  (35,000)  dollars,  conditioned  upon  the  faithful 
execution  and  carrying  out  of  all  the  terms  and  conditions  of  this  or- 
dinance and  the  agreement  or  contract  herein  authorized,  which  bond  is 
forfeited  to  the  city,  and  the  money  shall  be  paid  into  the  city  treasury 
if  the  said  railway  company  shall  default  in  its  agreement. 

"  Section  4.  That  the  said  company  shall,  under  the  supervision  of 
the  Department  of  Public  Works,  repave  in  good,  substantial  and 
workmanlike  manner,  with  Belgian  blocks,  or  other  improved  pave- 
ment, as  directed  by  ordinance  of  Councils  or  by  the  Director  of  the 
Department  of  Public  Works,  and  to  be  done  in  a  manner  to  be  pre- 
scrihed  by  and  to  the  satisfaction  of  the  said  Department,  all  streets  to 
be  occupied  by  it  not  already  paved  with  such  improved  pavement, 
and  also  all  other  streets  heretofore  repaved  with  an  improved  pave- 
ment, the  repaving  of  which  is  not  satisfactory  to  the  said  department, 
said  repaving  to  be  done  from  curb  to  curb  for  such  length  of  street  as 
shall  be  occupied  by  poles  and  trolley  wires,  or  by  other  electric  motive 
power  system.  Such  repaving  shall  be  commenced  upon  each  of  the 
said  streets  as  soon  as  the  construction  of  the  roadbed  or  of  the  poles  or 
trolley  wires,  or  other  electric  motive  power  system  shall  be  commenced 
thereon,  and  shall  be  pushed  and  completed  with  all  reasonable  and 
proper  diligence  as  rapidly  as  such  system  is  being  constructed  in  said 
streets,  or  as  Councils  may  by  ordinance  otherwise  direct;  if  not  thus 
pushed,  the  Director  of  tlie  Department  of  Public  Works  may  enter 
upon  the  streets  and  complete  the  same  at  the  expense  and  cost  of  the 
said  railway,  trolley  or  other  electric  motive  power  company  constructed 
therein ;  and  that  said  company  shall  at  all  times  hereafter  keep  the  said 
paving  in  good  repair  when  directed  to  do  so  by  the  Department  of 
Public  Works,  so  long  as  the  said  trolley  or  other  electric  motive  power 
system  shall  be  maintained  on  such  streets :  Provided,  that  such  repaving 
or  repairing  aforesaid  shall  not  free  the  said  company  from  any  other 
paving,  repaving  and  repairing  the  streets  occupied  by  it  that  may  be 
required  by  any  ordinance  of  Councils  that  has  been  passed,  or  from 
any  other  duty  or  obligation  resting  upon  it  regarding  paving  and  re- 
pairing that  is  incumbent  upon  it  under  and  in  virtue  of  any  act  of 
Assembly;  and  that  fifty  dollars  shall  be  paid  into  the  city  treasury  by 
said  company  for  the  printing  of  this  ordinance." 

Under  the  terms  of  these  ordinances  there  were  filed  with 
the  city  solicitor  in  1893  and  1894  not  fewer  than  twenty- 
seven  agreements  and  bonds  by  the  different  companies  which 
accepted  the  ordinances.  Moreover,  in  all  of  the  later  or- 
dinances authorizing  the  various  companies  to  extend  their 
lines,  a  stipulation  was  inserted  to  the  effect  that  the  extension 
grants  were  to  be  subject  to  the  conditions  of  the  ordinances 
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of  1893  and  1894  just  described.^  Under  the  comprehensive 
and  exact  term's  of  these  ordinances,  the  companies  which 
had  during  the  preceding  thirty-five  years  to  a  great  extent 
either  evaded,  neglected  or  denied  their  paving  obligations, 
commenced  to  spend  large  sums  of  money  in  repaving  streets. 
In  1892  the  companies  laid  10.25  miles  of  asphalt  and  Bel- 
gian block;  in  1893,  they  laid  50.39  miles,  at  an  estimated 
cost  of  over  $2,000,000;  in  1894  they  laid  131.17  miles  of  im- 
proved pavement,  at  a  cost  of  about  $5,000,000.  By  the 
close  of  1896,  according  to  the  estimate  of  the  chief  of  the 
bureau  of  highways,  271  miles  of  streets  had  been  repaved 
by  the  companies  subsequent  to  1891,  at  a  cost  of  about 
$9,000,000.^  Philadelphia  had  been  transformed  from  an 
ill-paved  city,  in  which  cobblestones  were  the  almost  universal 
paving  material,  to  one  of  .the  best-paved  cities  in  the  United 
States. 

In  1895,  preparatory  to  a  final  merger  of  the  three  traction 
systems  and  the  one  or  two  independent  street  railway  lines 
of  the  city,  an  act  was  passed  by  the  legislature  authorizing 
traction,  motor  power  or  street  passenger  railway  companies 
owning,  controlling  or  operating  different  lines  of  street 
railways  to  operate  them  as  a  general  system  and  to  lay  out 
new  car  routes  or  circuits  for  the  accommodation  of  public 
travel.^  By  another  act  passed  at  the  same  time,  street  rail- 
way companies  in  cities  were  authorized  to  sell  or  lease  their 
property  or  franchises  to  traction  or  motor  power  companies 
or  to  contract  with  traction  or  motor  power  companies  for 
the  reconstruction  or  operation  of  their  lines.* 

In  September,  1895,  the  Union  Traction  Company  was 
chartered,  with  an  authorized  capital  of  $30,000,000,  and 
the  stock  of  the  Electric  Traction  Company  and  the  People's 
Traction  Company  was  purchased,  and  the  system  of  the 
Philadelphia  Traction  Company  was  leased  by  the  new 
corporation."  In  the  following  year,  1896,  the  Electric  Trac- 
tion and  People's  Traction  systems  were  also  leased  and  in 
1898  and  1899  the  two  remaining  street  railway  lines  were 
acquired  by  lease.* 

351.  Securities  manufactured  on  the  basis  of  Philadelphia 
franchise  values  make  more  franchises  necessary.— The  story 

'  Lewis,  work  cited,  page  8.  « Ibid.,  p.  63. 

'  Speirs,  work  cited,  pages  63-8.  ' »  Speirs,  work  cited,  p.  85. 

'  Pennsylvania  laws,  1895,  p.  65.  «  Lewis,  work  cited,  page  9. 
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of  the  financial  aspects  of  the  consolidation  and  reconsoli- 
dation  of  Philadelphia's  street  railways,  and  of  the  manu- 
facture of  millions  of  dollars'  worth  of  salable  securities 
out  of  franchise  rights,  is  particularly  startling  because  of  its 
extraordinary  success  in  Philadelphia,  and  because  of  its  far- 
reaching  effect  upon  the  future  prospects  of  the  city.  The 
principal  street  railway  lines  of  the  underlying  companies  of 
the  Philadelphia  Traction  system  are  still  being  operated  un- 
der leases  which  guarantee  rentals  of  from  16%  to  72%  per 
annum  on  paid-in  capital  stock.  The  rentals  on  the  three 
principal  lines  in  the  Electric  Traction  system  range  from 
30%  to  72%  on  paid-in  capital  stock  and  the  two  principal 
lines  of  the  People's  Traction  system  are  drawing  rentals  of 
2-1%  and  40%  respectively.^  Dr.  Speirs,  writing  in  Jan- 
uary, 1897,  stated  that  the  value  of  the  stocks  of  all  the 
street  railway  companies  of  Philadelphia  was  in  excess  of 
$120,000,000,  while  the  amount  of  the  paid-in  capital  stock, 
including  that  of  the  traction  companies,  was  about  $50,000,- 
000,  and  the  total  cost  of  construction  and  equipment  of  the 
various  roads  was  about  $30,000,000. 

"  An  analysis  of  the  obligations  assumed  by  the  Union  Traction 
Company  through  its  purchase  of  the  stock  of  the  People's  Traction 
Company,"  says  he,''  "  throws  some  light  upon  the  process  of  inflation 
of  values  in  street  railway  stocks.  Fifteen  years  ago  the  People's  Pas- 
senger Railway  Company  built  up  an  extensive  system  of  railways  by 
the  lease  of  the  Germantown  Company  at  26  per  cent,  annual  rental 
on  paid-in  capital,  and  a  lease  of  the  Green  and  Coates  Sts.  Company  at 
an  annual  rental  of  40  per  cent,  on  paid-in  capital.  Burdened  by  these 
enormous  lease  charges,  the  stock  of  the  People's  Passenger  Railway 
Company,  with  |11.30  per  share  paid  in,  was  sold  in  1893  to  the  People's 
Traction  Company  at  $75  per  share.  Now  the  People's  Traction  Com- 
pany has  sold  its  stock  in  turn  to  the  Union  Traction  Company  for  $76 
per  share,  |30  having  been  paid  per  share.  In  other  words,  the  Union 
Traction  Company  has  paid  §76  per  share  for  stock  which  represents 
an  actual  investment  of  $80,  in  order  to  obtain  from  the  People's  Trac- 
tion Companj'  the  privilege  of  operating  the  People's  Passenger  Rail- 
way Company  under  the  condition  of  4  per  cent,  interest  on  $75  for 
every  $11.30  which  wasactually  invested  in  the  railway,  and  in  addition 
paying  dividends  of  40  per  cent,  and  26  per  cent,  respectively  on  the 
investment  in  two  leased  roads.  By  these  transactions  the  Union 
Traction  Jias  undertaken  to  pay  interest  on  a  capitalization  of  about 
$21,000,000  for  the  right  to  operate  a  railway  system  which  has  cost 
for  construction  and  equipment  $6,830,425." 

In  1897  the  447  miles  of  track  of  the  Union  Traction  Com- 
pany of  Philadelphia  were  capitalized  at  $242,280  per  mile. 

1  Speirs,  work  cited,  p.  42.  See  also  Lewis,  worh  cited  p.  13.  '  Page  43. 
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Dr.  Speirs  estimated  that  of  the  $5,463,000  represented  by 
the  company  as  its  annual  expenditure  for  fixed  charges, 
only  $1,707,800  was  needed  to  pay  interest  at  five  per  cent  on 
the  capital  already  invested,  virhile  the  $3,755,000  remainder 
represented  the  guaranteed  annual  payment  for  the  right, to 
use  the  locations  in  the  streets  granted  by  the  city  to  the 
original  companies.  This  payment,  capitalized  at  five  per 
cent,  amounted  to  $75,100,000,  which  represented  according 
to  Dr.  Speirs'  judgment,  approximately  the  value  of  the 
street  railway  franchises  of  Philadelphia  at  that  time.  He 
estimated  that  the  city  and  the  state  were  receiving,  all  told, 
about  $1,163,000  a  year  in  return  for  these  franchises,  made 
up  of  $450,000  spent  by  the  companies  on  paving,  $92,000 
paid  as  a  dividend  tax  and  $97,000  paid  as  a  ear  license  tax 
to  the  city,  and  $524,000  paid  to  the  state  as  a  tax  on  capital 
stock  and  on  gross  receipts.  Under  the  Pennsylvania  laws 
all  corporations  were  required  to  pay  into  the  state  treasury 
a  tax  of  one-half  of  one  per  cent  on  the  actual  value  of  their 
capital  stock'  and  all  transportation  companies  were  required 
to  pay  to  the  state  also  eight-tenths  of  one  per  cent"  of  their 
gross  receipts. 

After  the  Union  Traction  Company  had  been  in  existence 
for  seven  years,  the  Philadelphia  Eapid  Transit  Company 
was  organized,  and  the  entire  traction  system  was  leased  to 
it  July  1,  1902,  for  a  period  of  999  years,  at  a  rental  of  three 
per  cent  on  the  par  value  of  its  $30,000,000  of  stock  for  the 
first  two  years ;  four  per  cent  for  the  next  two  years ;  five  per 
cent  for  the  third  two  years  and  six  per  cent  for  the  993 
years  commencing  July  1,  1908.  It  should  be  noted,  more- 
over, that  only  -$10,500,000  had  been  paid  "in  on  the  Union 
Traction  Company's  stock  so  that  the  guaranteed  rental  com- 
mencing with  1908  was  17.1  per  cent  upon  the  actual  paid- 
in  capital  of  the  company.  Moreover,  the  Philadelphia 
Eapid  Transit  Company  assumed  all  of  the  obligations  of  the 
Union  Traction  Company  and  its  subsidiary  traction  com- 
panies under  the  requirements  of  the  leases  of  the  under- 
lying roads.  It  is  hardly  to  be  wondered  at  that  for  the  year 
ending  June  30,  1907,  the  company  had  an  actual  de- 
ficit of  $364,000,  although  its  operating  expenses  were  only 
$10,095,098  as  against  gross  receipts  of  $18,340,690.  The 
Company's  fixed  charges,  made  up  of  rentals,  interest  on 
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bonds,  car  license  fees  and  taxes  amounted  during  the  year 
to  $8,609,641.^  It  should  be  noted,  also,  that  beginning  with 
the  succeeding  fiscal  year,  the  company  would  be  required  to 
pay  an  additional  one  per  cent  rental  on  the  $30,000,000 
stock  of  the  Union  Traction  Company.  It  was  at  this  in- 
teresting stage  of  the  financial  game  that  the  city  of  Philadel- 
phia was  asked  to  make  good  the  company's  ventures  in  the 
manufacture  of  securities  by  the  readjustment  of  its  franchise 
rights. 

352.  Mayor  Weaver's  opinion  of  the  new  franchise  prop- 
osition  At  the  close  of  Mr.  John  Weaver's  administration, 

the  Philadelphia  Eapid  Transit  Company  found  itself  oper- 
ating on  a  deficit,  with  no  dividends  paid.  The  process  of 
piling  securities  on  securities  and  forcing  value  into  them 
by  means  of  extravagant  leases  had  apparently  been  carried 
as  far  as  it  could  be  under  the  street  railway  charters  and 
ordinances  described  in  the  preceding  sections.  In  order  to 
keep  the  rapid  transit  company  afloat  and  to  give  its  se- 
curities value,  it  was  necessary  that  something  should  be 
done  by  the  city.  The  company  complained  that  it  was  un- 
able to  raise  the  funds  to  provide  the  additional  transit 
facilities  demanded  by  the  public.  In  his  message  to  the 
councils,  dated  April  1,  1907,  Mayor  Weaver  said : " 

"The  community  was  startled  a  few  weeks  ago  by  a  plan  called 
'The  Retail  Merchants'  Plan,'  which  was  supposed  to  be  a  plan  to 
relieve  the  Transit  situation,  yet,  strange  to  say,  an  examination  of  it 
revealed  the  fact  that  it  did  not  touch  this  situation,  but  was  merely  a 
plan  to  relieve  the  Rapid  Transit  Company  of  certain  duties  and  obli- 
gations, and  to  relieve  the  underlying  companies  of  certain  legislation 
to  which  their  franchises  were  liable.  It  may  be  well  to  sound  a  note 
of  warning  here  because  I  am  informed  that  this  plan  may  in  the  near 
future  be  before  your  Honorable  Bodies  for  rejection.  While  it  is 
called  '  The  Retail  Merchants'  Plan,'  I  think  you  may  safely  call  it 
'The  Rapid  Transit  Company's  Plan,'  because  a  number  of  its  salient 
features  had  been  discussed  with  me  twelve  months  ago  by  one  of  the 
Directors  of  the  Traction  Company,  and  surely  a  plan  that  has  no  bene- 
fit except  alone  to  the  Rapid  Transit  Company  and  its  vmderlying  com- 
panies, whose  roads  it  leases,  must  be  a  Rapid  Transit  Company  Plan. 

"  Look,  for  a  moment,  of  what  it  consists  I  First,  foremost  and  above 
all  it  provides  for  the  repeal  at  once  of  an  ordinance  of  1857,  wliich 
gives  the  City  some  hold  on  street  railway  companies.     They  are  fcar- 

'"  Sixth  Annual  Report  of  the  Philadelphia  Rapid  Transit  Company,  for  the 
year  ending  June  30, 1908,"  showing  comparisons  with  preceding  year,  published 
in  the  Philadelphia  Record,  September  16, 1909. 

•  "  Fourth  Annual  Message  of  John  Weaver,  Mayor  of  the  City  of  Philadelphia," 
April  1, 1907,  pp.  lii-lv. 
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ful  that  the  City  will  exercise  its  rights  under  this  ordinance,  and 
although  the  Company  and  its  franchise,  and  therefore  its  capital  stock, 
has  always  been  subject  to  this  ordinance  they  fear  that  it  may  inter- 
fere with  the  value  of  the  stock  of  the  Company,  hence  it  must  be 
repealed.  There  is  absolutely  no  reason  for  its  repeal  and  every  reason 
why  it  should  not  be  repealed.  It  is  tlie  one  hold  the  City  has  on  these 
companies  with  which  to  compel  them  to  do  what  other  ordinances 
require  them  to  do ;  it  is  the  one  ordinance  that  will  enable  the  City  to 
take  back  its  franchises,  otherwise  they  are  everlasting  and  without 
end.  *  *  *  * 

"  Then  the  Rapid  Transit  Plan  provides  that  the  franchises  of  all  the 
underlying  companies  shall  become  perpetual.  It  has  been  a  popular 
fallacy  fostered  perhaps  by  the  transit  interests  that  the  franchises  tliat 
these  underlying  companies  held  were  perpetual.  They  never  have 
been  perpetual.  The  ordinance  and  laws  show  that  they  are  '  revocable 
at  any  time  at  the  will  of  the  people  through  their  representatives  in 
Councils.'  Every  company  obtaining  a  franchise  has  known  this  al- 
ways, and  every  director  of  every  company  has  known  it  or  ought  to 
have  known  it,  and  every  stockholder  of  every  company  has  known  it 
or  ouglit  to  have  known  it.  and  now  in  the  very  middle  of  our  agitation 
for  a  limited  franchise  the  Rapid  Transit  Company  comes  with  a  propo- 
sition that  we  shall  make  the  franchises  of  every  underlying  company 
perpetual.  "This  is  a  flying  in  the  face  of  all  modern  thought  on  the 
subject  of  franchises.  They  never  should  be  perpetual.  The  people 
of  Philadelphia  have  a  right  to  take  back  th^se  franchises,  and  I  beg 
of  you,  under  no  circumstances,  to  take  this  right  away  from  them." 

353.  Philadelphia's  new  street  railway  contract  of  July  1, 
1907— Concessions  to  the  city. — The  plan  to  which  Mayor 
Weaver  made  such  vigorous  objection  was  soon  afterwards 
formally  submitted  to  the  councils,  embodied  by  them  in  an 
ordinance,  passed  and  made  binding  upon  botli  parties  by  a 
contract  dated  July  1,  1907,  approved  and  executed  on  behalf 
of  the  city  by  Mayor  Eeyburn.  By  this  ordinance  it  was 
specifically  provided  that  the  ordinance  to  regulate  passenger 
railways  approved  July  7,  1857,  "together  with  all  supple- 
ments thereto,  and  all  other  ordinances  and  parts  of  or- 
dinances, and  all  contracts,  inconsistent  herewith,  are  hereby 
repealed,  canceled  and  annulled."  By  this  ordinance  also, 
the  mayor  was  authorized  and  directed  to  execute  the  con- 
tract the  terms  of  which  were  set  forth  in  full  as  a  part  of  the 
ordinance.  This  contract  recited  that  beginning  about  the 
year  1857,  different  companies  to  the  number  of  upwards  of 
fifty,  incorporated  by  the  state  of  Pennsylvania,  had  received 
the  consent  of  the  city  to  occupy  various  streets  for  the  pur- 
pose of  transporting  passengers  and  that  these  local  fran- 
chises and  consents  had  been  granted  subject  to  various  re- 
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strictions  and  conditions.  The  contract  also  recited  that 
the  various  companies  subsequently  to  their  securing  fran- 
chises had  been  leased  for  long  terms  of  years  by  traction  or 
motor  power  companies  which  installed  the  electric  system 
of  propelling  cars,  and  that  all  these  leases  by  assignments 
and  various  conveyances  became  vested  in  the  Philadelphia 
Eapid  Transit  Company,  which  thus  controlled  and  operated 
as  one  general  system  practically  all  the  street  passenger 
railways  of  the  city.  The  contract  further  recited  that  the 
terms,  conditions,  restrictions  and  liabilities  imposed  upon 
the  various  subsidiary  companies  differed  widely  and  were 
subject  to  dispute  and  uncertainty  with  respect  to  many  of 
their  provisions.  It  was  declared  that  the  city  should  have  a 
voice  in  the  management  of  the  company  and  a  supervision 
of  its  accounts  and  expenditures.  It  was  further  recited  that 
"  a  large  sum  of  money  is  required  to  improve,  complete  and 
extend  the  present  system  of  the  Company  in  or.der  that  it 
shall  better  serve  the  public ;  and  for  this  purpose  it  is  es- 
sential that  the  position  of  the  Company  be  clearly  defined, 
and  the  securities  of  itself  and  its  underlying  properties  un- 
questioned, and  its  right  to  make  extensions  in  the  future  as- 
sured, in  order  that  it  may  obtain  credit  to  finance  the  in- 
creased transit  facilities  so  necessary  for  the  welfare  of  the 
public  and  the  development  of  the  City."  After  still  further 
recitals  of  the  beneficent  purposes  to  be  accomplished  by  the 
new  arrangement,  the  contract  proceeded  to  the  substance  of 
the  matter.  Putting  its  best  foot  forward,  it  stipulated,  first, 
that  within  thirty  days  the  company  should  call  upon  its  stock- 
holders for  the  portion  of  its  capital  stock  unpaid,  to  be  paid 
in  installments  of  $5  each,  the  last  of  which  was  to  be  payable 
not  later  than  December  31,  1908.  This  would  make  avail- 
able $12,000,000  in  cash  to  be  expended  for  the  completion 
of  improvements  already  undertaken,  for  providing  new 
lines,  power  and  equipment  and  for  the  general  improvement 
of  the  transit  system.  The  contract  stipulated  that  no  further 
increase  of  capital  stock  or  funded  debt  should  be  made  by 
the  company  or  any  of  its  subsidiaries  at  any  time  or  for  any 
purpose,  without  the  city's  consent.  It  also  stipulated  that 
no  further  leases,  obligations  or  guaranties  should  be  as- 
sumed by  the  company  and  that  none  of  the  stocks,  leaseholds 
or  franchises  held  by  the  company  should  be  disposed  of 
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during  the  condnuance  of  this  agreement,  without  like  con- 
sent. In  case  the  company  should  desire  to  extend  any  of  its 
lines  or  make  any  additions  to  its  power  or  equipment,  or 
any  betterments  of  its  system,  the  expenditures  for  which 
required  additional  capital,  the  company  was  to  present  a 
communication  to  councils  setting  forth  the  necessity  for 
such  extensions,  additions  or  betterments  with  their  esti- 
mated cost  and  a  plan-  for  raising  the  capital  required.  It 
was  provided  that  no  such  plan  should  be  effective  and  no 
such  stocks  or  bonds  be  issued  by  the  company,  and  that  no 
guaranties  or  liabilities  for  the  purpose  of  carrying  out  the 
plan  should  be  incurred  until  the  plan  had  been  approved  by 
the  city.  If,  on  the  other  hand,  it  was  the  councils  that  de- 
sired, either  on  their  own  initiative  or  on  the  petition  of  citi- 
zens, to  have  new  lines  of  street  railways  constructed,  there 
was  a  stipulation  that  the  route  of  any  such  line  and  the  terms 
and  conditions  under  which  it  was  to  be  built,  financed  and 
operated,  should  be  embodied  in.  an  ordinance.  The  company 
was  to  be  given  ninety  days  after  the  passage  of  any  such 
ordinance  within  which  to  accept  it.  If  the  company  re- 
jected or  failed  to  accept  the  plan  within  that  period,  or  after 
accepting  it,  failed  to  enter  upon  the  work  in  good  faith  and 
prosecute  it  according  to  the  ordinance,  then  the  city  might 
offer  the  construction  and  operation  of  such  new  road  under 
the  same  terms  and  conditions  to  any  other  person  or  com- 
pany willing  to  undertake  the  work.  It  was  provided,  fur- 
thermore, that  in  the  case  of  new  lines  constructed  by  the 
rapid  transit  company,  the  necessary  capital  was  to  be  raised, 
as  far  as  practicable,  by  means  of  bonds  issued  in  denomina- 
tions of  $100,  $500  and  $1,000,  guaranteed  by  the  company 
as  to  principal  and  interest,  and  offered  to  public  subscrip- 
tion. In  no  case,  however,  were  the  bonds  to  be  sold  for  less 
than  par.  Furthermore,  to  such  extent  as  it  might  prove 
impracticable  to  finance  new  enterprises  with  bonds,  or  in 
case  additional  capital  should  be  needed  for  extensions,  ad- 
ditions or  betterments  to  existing  lines,  power  or  equipment, 
the  money  might  be  raised  by  an  increase  in  the  company's 
capital  stock,  but  only  with  the  city's  express  consent.  All 
such  increases  of  stock  were  to  be  full  paid  at  par  in  cash. 

The  mayor,  by  virtue  of  his  office,  and  two  citizens  of  the 
city  chosen  from  time  to  time  by  the  councils  to  serve  for 


PERPETUAL  STREET  RAILWAY  FRANCHISES.   209 

four  years,  were  to  sit  as  the  city's  representatives  on  the 
company's  board  of  directors,  with  full  power  to  vote  upon 
questions  that  might  come  before  the  board  the  same  as  if 
they  had  been  elected  by  the  stockholders,  but  without  in- 
curring any  liability  as  directors.  It  should  be  noted  that  in 
addition  to  the  three  city  directors,  the  company  has  seven 
directors  elected  by  the  stockholders. 

The  company  was  required  to  file  an  annual  statement  of 
receipts  and  expenditures  with  the  city  controller  and  it  was 
made  the  duty  of  that  official  to  examine  th'^  company's  books, 
accounts  and  vouchers  for  the  purpose  of  ascertaining  the 
correctness  of  this  report.  The  company  was  forbidden  to 
declare  or  pay  any  dividend  to  its  stockholders  beyond  six 
per  cent  per  annum,  cumulative  from  January  1,  1907,  on 
the  actual  amounts  of  capital  stock  paid  into  the  company's 
treasury  in  cash,  without  at  the  same  time  appropriating 
from  earnings  and  surplus  and  paying  to  the  city  a  sum 
equal  to  the  portion  of  the  total  dividends  in  excess  of  the 
six  per  cent  return  on  the  paid-in  stock. 

354.  The  city's  rights  surrendered  and  the  company's  obli- 
gations commuted. — After  having  made  such  an  extensive 
array  of  concessions  to  the  city,  the  contract  proceeded  to  di- 
vest the  city  of  all  the  most  important  powers  it  had  retained 
under  the  original  franchise  grants  and  ordinances  affecting 
the  underlying  companies.  This  comprehensive  surrender  of 
public  control  is  couched  in  the  following  language: 

"  The  City  hereby  conflrms  to  the  Company  and  its  subsidiary  com- 
panies all  of  the  consents,  rights  and  franchises  heretofore  granted  to 
and  exercised  by  them,  and  each  of  them,  including  the  right  of  oper- 
ation by  the  overliead  trolley  system,  free  of  all  terms,  conditions  and 
regulations  not  herein  provided  for,  and  does  further  give  up  and  sur- 
render and  agree  not  to  exercise  any  rights  which  it  may  possess  in 
respect  to  a  repeal  or  resumption  of  any  of  the  said  rights  now  pos- 
sessed or  heretofore  granted,  or  a  taking  over  of  any  of  said  properties, 
any  law,  ordinance  or  contract  now  in  force,  or  hereafter  passed  to  the 
contrary  notwithstanding ;  Provided,  however,  That  the  present  rates  of 
fare  may  be  changed  from  time  to  time,  but  only  with  the  consent  of 
both  parties  hereto ;  And  provided  further,  That  nothing  in  this  con- 
tract contained  shall  be  construed  to  limit  the  power  of  the  City  to 
make  all  rules  and  regulations,  relating  to  the  operation  and  manage- 
ment of  the  lines  controlled  by  the  Company,  necessary  and  proper  to 
be  made  under  the  police  power." 

All  contracts,  agreements  and  bonds  existing  between  the 
city  and  the  company  and  its  subsidiary  companies  were  ex- 
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pressly  superseded  and  canceled,  with  the  exception  of  an 
agreement  on  the  part  of  the  company  entered  into  March 
28,  1906,  to  contribute  $400,000  toward  the  elimination  of 
grade  crossings,  and  two  other  agreements,  neither  of  which 
was  of  general  importance. 

It  was  also  provided  in  the  agreement  that  in  lieu  of  all 
obligations  and  liabilities  on  the  part  of  the  company  and  its 
subsidiaries  for  paving,  repaving  and  repairing  streets,  for 
removing  snow  and  for  the  payment  of  license  fees  for  cars 
run  on  the  streets  and  bridges  of  the  city,  and  in  lieu  of  the 
right  of  the  city  to  impose  in  the  future  any  similar  obliga- 
tion, the  company  was  to  pay  a  fixed  annual  sum  into  the  city 
treasury  beginning  at.  $500,000  during  the  first  ten  years, 
and  increasing  by  $50,000  for  each  succeeding  ten-year 
period  until  during  the  fifth  ten-year  period,  -the  payment 
was  to  be  at- the  rate  of  $700,000  a  year.  The  aggregate  of 
the  annual  payments  required  under  this  provision  would 
amount  to  $30,000,000  during  the  course  of  the  fifty  years 
succeeding  the  date  of  the  contract.  It  was  stipulated,  how- 
ever, that  in  ease  additional  streets  should  be  occupied  by  the 
company  for  its  surface  lines,  then  the  company  was  to  make 
additional  annual  payments  on  the  basis  of  seven  cents  per 
square  yard  of  macadam  pavement,  eight  cents  per  square 
yard  of  asphalt  and  six  cents  per  square  yard  of  other  pave- 
ment on  such  streets  used  by  the  company.  On'  the  other 
hand,  if  at  any  time  the  company,  with  the  city's  consent, 
should  abandon  the  use  of  any  streets,  the  annual  payments 
were  to  be  reduced  in  the  same  manner  at  the  rates  just 
described.  It  was  expressly  stated  that  this  agreement  was 
not  intended  to  relieve  t.he  company  or  its  subsidiaries  from 
taxation  on  their  real  estate  or  on  their  dividends  as  provided 
in  their  original  charters.  It  was  further  provided  that 
against  any  other  taxes  and  assessments  thereafter  imposed 
upon  the  company  for  the  benefit  of  "the  city,  there  should 
be  credited  all  sums  paid  under  this  contract  in  lieu  of  pav- 
ing and  car  license  taxes  as  well  as  all  sums  paid  to  the  city 
through  a  division  of  net  earnings.  It  was  stipulated,  how- 
ever, that  nothing  in  this  contract  should  relieve  tlie  company 
of  the  obligation  to  replace  or  repair  pavements  removed  or 
damaged  by  the  company's  construction  and  repair  work  un- 
dertaken with  reference  to  its  tracks  or  conduits. 
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355.  The  sinking  fund  and  the  right  of  Philadelphia  to 
purchase  the  company's  property  after  fifty  years. — ^The  eon- 
tract  also  provided  for  the  establishment  of  a  sinking  fund 
to  be  in  the  custody  of  a  commission  composed  of  the  mayor, 
the  president  of  the  company  and  the  president  of  the  board 
of  directors  of  .city  trusts.^  Beginning  with  the  month  of 
July,  1912,  the  company  .was  to  make  payments  into  the  sink- 
ing fund  at  the  rate  of  $10,000  a  month  for  a  period  of  ten 
years;  then  at  the  rate  of  $15,000  a  month  for  the  second 
period  of  ten  years ;  then  at  the  rate  of  $20,000  a  month  for 
the  third  period  of  ten  years;  then  at  the  rate  of  $25,000  a 
month  for  the  fourth  period  of  ten  years  and  finally  at  the 
rate  of  $30,000  a  month  for  the  balance  of  the  term  of  the 
contract.  These  payments  would  aggregate  $10,200,000  by 
the  end  of  fifty  years  from  the  date  of  this  contract,  and  it 
was  estimated  that  by  investment  and  reinvestment  at  four 
per  cent,  the  sinking  fund  would  at  the  end  of  fifty  years  be 
sufficient  to  wipe  out  the  company's  $30,000,000  of  capital 
stock.  It  was  stipulated  that  the  payments  tothe  sinking 
fund  should  be  treated  as  fixed  charges  and  that  no  divi- 
dends should  be  payable  to  stockholders  and  no  surplus  earn- 
ings be  distributed  so  long  as  any  of  the  sinking  fund  pay- 
ments were  in  arrears.  The  commission  having  charge  of 
the  investment  and  re-investment  of  the  moneys  in  the  sink- 
ing fund  was  to  be  confined  to  the  class  of  securities  named 
by  the"  statutes  of  the  state  as  proper  investments  for  trustees, 
ejieept  that  the  company's  stock  might  be  purchased  not 
above  par  and  the  bonds  and  underlying  securities  might 
be  purchased  on  a  four  per  cent  income  basis.  The  commis- 
sion was  given  authority  to  subscribe  for  the  company's 
stock  or  bonds  issued  for  the  purposes  of  making  extensions 
or  betterments.  Once  a  year  the  commission  was  to  file  with 
the  city  controller  a  full  and  accurate  account  of  the  sink- 
ing fund  and  the  controller  was  to  examine  the  books, 
accounts,  securities  and  vouchers  relating  to  the  fund  and 
report  the  result  to  councils,  but  the  city  reserved  the  right 
at   any  time  after  the   fund  had  reached  the   amount  of 

1  The  Board  of  Directors  of  City  Trusts  was  establi-shed  in  1869,  and  has  charge 
of  Girard  Estate,  Gii-ard  College,  Wills'  Hospital  and  other  trusts  of  the  city.  The 
board  is  composed  of  eleven  directors  appointed  by  the  court  of  common  pleas, 
together  with  the  mayor  and  the  presidents  of  select  and  common  councils,  by 
virtue  of  their  offices. 
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$5,000,000  to  require  that  the  fund  and  all  future  payments 
to  it  be  turned  into  the  city  treasury. 

The  city  reserved  the  right  upon  July  1,  1957,  or  upon 
the  first  day  of  any  July  thereafter,  to  purchase  all  the  prop- 
erty, leaseholds  and  franchises  of  the  company  "  subject  to 
all  indebtedness  now  existing  or  hereafter  lawfully  created 
liereunder."  In  case  the  city  desired  to  purchase  the  prop- 
erty, it  was  to  give  the  company  six  months'  notice  of  its 
intention  to  do  so,  and  was  to  pay  the  company  an  amount 
equal  to  par  for  -the  capital  stock  then  outstanding,  that  is 
to  say,  the  $30,000,000  already  authorized  and  as  much  more 
as  had  been  issued  with  the  city's  consent.  It  was  stipulated 
that  the  sinking  fund,  if  not  already  paid  over  to  the  city, 
should  be  available  for  the  purpose  of  paying  or  helping  to 
pay  for  the  property.  It  was  expressly  set  forth  that  the 
contract  should  continue  in  force  until  the  city  should  exer- 
cise its  right  of  purchase,  but  after  that,  the  city  would  be- 
come the  owner  of  all  the  company's  franchises,  leaseholds, 
rights,  property  and  privileges  and  might  either  operate 
them  or  lease  the  right  to  operate  them  on  such  terms  and 
conditions  as  it  should  deem  fit.  The  city's  rights  were  to 
be  assignable  and  could  be  put  up  at  public  auction  to  the 
highest  bidder.  The  company  reserved  the  right  to  be  a 
corporation,  with  the  power  to  operate  street  passenger  rail- 
way systems,  and  was  expressly  authorized  to  become  a  bidder 
at  any  such  public  auction. 

It  was  provided  that  nothing  in  this  contract,  and  no  act 
performed  by  the  city  under  the  contract,  should  render  the 
city  liable  for  any  of  the  debts  or  obligations  of  the  com- 
pany unless  or  until  the  city  exercised  its  option  of  purchase. 
It  was  agreed  that  the  city's  credit  should  not  be  pledged  or 
loaned  to  the  company  and  that  the  city  should  not  become 
a  joint  owner  or  stockholder  in  the  company. 

The  consent  of  the  city,  wherever  required  under  this 
contract,  was  to  be  given  only  by  ordinance  of  councils. 

356.  The  Philadelphia  contract  characterized. — In  an  argu- 
ment prepared  for  the  use  and  information  of  city  councils 
in  opposition  to  this  ordinance,  Mr.  Edwin  0.  Lewis,  a  mem- 
ber of  the  common  council,  on  June  20,  1907,  stated  that 
under  the  old  ordinances  the  company  was  under  obligation 
to  keep  in  repair  4,318,918  square  yards  of  Belgian  'block 
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pavement ;  1,509,829  square  yards  of  asphalt ;  499,072  square 
yards  of  macadam;  344,814  square  yards  of  brick  and  27,699 
square  yards  of  cobble.  He  estimated  that  on  the  basis  of 
the  six,  seven  and  eight  cent  allowances  per  square  yard  for 
additional  street  surface,  contained  in  the  contract  itself,  the 
cost  to  the  company  of  paving  repairs  in  1906  amounted  to 
$437,207.  To  this  he  added  for  car  licenses  paid  in  1906,  the 
sum  of  $121,050  and  for  the  yearly  average  cost  of  snow  re- 
moval $28,036.  These  sums  added  together  made  a  total  of 
$586,293  of  the  company's  expenditures  for  1906  which 
were  to  be  commuted  for  an  annual  payment  fixed  for  the 
first  ten  years  of  the  period  at  only  $500,000.  According  to 
this  reckoning,  the  city  would  lose  by  the  contract  the  sum 
of  $862,933  during  the  first  ten-year  period  on  account  of 
the  commutation  of  the  paving,  snow  removal  and  car  license 
taxes. 

This  prospective  financial  loss,  which  in  all  probability 
would  turn  out  to  have  been  greatly  underestimated  on 
account  of  the  small  allo'yances  per  yard  made  for  keeping 
the  pavements  in  permanent  repair,  including  their  renewal, 
was  the  least  of  the  objections  to  this  ordinance.  The  pro- 
visions that  marked  it  as  a  base  and  downright  betrayal  of 
the  future  interests  of  a  great  city  are  those  which  confirm 
all  the  underlying  perpetual  franchises  of  the  subsidiary 
companies,  which  expressly  surrender  the  city's  right  re- 
served in  the  ordinance  of  1857  to  purchase  the  properties, 
which  definitely  cancel  all  the  city's  reserved  rights  of  regu- 
lation, and  finally  which  foist  upon  the  community  the 
mawking  right  to  purchase  at  par  the  capital  stock  of  the 
water-logged  holding  company  subject  to  all  outstanding  in- 
debtedness and  subject  to  the  obligations  of  underlying  leases 
at  exorbitant  rentals  from  companies  having  perpetual  fran- 
chises free  from  the  possibility  of  forfeiture  or  of  adequate 
regulation.  The  consummation  of  this  municipal  crime, 
only  two  years  after  the  city  of  Philadelphia  had  risen  in  a 
religious  frenzy  to  defeat  the  proposed  gas  lease  extension, 
a  much  less  infamous  proposition,  is  the  crowning  proof  of 
Philadelphia's  unfitness  to  associate  with  other  large  Ameri- 
can cities,  profligate  as  most  of  them  are.' 

•  For  a  discussion  of  ths  Philadelphia  street  railway  contract  subsequent  to  its 
(tolng  into  effect,  see  "  Philadelohia's  Relation  to  Rapid  Transit  Company,"  by 
Edwin  O.  Lewis,  in  The  Annulu  tor  May,  1908. 
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357.  Street    railway    conditions    in    Pittsburgh.  —  In    a 

digest  of  traction  ordinances  prepared  for  the  Voters'  League 
in  1909,  there  appear  the  names  of  ninety-six  different 
street  railway  companies  which  had  acquired  rights  in  the 
streets  of  old  Pittsburgh.^  All  the  street  railways  of  Pitts- 
burgh are  now  operated  by  the  Pittsburgh  Eailways  Company, 
which  is  controlled  through  stock  ownership  by  the  Phila- 
delphia Company.  The  latter  also  controls  the  principal 
gas  and  electric  light  companies  of  the  city.  If  we  may 
credit  the  report  of  "  The  Pittsburgh  Survey,"  the  transit 
system  of  Pittsburgh  was  in  1908  about  as  bad  as  any  in 
the  United  States.^  This  report  states  that  there  are  no 
through  car  lines,  all  cars  being  turned  back  by  loops  in 
the  business  district,  and  that  no  transfers  are  given  in  the 
business  district.  Citizens  are  required  to  pay  all  the  way 
from  five  cents  to  twenty-five  cents  to  ride  across  the  city 
and  its  suburbs.  Transfers  are  given  on  many  lines  outside 
of  the  business  district,  but  no  transfers  are  given  anywhere 
after  11.30  p.  M.,  or  on  holidays  The  tracks  are  in  bad 
condition,  transit  lines  are  congested  on  account  of  bad 
routing,  strap-hanging  is  at  a ,  maximum  and  operation  is 
extremely  noisy  and  disagreeable.  It  is  said  that  the  Boston 
Elevated  Eailway  Company,  operating  all  the  surface, 
elevated  and  subway  lines  of  Boston  and  paying  from  six  to 
eight  per  cent  dividends  on  its  capital  stock,  had  net  earn- 
ings, after  taxes  had  been  paid,  of  G.54  cents  per  car  mile, 
while  the  Pittsburgh  Eailways  Company,  according  to  its 
last  published  report  had  earnings,  after  paying  taxes,  of 
12.55  cents  per  car  mile. 

Prior  to  1874  all  the  Pittsburgh  street  railway  companies 
were  incorporated  by  special  act  of  the  Pennsylvania  legis- 
lature. Since  that  time  all  new  companies  have  been  incor- 
porated under-  general  laws.  All  franchises  are  unlimited 
as  to  time  and  therefore ,  perpetual  unless  forfeited,  except 
in  a  few  cases  where  the  city  reserved  the  right  to  piirchase 
the  company's  property. 

358.  Provisions  of  Pittsburgh's  early  street  railway  char- 
ters   and    franchises. — The    first    street    railway    companies 

•  Digest  of  Traction  Ordinances,  loaned  to  the  writer  by  Tensard  Do  Wolfe, 
Secretary  of  the  Voters'  Leatrue  of  Pittsbui-p:li. 

'See  "The  Transit  Situation  in  FittsburRh,"  by  John  P.  Fox  published  in 
Charities  and  the  Commons,  February  6, 1009. 
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in  Pittsburgh  were  incorporated  in  1859.  In  that  year  foiir 
companies  were  chartered  with  the  right  to  construct  rail- 
ways on  different  routes  subject  to  the  consent  of  the  local 
authorities.  All  these  companies  were  required  by  their 
charters  to  keep  the  streets  occupied  by  them  in  permanent 
repair  from  curb  to  curb.  They  were  also  required  to  pay 
an  annual  car  license  tax  of  $20  per  ear  for  the  first  five 
i  years ;  $30  per  car  for  the  next  five  years  and  $40  per  car 
thereafter,  except  in  the  case  of  the  Pittsburgh  and  Bir- 
mingham Passenger  Eailway  Company,  whose  car  license 
fee  was  to  remain  permanently  at  $30  per  annum  after  the 
first  five  years.^  In  1860  a  fifth  company  was  chartered 
and  was  made  subject  to  similar  obligations.^  All  of  these 
companies  were  required,  in  addition  to  their  car  license  fees, 
to  pay  a  three  per  cent  tax  on  their  dividends  or  net  profits 
during  the  first  five  years,  and  a  tax  of  five  per  cent  thereafter. 
The  terms  of  the  state  charters  were  somewhat  modified  by 
the  ordinances  under  which  the  companies  secured  the  con- 
sent of  the  local  authorities  to  the  construction  of  their  roads. 
By  the  Citizens'  Passenger  Eailway  ordinance,  for  example, 
it  was  stipulated  that  cars  run  on  holidays  or  fair  days  and 
any  extra  cars,  were  to  be  exempt  from  the  car  license  tax.* 
Payments  required  of  the  company  were  to  be  made  under 
oath  and  the  company's  books  were  to  be  open  to  inspection. 
The  Pittsburgh,  Oakland  and  East  Liberty  Eailway  ordi- 
nance made  still  more  radical  changes.*  It  commuted  the 
tax  on  dividends  to  a  fixed  yearly  payment  of  $200  for  the 
first  five  years,  and  $400  thereafter.  It  also  required  the 
company  to  keep  the  streets  clean  as  well  as  in  permanent 
repair  from  curb  to  curb,  and  reserved  to  the  city  the  right 
at  any  time  after  twenty  years,  by  giving  the  company  one 
year's  notice,  to  take  possession  of  the  road  and  stock  of  the 
company  upon  payment  of  a  sum  to  be  fixed  by  five  disin- 
terested appraisers  to  be  appointed  by  the  president  judge  of 
the  court  of  quarter  sessions.  It  was  also  expressly  stipulated 
that  this  ordinance  should  not  go  into  effect  until  the  eom- 

'  ^"J"  Citizens  PassBnsfir  Rnilwav  ComDany.  nee  Pennsylvania  Laws,  JS"^!),  p.  SOS ; 
for  Pittsbiireh.  Onklanrt  and  East  Liberty  Railway  Company,  see  Pennsylvania 
Laws,  1859,  a  700  ;  for  PittsVuir^h  and  Birmincham  Passenger  Railwav  Company, 
^e  Pennsylvania  Laws,  1859,  p.  749  :  for  Pittsburerh,  Allegheny  and  Manchester 
Bjilwav  Cotnnanv,  nee  Pennsylvania  Laws,  1S59.  naee  WS. 

'  Mononerahela  Passeneor  Railway  Company.  Pennsylvania  Laws,  1860,  p.  877. 

'  Ordinance  Book  2,  page  136. 

*  Ibid.,  v.  ISO. 
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pany  had  filed  a  written  aecejitance  agreeing  that  any  failure 
to  comply  with  any  of  its  provisions  should  work  a  revoca- 
tion of  the  privileges  granted.  The  Pittsburgh  and  Bir- 
mingham Passenger  Railway  ordinance  stipulated  that  cars 
should  be  given  vehicle  license  numbers,  but  that  cars 
reserved  for  accidents  should  not  be  required  to  pay  the  license 
tax/  By  this  ordinance,  it  was  also  provided  that  the 
company's  loans,  both  principal  and  interest,  should  be  ex- 
cluded in  ascertaining  the  net  profits  upon  which  the  per- 
centage tax  was  to  be  paid.  This  ordinance  contained  the 
same  provisions  in  regard  to  cleaning  the  streets  and  the 
purchase  of  the  property  by  the  city  as  the  ordinance  last 
described.  The  Pittsburgh,  Allegheny  and  Manchester 
Railway  ordinance  provided  that  in  lieu  of  the  car  license 
tax  and  the  tax  upon  dividends  prescribed  in  its  state  charter, 
the  company  should  pay  the  city  the  fixed  sum  of  $100  a 
year  during  the  first  five  years  and  $200  a  year  during  the 
next  fifteen  years,  the  amount  to,  be  paid  thereafter  being 
subject  to  later  determination  by  ordinance.^  The  Monon- 
gahela  Passenger  Railway  ordinance  of  1860  stipulated  that 
in  lieu  of  the  tax  on  dividends  prescribed  in  its  charter,  the 
company  was  to  make  a  fixed  payment  of  $200  a  year  for 
the  first  five  years  and  $400  a  year  thereafter.*.  This  com- 
pany was  also  required  to  clean  the  streets  occupied  by  its 
tracks.  In  1862  one  of  these  companies  was  expressly  au- 
thorized by  the  legislature  to  agree  with  the  city  to  pay  into 
the  city  treasury  a  fixed  annual  sum  as  a  consideration  for 
the  use  of  the  streets  in  lieu  of  the  tax  on  dividends,  and 
was  also  relieved  from  keeping  the  roadway  in  repair  except 
between  its  rails.* 

By  an  act  of  1869,  the  councils  of  the  city  of  Pittsburgh 
were  authorized  to  enter  into  a  contract  with  any  passenger 
railway  company  within  the  city  whereby  the  company 
would  be  relieved  from  the  duty  of  keeping  in  repair  and 
cleaning  the  streets  through  which  its  railway  passed  upon 
the  payment  of  such  annual  sum  of  money  as  should  be 
agreed  upon  between  the  city  and  the  company."  From  this 
time  on  there  was  great  confusion  in  the  local  grants.  An- 
other company  was  incorporated  by  a  special  act  in  1870 

'  Orriitittnce  Book  Z,  p.  148,  *  Pennsvlvsnia  Laws,  1868,  p.  867. 

'  Ihi,1 ,  n.  15fl.  t  Md,  1869.,  p.  10!87,    '         ' 

'  md.,  p,  173,  ^ 
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and  given  a  local  franchise  on  the  old  terms,  namely,  on 
condition  that  the  company  should  keep  the  roadway  in  per- 
manent repair  from  curb  to  curb,  pay  a  car  license  fee  of 
$20  a  year  during  the  first  five  years  and  $30  a  year  there- 
after, and  pay  a  tax  of  three  per  cent  on  its  dividends  during 
the  first  five  years  and  five  per  cent  thereafter.'  These  pay- 
ments were  to  be  divided  equally  between  the  city  and  the 
boroughs  outside  of  the  city  through  which  the  route  passed. 
The  company's  Pittsburgh  ordinance  reserved  to  the  city 
the  right  to  repossess  the  road  at  the  end  of  twenty  years  on 
the  same  terms  as  those  already  described  in  connection 
with  one  or  two  of  the  earlier  franchises.^ 

359.  Confasion  at  its  maximum  through  multifarious 
grants  and  varying  conditions  and  regulations. — The  con- 
fusion into  which  Pittsburgh  street  railway  franchises  fell 
as  extensions  were  granted  from  time  to  time  to  the  old 
companies  occupying  the  streets,  multiplied,  as  shown  by 
the  attitude  of  the  city  toward  the  company's  paving 
obligations.  The  Citizens'  Passenger  Eailway  Company, 
for  example,  was  granted  an  extension  of  its  road  in  1880 
with  the  obligation  to  pave,  repair  and  clean  between  its 
tracks  and  for  a  distance  of  two  feet  on  either  side.'  In. 
1885  the  company  was  given  another  extension  which  re- 
quired it  to  pave  and  repair  between  its  outside  rails  only.* 
This  company  received  still  another  extension  in  1898  sub- 
ject to  the  terms  of  the  general  ordinance  of  1890,  which 
required  paving  between  the  tracks  and  for  a  distance  of  one 
foot  on  either  side."  In  1879  the  Pittsburgh  and  West  End 
Passenger  Railway  Company  was  required  to  keep  the  road- 
way between  its  rails,  its  tracks  and  for  one  foot  on  either 
side  in  repair,  but  was  not  required  to  do  any  repaving 
on  streets  that  were  then  paved  with  wooden  blocks."  Two 
years  earlier,  one  company  had  been  required  to  clean  and 
keep  in  perpetual  repair  that  portion  of  Liberty  street  occu- 
pied by  it  from  the  outside  of  its  northern  track  to  the  curb 
line  on  the  southern  side  of  the  street.''  The  same  company 
was  released  in  1884  by  a  special  ordinance  from  cleaning 
the  streets  through  which  its  lines  passed.'     In  1881  the 

« Pennsylvania  Laws,  1870,  p.  989.                         '  Ordinance  Book  11.  p.  55. 

»  Ordinance  Boolt  S,  p.  85.  '  2.'"A''"'''?S,^°°''  ^-  P'  -  "• 

•  Ordinance  Book  4,  p.  846.  '  JJ'J-  P-  ^^-      ,   .  „  ,„ 

*md.,  p.  615.  ' Ordinance  Book  4,  p.  455. 
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North  Side  Passenger  Eailway  Company  got  a  franchise 
that  imposed  upon  it  the  old  requirement  of  keeping  the 
streets  in  repair  from  curb  to  eurb.^  It  was  also  stipulated 
in  this  company's  ordinance,  as  it  had  already  been  in  a 
number  of  others,  that  in  case  of  grading  or  regrading  the 
street  the  company  should  take  up  and  relay  its  tracks  to  fit 
the  new  alignment  at  its  own  expense.  This  company  was 
required  to  pay  an  annual  car  license  fee  of  $10  per  car.  In 
1886  a  street  railway  franchise  was  granted  to  a  new  com- 
pany with  the  requirement  that  the  roadway  should  be  kept 
in  repair  to  a  distance  of  one  and  one-half  feet  outside  of 
the  company's  tracks.^ 

In  one  of  the  early  state  charters  the  amount  of  the  com- 
pany's capital  stock  had  been  fixed  and  the  company  had 
been  authorized  to  issue  bonds  not  to  exceed  half,  the  amount 
of  the  stock,  and  the  rate  of  interest  had  been  limited  to 
seven  per  cent.^  But  nowhere  in  the  city  franchises  does 
there  appear  any  limitation  upon  the  capital  stock  or  bond 
issues  of  the  various  companies.  From  time  to  time,  how- 
ever, and  in  different  cases,  the  city  gave  the  companies  the 
right  to  lease  their  roads,  authorized  the  joint  use  of  tracks, 
approved  the  abandonment  of  portions  of  routes,  gave  fran- 
chises on  condition  that  the  companies  should  be  subject  to 
future  ordinances,  and,  in  very  recent  years,  stipulated  that 
certain  payments  should  be  made  as  compensation  for  fran- 
chise grants.  In  the  case  of  the  Federal  Street  and  Pleasant 
Valley  Eailway  Company,  a  city  ordinance  of  1870  required 
the  payment  of  a  two  per  cent  tax  On  the  company's  divi- 
dends or  net  profits  and  a  car  license  fee  of  $20  for  the  first 
five  years  and  $30  thereafter.*  By  a  later  ordinance,  in 
1885,  this  scheme  of  taxation  was  changed,  and  the  company 
was  required  to  pay  into  the  city  treasury  a  sum  proportioned 
to  $40  a  car  and  five  per  cent  of  dividends  declared,  as  the 
length  of  the  company's  line  inside  of  the  city  limits  was  to 
the  length  of  its  entire  road.'' 

360.  General  Pittsburgh  ordinances  from  1890  on.^By 
the  terms  of  the  general  ordinance  of  February  25,  1890,  it 
was  stipulated  that  every  passenger  or  street  railway  com- 

•  Ordinance  Bonk  S.  p.  866.  -      'JTiid.,  p.481. 
.o"?'"''""'^''  ^"^  Birminghftm  Passenger  Railway  Company,  Pennsylvania  Law^ 
lona,  p.  749. 

*  Ordinance  Book  8,  p.  B55.  »  Ordinance  Book  4,  p.  574. 
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pany  thereafter  obtaining  the  specific  consent  of  the  city  to 
use  or  occupy  the  streets,  should  exercise  such  consent  under 
the  terms  of  this  ordinance.^  It  was  further  expressly 
stipulated,  however,  that  no  company  should  have  the  right 
to  occupy  the  streets  under  the  terms  of  this  ordinance 
without  first  getting  the  city's  consent  by  a  special  ordi- 
nance. There  was  a  requirement  that  before  constructing 
its  railway  or  any  extension  or  branch  or  alteration  of  it, 
the  company  should  file  with  the  department  of  public  works 
a  plan  showing  the  location  of  its  proposed  tracks,  sidings, 
turnouts  and  switches,  the  pattern  of  its  rails  and  the  kind 
and  character  of  foundation  or  roadbed  to  be  laid.  In  case 
the  company  proposed  to  use  a  conduit  or  subway  through 
which  motive  power  would  be  supplied  for  the  traction  of 
cars,  the  plans  submitted  were  to  show  the  size,  location  and 
manner  of  construction  of  such  conduit  or  subway  and  the 
width  and  position  of  the  slot  or  opening.  If  the  company 
proposed  to  use  an  overhead  traction  system,  its  plans  were 
to  show  the  size,  character  and  location  with  respect  to  the 
roadway  or  curb  line  of  the  posts,  poles  or  other  supports  to 
be  placed  in  the  streets.  The  plans  so  filed  were  to  be  sub- 
ject to  the  approval  of  the  chief  of  the  department  of  public 
works  or  of  the  councils'  committee  on  public  works.  All 
tracks  were  to  be  of  standard  gauge.  In  every  case  the  com- 
pany was  to  pave  the  space  between  its  tracks  and  for  one 
foot  on  either  side  and  keep  this  portion  of  the  pavement 
clean  and  in  good  repair  as  long  as  the  tracks  continued 
to  be  used.  It  was  stipulated  that  companies  operating 
street  railways,  when  crossing  each  other's  routes,  should 
with  respect  to  each  other  observe  the  law  of  the  road  except 
in  cases  where  at  the  point  of  intersection  the  grade  of 
either  or  both  companies  was  ascending  or  descending,  in 
which  case  the  company  whose  car  was  on  a  descending 
grade  should  have  the  right  of  way  over  a  car  on  either  a 
lesser  descending  grade,  on  a  level  or  on  an  ascending  grade. 
Every  car  was  to  have  a  loud-sounding  gong  which  was  to  be 
rung  by  the  person  operating  the  car  when  approaching  all 
street  crossings  or  when  passing  other  cars.  At  crossings 
of  other  street  railways  the  company  was  to  have  its  cars 
approach  slowly  and  under  complete  control,  and  every  car 

»  Pittsburgh  Digest,  1801  to  1908,  p.  699. 
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was  to  be  brought  to  a  full  stop  within  a  car  length  of  the 
crossing  and  before  passing  over  it.  At  grade  crossings 
of  steam  railways,  the  conductor  of  the  street  car,  before 
allowing  his  car  to  proceed,  was  to  go  forward  to  ascertain 
whether  it  could  take  the  crossing  in  safety.  Street  cars 
were  to  give  precedence  to  the  fire  department  when  it  was 
going  to  fires,  and  to  police  patrol  wagons  when  they  were 
answering  calls.  No  street  car  was  to  pass  over  any  hose 
or  other  apparatus  of  the  fire  department  in  use  for  the 
purpose  of  extinguishing  a  fire  unless  it  passed  upon  a 
creeper,  or  other  device  approved  by  the  chief  of  the  de- 
partment of  public  safety,  that  would  fully  protect  the 
apparatus  from  injury.  It  was  provided  that  the  fire  de- 
partment could  cut  any  company's  wires  or  other  overhead 
devices  whenever  they  obstructed  or  endangered  the  work 
of  the  department,  and  in  such  cases  the  city  would  not  be 
liable  for  damages.  Companies  using  electricity  were  to  keep 
their  entire  electrical  system  and  apparatus  open  to  inspec- 
tion by  the  city  authorities  and  subject  to  their  supervision 
in  all  respects  pertaining  to  public  safety. 

By  a  general  ordinance  passed  in  1893  all  street  railway 
companies  in  Pittsburgh  were  required  to  equip  their  cars 
with  the  "  most  modern  improved  pilot  or  safety  guard " 
subject  to  the  approval  of  the  chief  of  the  department  of 
safety.*  By  another  ordinance,  passed  in  1895,  all  passenger 
railway  companies  using  the  streets  of  the  city  were  required 
to  place  "  upon  the  front  or  rear  end  of  each  car-  a  suitable 
and  proper  cabin  or  inclosure  for  the  safety  and  protection 
of,  the  motormen,  as  well  as  the  safety  and  protection  of  the 
public."  ^ 

By  another  ordinance  the  city  has  made  it  unlawful  for 
any  passenger  or  other  railway  company  "  to  place  or  cause 
to  be  placed,  or  permit  to  accumulate  any  heap  or  heaps,  or 
piles  of  ice,  snow  or  dirt  or  other  rubbish,  upon  any  street, 
lane  or  alley  in  the  city  of  Pittsburgh  traversed  by  said 
railways."  * 

By  an  ordinance  passed  July  30,  1906,  the  city  fixed  a 
uniform  annual  car  license  fee  of  $100  to  be  paid  on  the 

>  Pittsburgh  Digest,  already  cited,  p.  705.  '  Ibid.,  p.  707, 

*Ibid.,  p.  706, 
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first  day  of  April  of  each  year."^  Upon  the  payment  of  this 
fee  the  city  treasurer  was  to  issue  to  the  company  for  each 
car  a  license  plate  of  a  design  approved  by  him,  not  less  than 
three  inches  by  six  inches  in  measurement,  which  was  to  be 
displayed  in  a  conspicuous  place  in  the  interior  of  the  car 
licensed.  Sworn  returns  of  the  number  of  cars  actually 
used  and  operated  in  the  streets  of  the  city  were  to  be  made 
by  the  proper  officers  of  the  companies  not  later  than  Jan- 
uary 10  of  each  year.  In  case  of  neglect  or  refusal  on  the 
part  of  any  company  to  make  such  return,  the  city  controller 
was  to  estimate  "  to  the  best  of  his  ability  "  the  number  of 
cars  used  and  his  estimate  was  to  be  conclusive.  It  was 
provided,  however,  that  license  fees  should'  not  be  required 
for  extra  cars  used  as  substitutes  for  other  cars  for  holidays 
or  other  extra  occasions.  Moreover,  all  cars  running  on  an 
average  less  than  twelve  hours  a  day  were  to  pay  in  propor- 
tion to  the  number  of  hours'  run,  assuming  fourteen  hours 
to  constitute  a  full  day's  use. 

361.  General  laws  of  Pennsylvania  regulating  street  rail- 
ways,—In  Pennsylvania  as  in  other  states  the  general  law 
for  the  incorporation  of  street  railway  companies  embodies 
many  provisions  which  have  a  bearing  on  the  companies' 
rights  in  the  streets.  Under  the  state  constitution  no  street 
passenger  railway  may  be  constructed  within  the  limits  of 
any  city,  borough  or  township  without  the  consent  of  the 
local  authorities.^  Under  the  general  law  of  1905,  com- 
panies may  be  incorporated  for  the  purpose  of  building  and 
operating  street  railways  for  public  use  by  any  other  power 
than  locomotives  upon  any  streets  where  no  tracks  have 
already  been  laid  or  authorized.'  Such  companies  have 
power  among  other  things  to  sell  or  lease  their  roads  or 
franchises,  or  portions  of  them,  to  traction  companies  or 
other  passenger  railway  companies,  or  to  acquire  other  street 
railways  by  lease  or  purchase.  A  company  desiring  author- 
ity to  construct  a  branch  or  extension  is  required  to  file  in 
the  office  of  the  secretary  of  the  commonwealth  a  copy  of  a 
resolution  of  the  company's  stockholders  ■  setting  forth  the. 
route  of  the  proposed  extension.  This  paper  must  be  sub- 
mitted to  the  governor,  and  if  in  his  opinion  the  proposed 

'Plttsbnigh  DiKosf,  already  cited,  r.  TOS. 
'  rjonstitii^ion.  Article  xvii,  section  0. 
•Pittsburg.i  Digest,  already  cited,  p.  6S8. 
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extension  is  within  the  general  scope  of  the  company's  orig- 
inal charter  and  does  not  conflict  with  any  rights  previously 
granted  and  in  existence,  he  must  approve  the  application. 
In  the  event  of  such  approval,  the  secretary  of  the  common- 
wealth issues  a  certificate  to  the  effect  that  the  extension 
is  authorized,  subject  to  the  consent  of  the  proper  local  au- 
thorities. Any  company  incorporated  under  this  act  has 
authority  to  use  siich  portion  of  the  tracks  of  other  com- 
panies as  it  may  require,  either  to  complete  a  circuit  on  its 
road  or  any  of  its  branches  or  extensions,  or  to  connect  its 
road  with  its  branches  and  extensions,  or  with  the  road  of 
any  other  passenger  railway  company.  This  ii.uthority  is 
granted  on  condition,  however,  that  with  the  company's 
application  for  a  charter  or  for  a  certificate  of  extension  it 
must  file  the  written  consent  of  the  company  whose  tracks 
it  is  to  use. 

By  a  law  of  1889  it  was  provided  that  a  company  pro- 
posing to  construct  a  street  railway  or  any  branch  or  exten- 
sion of  such  a  railway  should  in  good  faith  commence  con- 
struction within  one  year  after  obtaining  the  consent  of  the 
local  authorities  and  complete  its  road  within  two  years 
thereafter,  unless  it  received  an  extension  of  time.^  By  the 
act  of  1905,  however,  provision  was  made  for  the  temporary 
abandonment  of  a  franchise  over  the  whole  or  a  portion  of 
the  company's  route  on  terms  and  conditions  to  be  agreed 
upon  with  the  local  authorities.  In  case  no  such  agreement 
and  consent  had  been  acquired,  however,  the  failure  to  com- 
plete a  company's  road  over  its  entire  route  within  the  time 
required,  would  be  construed  as  a  permanent  abandonment 
of  the  portion  not  so  completed,  but  would  not  affect  the 
Company's  right  to  maintain  and  operate  the  portion  already 
luilt,  if  such  portion  constituted  either  by  itself  or  with  the 
company's  trackage  rights  over  the  tracks  ,of  other  com- 
panies a  complete  circuit  for  its  cars.  In  case  a  company 
does  not  make  formal  application  to  the  local  authorities 
for  their  consent  within  two  years  after  the  date  of  its  incor- 
poration, and  does  not  within  two  years  after  securing  such 
consent  begin  construction  and  complete  its  road  or  a  por- 
tion of  it  within  the  time  limited  by  such  consent,  it  will 
be  deemed  to  have  abandoned  the  right  to  occupy  the  streets 

'  Pittsburgh  Digest,  already  ctted,  p.  686. 
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which  it  has  not  used,  and  they  may  be  occupied  by  any 
other  company  under  proper  authorization.  It  is  provided, 
however,  that  streets  whose  use  has  been  temporarily  aban- 
doned or  temporarily  postponed  under  agreement  with  the 
local  authorities,  shall  not  be  open  to  occupation  by  another 
company. 

By  a  law  of  1895  traction  companies  and  street  passenger 
railway  companies  owning,  leasing  or  controlling  the  different 
lines  of  street  railways  of  different  companies,  were  author- 
ized to  operate  them  as  a  general  system,  and  from  time  to  _ 
time  to  lay  out  new  routes  or  circuits  over  such  railways. in 
such  a  way  as  best  to  accommodate  public  travel.^  By  laws 
of  1862  and  1872  still  in  force,  street  railway  companies  are 
given  the  right  of  way  over  their  tracks,  with  the  exception 
that  owners  or  tenants  of  property  along  the  tracks  may  not 
be  deprived  of  the  reasonable  enjoyment  of  the  street  in  cases 
where  the  track  is  so  near  the  sidewalk  as  to  require  the  tem- 
porary detention  of  the  cars.^  By  a  general  law  of  1907,  all 
street  railway  companies  were  authorized  to  do  an  express 
business  and  to  transport  farm  produce,  garden  truck,  milk, 
merchandise  and  other  light  freight  and  property  on  their 
lines,  subject  to  reasonable  regulations  to  be  prescribed  by 
the  local  authorities.*  By  another  act  of  the  same  year, 
street  railway  companies  were  forbidden  to  charge  more 
than  five  cents  per  trip  or  passage  for  each  passenger  within 
the  limits  of  any  city  of  the  second  class  for  a  continuous 
ride  in  any  one  car.*  Any  officer,  director  or  employee  of 
the  company  who  violates  this  provision  is  guilty  of  a  mis- 
demeanor and  upon  conviction  may  be  fined  a  sum  not  to 
exceed  $500  for  each  offense,  or  be  imprisoned  for  not  to  ex- 
ceed one  year,  either  or  both,  in  the  discretion  of  the  court. 

362.  Limited  franchise  made  perpetual ;  exemption  from 
paving^  obligations  lost  by  transfer;  unused  franchises  for- 
feited —  Rochester.  —  By  an  ordinance  passed  June  24,  1862, 
the  city  of  Eochester  granted  a  franchise  for  the  construc- 
tion and  operation  of  a  horse  railway  in  certain  streets  to 
the  Eochester  City  and  Brighton  Eailroad  Company."  This 
original  franchise  was  expressly  limited  to  the  period  of 
thirty  years  after  the  date  of  its  acceptance,  but  in  the  re- 

•  Pittsburgh  Dipest,  already  cited,  r.  890. 
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adoption  of  the  ordinance  in  1887,  the  limitation  was  left 
out  entirely/  Under  the  original  ordinance  the 'tracks  were 
"to  be  laid  flush  with  the  surface  of  the  street  or  avenue, 
and  four  feet  and  ten  inches  apart  between  the  raised  edges, 
so  as  to  accommodate  the  most  common  width  of  carriage 
wheels,  and  to  be  laid  on  suitable  timbers,  with  suitable 
cross  ties."  By  an  amendment  to  the  original  ordinance 
passed  January  12,  1869,  it  was  stipulated  that  the  company, 
as  soon  after  the  granting  of  the  franchise  as  the  condition 
.of  the  streets  would  permit,  should  put  the  surface  of  the 
streets  inside  the  rails  and  for  one  foot  on  either  side  in  good 
and  thorough  repair,  and  thereafter  keep  the  streets  inside  or 
between  the  rails  in  good  repair  "only  during  the  term  of 
five  years."  It  was  further  stipulated  that  the  company 
should  not  be  compelled  for  a  period  of  five  years  to  pay  any 
portion  of  the  Cost  of  any  new  improvement  required  in  any 
street  in  which  its  tracks  were  laid.  Shortly  thereafter,  the 
state  legislature  passed  a  special  act  giving  this  company 
perpetual  exemption  from  paving  obligations.^  Many  years 
later,  however,  a  new  company  was  incorporated  which  ac- 
quired the  franchises  and  stock  of  this  company.  The  new 
company  was  organized  under  the  general  railroad  law 
which  made  it  obligatory  upon  all  companies  to  pave  and 
repair  in  and  about  their  tracks  and  for  two  feet  on  either 
side.  Litigation  arose  over  the  paving  obligations  of  the 
new  company,  which  claimed  exemption  under  the  act  of 
1869  passed  for  the  benefit  of  its  predecessor.  The  court 
of  appeals  of  the  state  of  New  York  and  the  United  States 
Supreme  Court  both  passed  on  the  question  and  decided 
that  the  old  company's  exemption  from  the  paving  obliga- 
tion was  personal  to  it,  and  could  not  be  transferred  by 
lease  or  merger  to  another  company.' 

Under  the  first  street  railway  ordinance  of  1862,  the  com- 
pany was  not  permitted  to  keep  any  portion  of  the  pavement 
or  street  surface  "  broken  or  disturbed  for  a  greater  time 
than  five  days,"  and  all  surplus  street  materials  were  to  be 

'Municipal  Code,  vol.  ii.,  already  cited,  p.  199. 
"Laws  of  Hew  York,  1869,  chap.  84. 

'  See  City  of  Rochester  v.  Rochester  Railway  Company,  182  N.  Y.  99 ;  and 
Rochester  Railway  Company  v.  City  of  Rochester,  205  U.  S.  236,  decided  March  25, 
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carefully  removed  by  the  company  and  deposited  in  places 
adjacent  to  the  street,  as  directed  by  the  city  officer  having 
charge  of  street  repairs.  The  original  rate  of  speed  allowed 
when  the  cars  were  operated  by  horses  or  mules  was  seven 
miles  an  hour,  and  a  headway  of  at  least  one  car  every  fifteen 
minutes  during  fourteen  hours  of  every  day,  beginning  at 
6  o'clock  in  the  morning,  was  required.  The  council  reserved 
the  right  to  regulate  or  prohibit  the  running  of  cars  on 
Sunday.  In  1887  the  fifteen  minute  schedule  was  extended 
so  as  to  cover  the  entire  period  from  6  o'clock  in  the  morning 
till  midnight,  except  on  a  few  lines  where  half  hourly  serv- 
ice was  required.  With  extraordinary  liberality,  the  city 
in  both  ordinances  authorized  the  company  to  run  its  cars  as 
much  oftener  than  the  prescribed  schedule  as  it  might 
choose,  either  on  the  whole  length  of  its  road  or  over  a  por- 
tion or  portions  of  it.  After  the  introduction  of  electricity 
as  a  motive  power,  the  seven-mile  speed  limit  was  continued 
in  force  in  the  downtown  district,  but  outside  of  that  a  speed 
of  fifteen  miles  per  hour  was  permitted.  At  this  time  also 
the  company  was  required  not  to  operate  on  its  tracks  "  more 
than  three  cars  attached  together."  Fares  under  the  original 
ordinance  were  limited  to  five  cents  for  adults  and  three 
cents  for  children  under  twelve  and  more  than  five  years  of 
age,  younger  children  being  carried  free  when  accompanied 
by  adults.  There  was  also  a  provision  in  the  old  ordinance 
to  the  effect  that  children  under  twelve  going  to  and  from 
school  should  not  be  charged  more  ihan  two  cents,  but  this 
provision  was  repealed  in  1869  and  never  reenacted.  At 
first  the  company  was  permitted  to  run  its  cars  without  any 
other  conductor  than  the  driver,  but  this  practice  was  for- 
bidden in  1894.  The  ordinance  of  1862  contained  a  pro- 
vision that  "  whenever  there  shall  occur  a  fall  of  snow  which 
materially  obstructs  the  track,  and  allows  vehicles  to  pass 
over  the  same  on  runners,  the  company  is  authorized  and 
required  to  use  a  sufficient  number  of  sleighs  to  convey  pas- 
sengers over  the  road  from  day  to  day  until  the  cars  can  be 
used  on  the  tracks."  This  provision  was  dropped  out  of  the 
ordinance  in  1887.  In  removing  snow  or  ice  from  its  tracks, 
the  company  was  required  to  spread  it  evenly  over  the  street 
so  as  not  to  obstruct  the  passage  of  vehicles.  The  use  of  salt 
for  the  purpose  of  removing  snow  or  ice,  or  for  any  other 
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purpose  was  expressely  prohibited  in  the  ordinance  of  1863. 
In  the  ordinance  of  1887,  however,  it  was  stipulated  that  no 
salt  or  brine  should  be  used  except  at  curves,  switches  or 
turntables,  and  there  only  in  amount  barely  sufficient  for  the 
purpose  of  removing  snow  or  ice  from  the  rails.  Any  dirt, 
dust,  filth,  snow  or  ice  removed  from  the  company's  tracks 
at  any  street  intersection  was  to  be  removed  entirely  from 
the  street  under  penalty  of  $50  for  each  failure  to  do  so,  and 
a  further  penalty  of  $50  a  day  during  the  continuance 
of  such  failure.  Under  the  original  ordinance,  the  company 
was  required  to  have  the  number  of  each  car  painted  in  a 
conspicuous  place  on  the  outside  of  the  car.  In  1887,  it  was 
provided  that  there  should  be  posted  in  each  car  a  plainly 
printed  copy  of  the  rates  of  fare,  and  also  a  printed  or 
painted  sign  containing  the  number  of  the  car  and  the 
name  of  the  route  or  routes  on  which  it  ran.  In  both 
these  ordinances  the  city  reserved  the  right  to  make  further 
rules  and  regulations  relative  to  the  construction,  repair 
and  operation  of  the  street  railway  for  the  protection  of  the 
interests  of  the  city  and  for  the  safety,  welfare  or  accommoda- 
tion of  the  public,  but  no  alteration  of  the  rules  was  to  be 
made  that  would  have  the  efEect  of  impairing  the  substantial 
rights  of  the  company.  Under  the  first  ordinance,  the  com- 
pany was  required  to  commence  construction  within  four 
months  and  to  complete  its  road  within  three  years.  A 
majority  of  the  directors  of  the  company  were  to  be  at  all 
times  residents  of  the  city  of  Bochester.  The  company  was 
not  permitted  to  operate  any  but  passenger  cars  within  the 
limits  of  the  city  between  6  o'clock  in  the  morning  and  8 
o'clock  at  night,  except  for  the  purpose  of  conveying  the 
baggage  of  passengers  between  the  depots  of  the  steam  rail- 
roads. It  was  stipulated  that  if  for  the  space  of  two  con- 
secutive months  the  company  should  neglect  to  run  cars  or 
sleighs  over  its  road  .for  the  accommodation  of  the  public,  it 
should  thereby  forfeit  all  privileges  and  rights  in  the  streets, 
and  the  city  reserved  the  right  to  remove  the  street  railway 
fixtures  and  materials  from  the  streets  at  the  company's 
expense  and  to  grant  a  new  franchise  to  any  other  person  or 
company  free  from  all  charge  or  liability  for  damages  on 
account  of  such  removal.  Before  placing  any  car  in  opera- 
tion upon  its  railroad,  and  annually  thereafter,  the  company 
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was  required  to  take  out  a  license  for  it  and  pay  a  $5  fee 
to  the  city. 

There  was  added  to  the  original  ordinance  by  an  amend- 
ment in  186'8  a  section  providing  that  the  ordinance  should 
apply  to  any  new  company  or  corporation  which  had  been 
or  might  thereafter  be  organized  to  construct  or  operate  a 
street  railway  in  Rochester.  In  case  any  such  company 
refused  to  file  with  the  city  clerk  its  written  assent  to  the 
terms  and  conditions  of  the  ordinance  within  five  days  after 
the  service  of  a  copy  of  this  resolution  upon  the  president  or 
secretary  of  the  company,  then  the  city's  consent  to  the 
construction,  maintenance  and  operation  of  any  such  street 
railroad  would  be  thereby  withdrawn. 

Various  sections  of  the  original  and  later  street  railway 
ordinances  made  provision  for  cumulative  penalties.  In  1887, 
however,  it  was  stipulated  that  the  penalties  prescribed  for 
the  violation  of  any  section  of  the  street  railway  ordinance 
should  not  in  the  aggregate  exceed  the  sum  of  $150  for 
any  specific  violation,  "  anything  hereinbefore  to  the  con- 
trary notwithstanding." 

In  1904  Mayor  James  G.  Cutler  called  the  attention  of 
the  common  council  to  the  fact  that  a  considerable  number 
of  streets  in  Eochester  were  encumbered  with  franchises 
which  had  not  been  used.  In  accordance  with  the  mayor's 
suggestion  the  council  passed  an  ordinance,  December  13, 
1904,  to  the  effect  that  "  all  franchises  heretofore  granted 
to  street  railway  corporations  to  construct  and  maintain  a 
railroad  in  streets  of  this  city,  and  which  have  not  been  used, 
or  which  having  been  used  have  since  been  disused  and 
abandoned  for  more  than  three  years,  are  hereby  annulled 
and  repealed."  ^  The  mayor  was  instructed  to  present  to 
the  attorney-general  a  list  of  these  unused  franchises  with 
the  request  that  prompt  proceedings  be  undertaken  to  com- 
plete their  annulment.  As  a  result  of  this  action  suit  was 
brought  by  the  attorney-general,  and  a  court  decree  was 
obtained  October  1,  1906,  completely  annulling  the  uBused 
street  railway  franchises  in  sixty-nine  streets  of  the  city. 

363.  Franchise  perpetual  and  exclusive ;  company's  em- 
ployees to  be  special  policemen;  paving  assessments  paid  in 
instalments ;  double   fares   at  night— South   Bend. —By  an 

'  Municipal  Code,  vol.  3,  already  cited,  p.  807. 
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ordinanceadopted  January  19,  1885,  the  city  of  South  Bend, 
Indiana,  authorized  the  construction  of  a  horse  passenger 
railway  on  all  the  streets  and  bridges  of  the  city.^  The  South 
Bend  Street  Eailroad  Company,  to  which  this  ordinance  -was 
granted,  was  required,  however,,  to  construct  its  railway  by 
single  or  double  track  upon  eight  specified  routes.  It  was 
provided  that  if  the  company  should  not  have  its  routes  fully 
completed,  equipped  and  in  operation  by  January  1,  .1886, 
all  of  its  rights  and  privileges  granted  by  this  franchise 
should  revert  to  the  city,  except  as  to  the  routes  then  com- 
pleted. The  company  was  to  be  given  a  further  allowance  of 
time,  however,  in  case  of  delay  caused  by  the  destruction 
of  bridges  or  by  the  order  or  injunction  of  a  court,  "  if  such 
order  or  injunction  was  not  instigated  or  procured  directly 
or  indirectly  by  or  with  the  consent,  suggestion  or  procure- 
ment of  said  company,"  and  if  the  company  used  all  means 
in  its  power  to  have  the  order  or  injunction  dissolved  at  the 
earliest  period  possible.  The  council  reserved  the  right  to 
make  reasonable  regulations  as  to  the  running  of  all  cars, 
with  the  limitation  that  it  could  not  require  the  company  to 
operate  a  car  more  than  fifteen  times  a  day  in  each  direction 
over  the  entire  length  of  each  route  within  the  city  limits. 
The  rate  of  fare  was  limited  to  five  cents  between  six  o'clock 
in  the  morning  and  eleven  o'clock  at  night,  and  free  transfers 
were  to  be  given.  After  eleven  at  night  the  company  was 
authorized  to  charge  ten  cents.  One  section  of  this  ordi- 
nance provided  that  "all  conductors  or  drivers  employed 
by  said  company  whilst  so  employed,  are  hereby  made  Special 
Police  Officers  of  the  City  without  salary  from  the  City,  but 
before  such  appointment  shall  take  effect  a  certificate  of 
employment  shall  be  filed  with  the  City  Clerk  by  the  Com- 
pany and  such  drivers  or  conductors  shall  take  the  oath 
usually  taken  by  Special  Policemen  which  shall  be  attached 
to  such  certificate."  In  their  capacity  as  special  police  offi- 
cers, the  company's  employees  were  to  have  power  to  arrest 
"persons  guilty  of  disorderly  conduct  or  of  using  indecent, 
profane  or  obscene  language  in  or  about  the  cars  or  barns  of 
said  Company."  When  the  company  discharged  any  of  its 
conductors  or  drivers  who  had  been  made  special  policemen, 
it  was  required  to  give  notice  of  the  fact  to  the  city  clerk, 

1  Revised  Ordin&nces,  City  of  South  Bend,  1905,  p.  81. 
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and  thereupon  the  power  of  such  employee  as  policeman 
would  cease.  A  similar  provision  giving  employees  the  pow- 
ers of  special  officers  was  carried  into  the  franchise  of  the 
General  Power  and  Quick  Transit  Company  granted  May  3, 

The  ordinance  of  1885  provided  that  the  company's  right  to 
opejrate  railways  on  all  the  tracks  of  the  city  should  be  per- 
petual, and  that  the  common  council  should  not  grant  to  any 
person  or  corporation  any  privilege  or  franchises  which  would 
impair  or  destroy  the  rights,  privileges  and  franchises  granted 
by  this  ordinance  to  the  South  Bend  Street  Eailroad  Com- 
pany. If,  however,  the  common  council  should  deem  it  neces- 
sary at  any  time  that  a  new  line  of  street  railway  be  con- 
structed on  streets  not  occupied  by  the  company's  tracks  and 
at  least  two  squares  distant  from  any  of  the  company's  con- 
structed lines,  it  might  adopt  a  resolution  directing  the  com- 
pany to  build  such  a  new  line.  This  could  not  be  done,  how- 
ever, until  after  the  expiration  of  the  time  prescribed  in  this 
ordinance  for  the  construction  of  the  routes  specifically  enu- 
merated. Within  thirty  days  after  receiving  notice  to  proceed 
with  the  construction  of  a  new  line,  the  company  was  to  certify 
to  the  common  council  a  resolution  of  its  board  of  directors 
ordering  the  construction  of  such  line,  with  an  affidavit  of  the 
president  or  secretary  of  the  company  that  it  was  the  com- 
pany's design  in  good  faith  to  proceed  immediately  with  the 
work.  If  the  company  should  fail  to  make  such  declaration, 
the  council  might  by  resolution  declare  its  privileges  and  rights 
of  way  over  the  proposed  new  line  of  street  railway  forfeited. 
The  company's  rights  might  also  be  forfeited  if  it  certified  its 
intention  to  build  the  extension,  but  failed  to  do  so  at  the  rate 
of  1000  feet  during  each  sixty  days  allowed.  In  case  of  such 
forfeiture,  the  city  might  grant  the  extension  to  any  other  pei- 
son  or  company,  and  it  was  stipulated  that  the  grantee  "  to  the 
extent  necessary  for  the  proper  construction  and  running  of 
said  line  of  street  railway  may  cross  any  track  laid  under  this 
grant."  It  was  provided,  however,  that  if  the  city  had  not 
granted  a  franchise  to  some  other  person  or  company  within 
six  months  after  the  date  of  the  South  Bend  Street  Railroad 
Company's  forfeiture,  then  the  exclusive  rights  granted  by 
this  ordinance  should  revert  to  the  latter  company,  to  be  held 
•  Revised  OrdiDances,  already  cited,  p.  68, 
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by  it  as  if  no  forfeiture  had  occurred.  The  city  was  not  au- 
thorized to  serve  notice  on  the  company  requiring  the  con- 
struction of  additional  lines  of  street  railway  oftener  than  once 
in  six  months. 

In  a  later  grant  to  the  successor  of  the  South  Bend  Street 
Kailroad  Company,  adopted  November  1,  1889,  the  grantee 
was  required  to  improve  the  street  surface  for  a  width  of  seven 
feet  for  each  main  track  and  to  keep  this  portion  of  the  street, 
as  well  as  the  poles,  wires  and  other  street  railway  fixtures,  in 
good  repair  and  free  from  filth  and  dirt,  and  from  all  obstruc- 
tions to  public  travel.^  In  case  the  company  failed  to  make 
any  repairs  or  improvements  required  by  the  common  council 
after  five  days'  notice,  the  city  would  have  the  right  either  to 
cause  the  repairs  or  improvements  to  be  made,  and  collect  the 
cost  from  the  company,  or  "  for  good  cause  stated  "  the  city 
might  declare  any  part  of  the  street  railway  a  nuisance  and 
dangerous  to  public  travel,  and  cause  it  to  be  removed  from 
the  streets  by  the  company.  The  ordinance  also  provided  that 
when  assessments  for  paving  or  other  street  improvements 
were  levied  against  the  company  it  should  have  the  option 
of  paying  on  the  instalment  plan  the  same  as  abutting  prop- 
erty owners. 

In  the  ordinance  granted  to  the  General  Power  and  Quick 
Transit  Company  in  1894,  to  which  reference  has  already 
been  made,  there  was  a  provision  to  the  effect  that  the  com- 
pany's track  should  not  be  "  used  for  other  purposes  than  to 
transport  passengers  and  their  ordinary  baggage,  such  goods, 
wares  and  merchandise  as  the  said  Company  may  be  requested 
to  carry  by  citizens  of  and  persons  doing  business  in  St.  Joseph 
County,  also  such  material  as  may  be  required  to  be  used  by 
the  company  in  the  construction,  extension  or  repair  of  its 
tracks."  ^-  The  company  was  authorized  to  use  "  T  "  rails,  but 
the  city  reserved  the  right  at  the  time  of  paving  streets 
to  require  the  substitution  of  some  other  kind  of  rails 
which  it  deemed  best  adapted  to  the  kind  of  pavement  pro- 
posed. It  was  not  authorized,  however,  to  order  any  change 
in  the  type  of  rails  oftener  than  once  in  ten  years.  This  ordi- 
nance, by  a  specific  provision,  required  the  company  to  com- 
plete its  electrical  circuit.    Each  rail  was  to  be  connected  "with 

•  Revised  Ordinances,  already  cited,  p.  B8, 
«Jbtrt.,  p.  66,  ^ 
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a  return  wire  or  wires  sufficient  in  electrical  capacity  to  equal 
the  capacity  of  the  overhead  trolley  wire."  Poles  used  by  the 
company  were  to  be  of  "  number  one  selected  cedar  thirty  feet 
in  length  with  not  less  than  seven  inch  tops,"  except  on  one 
street  where  they  were  to  be  of  iron.  The  council  reserved  the 
right  to  require  the  company  to  take  up  and  relay  any  of  its 
tracks  whenever  that  should  be  necessary  for  the  purpose  of 
grading  or  otherwise  improving  the  street,  or  for  the  purpose 
of  constructing  sewers  or  laying  water  or  gas  pipes  in  the 
streets.  It  was  provided  that  when  the  company's  tracks  were 
moved  for  the  benefit  of  any  person  or  corporation  other  than 
the  city,  the  cost  of  such  readjustment  should  be  borne  by  such 
person  or  corporation. 

364.  Competition,  consolidation,  litigation,  and  defeat  for 
the  city— Nashville. — By  an  ordinance  approved  January  28, 
1890,  the  city  of  Nashville  authorized  the  United  Electric 
Eailway  to  maintain  and  operate  by  electric  power  the  systems 
of  street  railways  of  twelve  different  companies,  to  which  fran- 
chises had  previously  been  granted,  but  which  had  all  come 
under  the  control  of  the  one  company.^  The  city  gave  its  eon- 
sent  to  the  acquisition  by  lease,  purchase,  consolidation  or 
otherwise  of  the  tracks  laid  or  to  be  laid,  together  with  all  the 
privileges  and  franchises  of  the  several  original  companies. 
It  was  expressly  stipulated  that  no  provision,  limitation  or 
restriction  in  any  of  the  original  franchises  prescribing,  limit- 
ing or  fixing  the  times  when  the  grants  were  to  expire,  should 
be  applicable  or  relate  to  the  United  Electric  Eailway,  but  that 
its  rights  and  privileges  and  the  duration  and  enjoyment  of  its 
franchises  should  be  co-extensive  in  point  of  time  with  the  life 
of  the  company.  The  constituent  companies  had  been  re- 
quired to  pave  and  keep  in  repair  the  portion  of  the  street. sur- 
face between  their  tracks  and  rails  and  fcr  two  feet  on  either 
side.  This  obligation  was  continued..  It  was  made  optional 
with  the  company,  however,  to  do  the  work  itself  or  to  pay  the 
city  the  cost  of  having  it  done  by  contract;  In  case  the  com- 
pany, however,  refused  to  do  the  work  or  to  pay  for  it,  such 
refusal  would  operate  as  a  revocation  of  that  part  of  the  com- 
pany's franchise  covering  the  street  on  which  the  particular 
work  was  being  done.  It  was  set  forth  as  one  of  the  consider- 
ations of  the  passage  of  the  ordinance  authorizing  the  con- 

>  Laws  of  Nashville,  1908,  p.  785. 
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solidation  of  the  old  companies,  that  there  should  be  estab- 
lished a  universal  iive  cent  fare,  and  this  was  made  one  of  the 
conditions  of  the  grant.  The  company  reserved,  however, 
the  right  to  make'  reasonable  regulations  as  to  tickets  and 
the  transfer  of  passengers  from  one  line  to  another  for  the 
purpose  of  protecting  itself  from  imposition  and  loss.  The 
company  was  required,  to  pay  for  the  first  year  a  car  license 
fee  amounting,  to  $35  for  each  electric  motor  car  actually 
in  use  and  $30  for  each  trailer  or  horse-car.  Moreover,  it 
was  stipulated  that  this  license  tax  should  at  no  time  exceed 
$300  a  year  for  each  electric  motor  car  and  $100  a  year  for 
each  trailer  or  horse-car.  The  company  was  required  to 
maintain  and  operate  all  the  street  railway  lines  then  in 
use  by  the  various  constituent  companies.  Failure  to  do 
so  with  respect  to  any  street  railway  line,  either  in  whole 
or  in  part,  without  the  consent  of  the  city^  would  operate  as  a 
forfeiture  of  all  the  company's  charter  rights  and  rights  of 
way  over  that  particular  line. 

The  futility  of  the  attempts  constantly  being  made  by 
cities  to  prevent  the  consolidation  of  competing  street  rail- 
way companies  is  well  illustrated  by  the  fact  that  the  fran- 
chises of  some  of  the  companies  going  to  form  the  United 
Electric  Eailway  system  contained  a  clause  absolutely  pro- 
hibiting the  company  to  which  the  franchise  was  granted  from 
consolidating  with  any  other  street  railway  company.  In  the 
case  of  the  Main  Street  and  Lischy  Avenue  Street  Eailway 
Company,  the  franchise  ordinance,  which  was  passed  as  early 
as  1886,  contained  the  following  provision :  ^ 

"  That  said  company  shall  not  lease  or  purchase  the  property  or  stock 
of  any  other  street  railroad  company,  nor  shall  it  consolidate  with  or 
lease  its  road  to  any  other  corpoi-ation,  individuals  or  associations,  nor 
shall  it  become  a  party  to  any  trust,  or  pool,  but  shall  run  its  cars  and 
maintain  its  property  independent  of  any  street  railroad  corporation  or 
trust  now  in  existence  or  hereafter  created." 

The  United  Electric  Eailway  became  bankrupt  in  1894 
and  its  property  and  franchises  were  sold  to  a  new  company 
organized  under  the  name  of  the  Nashville  Street  Eailway. 
In  the  course  of  time  two  or  three  new  independent  com- 
panies were  chartered,  and  in  1900  they  attempted  to  con- 
solidate, but  failed  at  that  time  to  secure  the  consent  of  the 

'  Laws  of  Nashville,  already  cited,  p.  783, 
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city.  Various  suits  were  brought,  the  city  claiming  that  the 
franchise  of  1890  to  the  United  Electric  Railway  was  a  re- 
vocable license.  The  courts  overruled  this  contention  and 
substantially  held  that  the  Nashville  Street  Eailway  was  the 
corporate  successor  of  the  United  Electric  Eailway,  and  had 
acquired  at  the  foreclosure  sale  practically  unlimited  fran- 
chises over  the  streets  held  by  its  predecessor.  While  the 
case  was  on  appeal  before  the  supreme  court  of  Tennessee, 
the  representatives  of  the  city  came  to  an  agreement  with  the 
company  anfl  the  settlement  was  carried  into  the  decree  of  the 
court  and  made  in  reality  a  portion  of  the  company's  fran- 
chise. The  city  finally  consented  to  the  consolidation  of  all 
the  companies  to  form  the  Nashville  Eailway.  The  company 
.agreed  to  purchase  for  the  city  a  tract  of  land  known  as  the 
Centennial  Park  to  be  held  in  trust  for  the  free  use  of  the 
people  for  park  purposes.  It  was  provided,  however,  that 
if  this  particular  park  could  not  be  obtained  for  $125,000, 
the  company  was  to  pay  that  sum  to  the  city  in  cash,  and  the 
money  was  to  be  invested  in  the  purchase  of  some  other  parcel 
of  land  situated  on  the  line  of  the  street  railway  and  to  be 
devoted  to  park  purposes.  The  company  also  agreed  to  pay 
the  city  two  per  cent  of  its  gross  annual  car  receipts  until 
such  receipts  amounted  to  $1,000,000.  After  that  the  com- 
pany was  to  pay  three  per  cent.  This  money  was  to  be  used 
exclusively  for  the  maintenance  and  betterment  of  public 
parks  owned  by  the  city,  and  the  gross  receipts  tax  was  to  be 
in  lieu  of  all  special  or  privilege  taxes  imposed  upon  the 
company  by  the  city  or  for  its  benefit,  but  not  in  lieu  of  ad 
valorem  taxes.  The  company  was  to  spend  in  construction, 
additions,  extensions,  betterments,  repairs  and  equipments  of 
its  railway  system,  and  on  the  plant  of  the  Cumberland  Elec- 
tric Light  and  Power  Company  with  which  the  Nashville 
Eailway  was.  later  consolidated,  not  less  than  $1,000,000 
within  a  period  of  three  years,  barring  delays  caused  by  strikes 
pr  inability  to  get  the  necessary  materials. 

The  most  striking  feature  of  this  settlement  was  the  pro- 
vision for  the  purchase  of  the  street  railway  system  by  the 
city  at  any  time  after  the  expiration  of  twenty  years.^  In  case 
the  city  desired  to  purchase,  it  was  required  to  give  twelve 

•  I  have  already  referred  to  this  curious  pui:cbasipg  clause  in  Volume  One  of 
this  book.     See  Section  57,  page  61, 
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months'  written  notice  of  its  intention  to  do  so.  The  price 
to  be  paid  for  the  property  was  defined  as  "  that  sum  of  money 
which  if  invested  at  the  same  rate  of  interest  that  would  be 
realized  by  an  investment  in  the  open  market,  on  the  date 
said  notice  is  given,  in  bonds  of  the  city  of  Nashville  then  hav- 
ing twenty  years  to  run,  would  yield  a  yearly  income  equal 
in  amount  to  fifty  per  cent  of  the  gross  receipts  of  said  twelve 
months."  It  was  provided,  however,  that  in  the  event  of 
epidemics,  strikes  or  breakdowns  reducing  the  receipts  below 
what  they  otherwise  would  have  been,  the  time  covered  by 
such  special  emergencies  should  not  be  counted,  but  should 
be  deducted  from  the  twelve  months  and  an  equal  period  of 
time  substituted  to  fill  out  the  year.  This  purchase  clause, 
being  interpreted,  means  that  the  city  of  Nashville,  in  order 
to  terminate  the  franchises  and  acquire  the  property  will  have 
to  pay  for  the  street  railway  system  the  sum  upon  which  the 
company  could  pay  three  and  one-half  or  four  per  cent  divi- 
dends if  it  could  use  fifty  per  cent  of  its  gross  earnings  exclu- 
sively for  paying  dividends.  As  I  have  already  shown  in  a  pre- 
ceding section,  this  franchise  clause,  if  applied  to  the  street 
railways  of  Springfield,  Mass.,  for  the  year  ending  September 
30,  1906,  would  have  fixed  the  price  of  the  property  at  about 
$16,500,000,  while  the  Springfield  Company's  total  permanent 
investment  was  only  $3,860,000.  Such  is  the  price  that 
American  cities  are  expected  to  pay  for  the  termination  of 
unlimited  franchises. 

365.  Street  railways  in  Connecticut. — The  franchise  situa- 
tion in  Connecticut  is  peculiar  for  the  reason  that  all  street 
railway  franchises  are  granted  by  special  acts  of  the  legisla- 
ture. Each  company's  charter  and  its  franchise  are  one.  The 
-situation  is  also  peculiar  from  the  fact  that  while  there  are 
twelve  street  railway  companies  in  the  state,  more  than  four- 
fifths  of  the  street  railway  mileage  is  owned  or  controlled  by 
lease  by  one  company  which  is,  a  subsidiary  of  the  principal 
steam  road  of  the  state,  the  New  York,  New  Haven  and  Hart- 
ford Eailroad  Company.  There  is  a  total  of  951.652  miles 
of  single  track  in  the  street  railways  of  Connecticut,  including 
753.984  miles  of  first  main  track.^  Of  this  amount  The 
Connecticut  Company  operates  773.113  miles  of  single  track, 

'Fifty-Seventh  Annual  Beport  of  the  BailrOEid  CommiSBioners,  December,  19W 
p.  68. 
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including  589.746  miles  of  first  main  track.  Indeed,  the 
street  railways  controlled  by  the  New  York,  New  Haven  and 
Hartford  Railroad  Company  included  the  lines  in  New  Haven, 
Hartford,  Bridgeport,  Waterbury,  New  Britain,  Stamford, 
New  London,  Meriden,  and  other  towns.^ 

Under  the  general  laws  of  Connecticut,  any  company  char- 
tered by  the  general  assembly  for  the  purpose  of  operating 
street  railways  "  may  construct  and  operate  its  railway,  with 
one  or  more  tracks  and  all  necessary  equipments  and  appur- 
tenances, upon  and  along  the  routes,  highways,  and  public 
grounds  permitted  by  said  company's  charter  and  the  amend- 
ments thereto."  It  is  provided,  however,  that  before  the 
company  may  proceed  to  construct  its  railway  or  lay  addi- 
tional tracks,  it  shall  make  a  plan  showing  the  highways 
through  which  it  proposes  to  lay  tracks,  the  location  of 
the  tracks  as  to  the  grade  and  center  line  of  such  high- 
ways and  any  changes  proposed  to  be  made  in  the  highways. 
This  plan  must  be  presented  "  to  the  mayor  and  the  court  of 
common  council  of  each  city,  the  selectmen  of  each  town,  or 
the  T^arden  and  burgesses  of  each  borough,  where  such  warden 
and  burgesses  have  '  charge  of  making  and  repairing  the 
highways  of  such  borough,  within  which  such  company  pro- 
poses to  operate  its  railway."  The  local  authorities  are 
required  thereupon,  after  public  notice,  to  proceed  to  a  hear- 
ing of  all  interested  persons,  and  thereafter  they  may  ac- 
cept and  adopt  the  plan  submitted,  or  may  make  such 
modifications  in  it  as  they  deem  proper.  They  must 
notify  the  company  of  their  decision  within  sixty  days 
after  the  plan  has  been  presented.  If  they  refuse  or  neglect  to 
give  such  notification  within  the  time  specified,  this  will  be 
deemed  a  refusal  to  approve  and  accept  the  plan  of  the  com- 
pany. Whenever  the  local  authorities  render  any  decision  re- 
lating to  the  location  of  any  street  railway  tracks  in  any 
highway,  or  to  any  change  proposed  to  be  made  in  the  high- 
ways, or  as  to  any  other  matter  relating  to  street  railways, 
the  company  affected  by  the  decision  may  appeal  to  the  state 
railroad  commissioners  within  thirty  days  of  receiving  notice 
of  the  action  of  the  local  authorities.  The  railroad  commis- 
sioners must  thereupon  give  reasonable  notice  to  the  muni- 

'  Fifty-Seventh  Annual  Report  of  Railroad  Commissioners,  already  died,  pp. 
S43-6. 
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cipal  authoritios  of  the  time  and  place  of  their  appearance  to 
answer  the  company's  petition.  The  commissioners  may  make 
such  orders  in  regard  to  the  matters  affected  by  the  company's 
appeal  as  they  deem  equitable.  If  the  local  authorities  fail 
to  act,  the  railroad  commissioners  will  have  the  power  to  act 
in  their  place. 

The  right  to  regulate  the  speed  of  street  railways  is  reserved 
to  the  municipalities  subject  to  appeal  to  the  state  board 
as  in  other  matters,  but  fifteen  miles  an  hour  is  fixed  in  the 
statute  as  the  maximum  speed  that  may  be  allowed.  The 
municipal  authorities  are  also  given  control,  subject  to  appeal, 
over  the  placing  of  tracks,  wires  and  other  permanent  struc- 
tures in  the  highway;  over  tlie  removal  or  relocation  of  such 
tracks  and  structures,  and  over  changes  in  the  grade  of  the 
street  railways,  but  except  for  the  purpose  of  public  improve- 
ment, no  orders  concerning  relocation,  removal  or  changes 
in  grade,  unless  applied  for  by  the  operating  company,  may 
be  made  except  in  the  case  of  biidges,  terminals,  curves  in 
turning  fiom  one  street  to  anotlier,  and  turnouts  and  switches 
not  more  than  150  feet  long.  The  "  wrought  part  o{  any 
highway  made  suitable  for  travel  "  must  nowhere  be  less  than 
eight  feet  in  width  on  each  side  of  the  tracks,  wlicre  they  are 
located  in  the  center  of  the  street,  and  not  less  than  twelve 
feet  in  width  wliere  they  are  located  on  the  side  of  the  high- 
way, unless  permission  to  reduce  the  widlh  of  the  'free  road- 
way is  given  by  the  superior  court.  When  the  grade  of  any 
street  railway  track  is  changed  by  tlie  local  authorities,  the 
company  must  pay  all  the  cost  of  readjusting  its  tracks  and 
one-half  of  the  cost  of  tlio  excavating,  resurfacing  or  other 
construction  work  within  lines  two  feet  on  the  outside  of  each 
outer  rail  of  the  trucks.  All  other  expenses  of  chnuging  the 
grade  of  the  highway  are  to  be  pnid  by  the  local  authorities. 
In  cities  the  licnriiigs  required  in  relation  to  street  railway 
matters  may  be  held  by  the  mayor  and  common  council,  or 
by  a  standing  or  special  committee  ajipointed  for  the  purpose, 
or  by  any  board  connected  witli  the  municipal  government, 
which  may  be  designated  for  the  purpose  by  the  mayor  and 
common  council.  The  railroad  commissioners,  subject  to  the 
right  of  appeal  to  the  superior  court,  have  exclusive  juris- 
diction over  the  method  of  construction  cr  reconstruction,  in 
whole  or  in  part,  of  every  street  railway  in  Connecticut,    They 
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may  designate  the  kind  and  quality  of  track  to  be  used,  the 
method  of  laying  it  and  the  kind,  quality  and  finish  of  all 
materials,  tracks,  wires  and  other  fixtures,  and  the  method  and 
manner  of  applying  motive  power. 

By  a  general  act  of  1896,  it  was  provided  that  in  case 
any  street  railway  company  authorized  by  its  charter  or  a 
charter  amendment  subsequent  to  January  1,  1893,  to  con- 
struct its  railway  in  any  highway,  should  not  have  its  railway 
built  before  the  close  of  the  second  regular  session  of  the 
general  assembly  after  the  session  at  which  its  franchise  was 
granted,  all  right  of  such  company  to  lay  tracks  in  the  high- 
ways specified  should  thereupon  cease.  It  was  provided,  how- 
ever, that  any  company  having  constructed  a  portion  of  its 
franchise  acquired  prior  to  1893,  before  the  date  just  men- 
tioned, should  not  lose  its  rights  in  any  such  highway  if  it 
should  construct  its  railway  within  two  years  from  the  time 
when  the  municipal  authorities  notified  it  to  do  so.  In  case 
any  street  railway  company  should  discontinue  the  operation 
of  its  railway  in  any  portion  of  a  highway,  or  if  constructed,  it 
should  not  begin  to  operate  its  track  within  a  reasonable  time 
thereafter,  the  local  authorities  might  order  the  company  to 
operate  its  railway  within  thirty  days  from  the  date  named 
in  the  order  on  penalty  of  the  forfeiture  of  the  right  to  occupy 
that  particular  street. 

Street  railway  companies  in  Connecticut,  are  authorized 
to  transport  both  persons  and  property,  but  in  the  transporta- 
tion of  property  other  than  small  packages  and  baggage  car- 
ried by  passengers,  they  are  subject  to  regulations  that  may  be 
prescribed  by  the  superior  court  upon  application  of  the  com- 
pany, or  of  any  person  interested  in  such  transportation,  or 
of  any  municipality  in  which  the  street  railway  is  located. 
It  is  also  provided  that  when  two  or  more  street  railway  com- 
panies are  operating  in  the  same  city  or  town,  the  superior 
court  may  upon  application  by  any  one  of  the  companies, 
whenever  public  convenience  and  necessity  require,  authorize 
the  applicant  company  to  run  its  cars  over  the  tracks  of  any 
other  of  the  companies  for  a  distance  of  not  more  than  one- 
half  mile.  In  case,  however,  the  only  approach  to  a  city, 
upon  a  particular  side  is  by  a  bridge  or  causeway  for  a  greater 
distance  than  one-half  mile,  the  court  may  authorize  any 
suburban  railway  company  approaching  from  that  side  to 
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use  the  tracks  of  any  other  company  over  the  bridge  or  cause- 
way, from  the  place  where  the  railways  meet  to  some  central 
point  in  the  city,  on  such  terms  as  the  court  may  deem  just, 
but  no  company  may  be  authorized  to  use  the  tracks  of  an- 
other company  unless  its  own  track  is  longer  than  the  tracks 
to  be  so  used.  The  railroad  commissioners  are  authorized  to 
order  any  street  railway  company  to  equip  its  cars  with  brakes 
operated  by  air  or  otherwise,  whenever  such  action  is  deemed 
necessary.  No  street  railway  company  is  authorized  under 
the  general  law,  without  specific  authority  from  the  general 
assembly,  to  issue  bonds  to  a  greater  amount  "  than  one-half 
the  sum  which  its  president,  treasurer,  and  an  engineer, 
approved  by  the  railroad  commissioners,  shall  certify  under 
oath  has  been  actually  expended  upon  its  railroad  or  railway." 
There  is  a  provision,  however,  to  the  effect  that  this  act  shall 
not  affect  the  authority  already  granted  by  law  to  companies 
chartered  before  the  close  of  the  legislative  session  of  1895, 
to  issue  bonds  to  the  extent  of  seventy-five  per  cent  of  the 
sums  so  certified. 

Connecticut  franchises   are  without  time  limit  and   are 
therefore  regarded  as  perpetual. 


CHAPTEE  XXVII. 

STREET   RAILWAY  FRANCHISES  THAT  ARE  INDE- 
TERMINATE. 

366.  iDcreasing  prestige  of  the  indeter-    372.  Consolidation    of    Boston     street 

minate  franchise.  railways    under   special   legisla- 

367.  Terms  of  the  earliest  Congressional  tion. 

street  railway  grant.  373.  "Workingmen^s   tickets ;    gross  re- 

868.  Annual  reports  to  Congress  and  25  ceipts  tax ;  conditional  monopoly  ; 

tickets  for  $1  required  in   fran-  franchise    made    irrevocable   by 

chise  of  1864.  local  grant.— New  Bedford. 

369.  The  model  street  railway  franchise  374.  Street  railway  locations  in  Massa- 

of  Washington.  chusetts. 

370.  Advantages  of  the    indeterminate    375.  General  powers  and  obligations  of 

franchise    in    Washington     illus-  Massachusetts  street  railway  com- 

trated.  panics. 

371.  Competition  under  early  franchises    376.  Taxation    of  street   railway   oom- 

gave  bad  street  railway  service  in  panics  in  1\Iassachusetts. 

Boston. 

366.    Increasing  prestige  of  the  indeterminate  franchise.— 

Since  1898  when  the  Massachusetts  special  committee,  of 
which  Charles  Francis  Adams  was  chairman,  called  attention 
in  its  report  to  the  advantages  of  the  indeterminate  fran- 
chise, there  has  heen  a  great  development  of  pnblic  interest 
in  this  form  of  grant,  especially  for  street  railway  companies. 
In  its  primitive  form,  the  indeterminate  franchise  is  found 
in  Massachusetts  and  the  District  of  Columbia.  In  these 
jurisdictions,  street  railway  grants  may  be'  revoked  at  any 
time  without  compensation  to  the  companies  having  property 
in  the  streets.  This  form  of  franchise  was  described  by  Mr. 
Adams's  committee  as  extremely  illogical  in' theory,  but  the 
practical  results  of  its  application  in  Massachusetts  were 
such  as  to  command  the  committee's  praise.  Shortly  after 
the  publication  of  the  Massachusetts  committee's  report,  the 
indeterminate  franchise  found  an  able  advocate  in  Mr.  George 
C.  Sikes,  a  well-known  municipal  expert  whose  ideas  have 
had  great  practical  influence,  especially  in  Chicago.  Still 
later,  the  advocacy  of  the  indeterminate  franchise  has  been 
taken  up  actively  by  Dr.  Milo  E.  Maltbie,  now  a  member  of 
the    public    service    commission    for    the    first    district  -in 
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New  York,  and  largely  as  a  result  of  his  efforts,  the  inde- 
terminate franchise  has  been  made  a  feature  of  the  New  York 
rapid  transit  law.  The  indeterminate  franchise  has  also  been 
recognized  in  the  Wisconsin  public  utilities  act  passed  in 

1907,  and  in  the  new  constitution  of  Michigan  adopted  in 

1908.  Congress,  following  its  policy  already  well-established 
in  the  District  of  Columbia,  incorporated  the  indeterminate 
franchise  in  its  legislation  for  Porto  Eico  and  the  Philippine 
Islands.  The  new  street  railway  franchises  of  Chicago  and 
Cleveland,  which  have  already  been  described  in  a  preceding 
chapter,  also  recognize  the  fundamental  idea  of  the  inde- 
terminate grant,  which  has  been  characterized  as  "  tenure 
during  good  behavior."  Unquestionably,  with  the  recognition 
of  the  unspeakable  wrong  that  is  inherent  in  the  grant  of 
perpetual  franchises  and  the  great  practical  disadvantages 
that  usually  arise  in  connection  with  limited-term  grants, 
public  sentiment  is  rapidly  crystallizing  in  favor  of  the  inde- 
terminate franchise  as  the  most  promising  present  basis  for 
public  control  of  the  street  railways.  It  is  fair  to  say,  how- 
ever, that  in  Massachusetts,  where  the  indeterminate  franchise 
is  regarded  by  many  as  substantially  a  perpetual  franchise, 
there  is  considerable  sentiment  for  limited-term  grants. 
Mayor  James  Logan,  of  Worcester,  is  one  of  those  who  dis- 
approve of  the  indeterminate  franchise. 

"The  policy  of  the  State  of  Massachusetts  is  not  to  limit  franchises," 
says  he.'  "It  is  not  tlie  law,  but  the  policy  of  the  state  as  laid  down 
by  the  Raih-oad  Couiniission.  In  1907  there  was  an  amendment  made 
to  the  law  whereby  franchises  could  be  revoked,  subject  to  tlie  Railroad 
Commission,  but  that  does  not  meet  with  the  approval  of  the  writer.  I 
want  the  franchise  to  state  its  limit,  for  the  mind  of  man  cannot  now 
conceive  wliat  the  conditions  may  be  ten  to  twenty  years  from  now,  and 
I  want  the  franchise  to  end  so  that  the  city  can  grant  a  now  o:ie  and 
put  into  it  the  conditions  which  time  and  experience  develop." 

The  fact  that  a  public  official  so  intelligent  and  so  highly 
reputed  as  Mayor  Logan  should  express  his  discontent  with 
conditions  that  prevail  under  the  Massachusetts  form  of  in- 
determinate franchise,  calls  attention  to  the  importance  of 
the  particular  form  which  the  indeterminate  franchise  may 
take  in  any  particular  state  or  city.  It  is  undoubtedly  illogi- 
cal, as  the  Massachusetts  committee  of  1897  stated,  that  a 
street  railway  franchise  should  be  treated  as  a  mere  revocable 

'Letter  to  the  author  dated  June  20, 1910. 
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permit,  if  by  its  revocation,  at  the  whim  of  the  governmental 
■^authorities  temporarily,  in  power,  a  great  body  of  invested 
capital  will  be  destroyed  and  a  necessary  public  service  inter- 
rupted. Whatever  actual  security  the  investor  and  the  pub- 
lic may  enjoy  under  such  precarious  conditions,  must  result 
from  a  continuous  spirit  of  moderation  among  governmental 
officials  and  a  complaisant  attitude  toward  private  operation 
of  public  utilities  which  may  perhaps  be  characteristic  of  the 
people  of  Massachusetts  and  the  United  States, Congress,  but 
which  could  hardly  be  expected  in  some  of  the  communities 
and  legislative  bodies  of  the  United  States.  It  is  important, 
therefore,  to  take  notice  of  the  modifications  of  the  Massachu- 
setts plan  as  incorporated  in  the  Chicago  and  Cleveland  fran- 
chises, the  New  York  rapid  transit  law  and  the  Wisconsin 
public  utilities  act.  In  these  franchises  and  laws  the  princi- 
ple of  the  indeterminate  grant  is  coupled  with  the  require- 
ment that  when  a  franchise  is  revoked,  the  city  shall  pur- 
chase the  property  which  has  been  invested  under  the  fran- 
chise. In  other  words,  the  indeterminate  franchise  in  its 
later  forms  provides  not  only  for  continuous  control  by  the 
-city  over  its  streets  and  its  transit  problems,  but  also  for 
the  guaranty  of  the  capital  which  is  invested  in  good  faith  in 
the  rendering  of  a  continuous  public  service. 

367.  Terms  of  the  earliest  Congressional  street  railway 
grant,  1862. — In  the  District  of  Columbia  Congress  is  the 
franchise  granting  authority,  and  has  adopted  the  policy  of 
reserving  in  every  street  railway  grant  the  right  at  any  time 
to  amend,  alter  or  repeal  the  act.  Having  complete  authority 
over  the  companies,  both  as  to  their  charter  rights  and  as  to 
their  franchise  privileges.  Congress  assumes  the  right  to  order 
extensions,  the  relocation  of  tracks,  or  a  change  of  motive 
power,  whenever  the  public  interests  demand  such  action. 
There  has  been  a  considerable  evolution  in  the  franchise 
policy  of  Congress  since  the  time  of  the  earliest  street  rail- 
way grants. 

By  an  act  approved  May  17,  1862,  the  Washington  and 
Georgetown  Eailroad  Company  was  incorporated,  with  power 
to  construct  a  street  railway  on  Pennsylvania  Avenue  and 
other  principal  streets  of  the  city  of  Washington.^     Under 

•  "  Laws  Relating  to  Street  Railway  Franchises  in  the  District  of  Columbia," 
1905,  p.  59. 
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this  act  the  company's  roads  were  to  be  deemed  real  estate 
and  be  liable  to  taxation  like  other  real  estate  and  personal 
property,  except  as  otherwise  provided  in  the  act.  The  rail- 
ways were  to  be  laid  in  the  center  of  the  streets  and  avenues, 
and  were  not  to  interfere  with  or  pass  over  the  water  or  gas 
pipes.  The  pattern  of  rails  was  to  be  determined  by  the 
Secretary  of  the  Interior  and  the  space  between  the  two  tracks 
was  not  to  be  less  than  four  feet  or  more  than  six  feet  and  the 
"  carriages  "  were  not  to  be  less  than  six  feet  in  width.  The 
company  was  to  keep  its  tracks  and  the  surface  of  the  roadway 
for  the  space  of  two  feet  on  either  side  of  the  tracks  paved  and 
in  good  repair  at  its  own  expense.  The  government  reserved 
the  right  to  alter  the  grades,  or  otherwise  improve  the  streets 
occupied  by  the  company's  tracks,  and  in  case  of  any  such  al- 
teration the  company  was  to  change  its  railroad  to  conform 
with  the  altered  grade  and  pavements.  It  was  expressly  pro- 
vided that  nothing  in  this  act  should  be  construed  to  authorize 
this  company  "  to  issue  any  note,  token,  device,  scrip,  or  other 
evidence  of  debt  to  be  used  as  a  currency."  The  company  was 
to  place  first-class  cars  on  its  railways  "with  all  the  modern 
improvements  for  the  convenience  and  comfort  of  passengers," 
and  it  was  to  run  its  cars  during  the  day  every  five  minutes, 
except  on  two  streets,  where  they  were  to  run  every  fifteen 
minutes.  Moreover,  the  cars  were  to  be  run  "until  twelve 
o'clock  at  night  as  often  as  every  half  hour ;  and  throughout 
day  and  night  as  much  oftener  as  public  convenience  may  re- 
quire." The  company  was  to  procure  such  passenger  rooms, 
ticket  ofifices,  stables  and  depots  as  might  be  required  by  the 
business  of  the  railroad  and  the  convenience  of  the  public. 
For  the  exclusive  purpose  of  connecting  its  stables  and  depots 
with  its  main  tracks,  the  company  was  authorized  to  lay  rails 
through  transverse  or  other  streets  as  far  as  necessary.  All 
articles  of  value  inadvertently  left  in  any  of  the  company's 
cars  were  to  be  taken  to  the  company's  principal  depot,  and 
entered  in  a  book  of  unclaimed  goods  to  be  open  to  the  in- 
spection of  the  public  at  all  reasonable  hours  of  business. 
Upon  the  demand  of  the  President,  the  Secretary  of  War  or 
the  Secretary  of  the  Navy,  the  company  was  to  transport 
over  its  railway  freight  cars  laden  with  freight  for  the  use  of 
the  United  States,  a  reasonable  compensation  being  paid  for 
the  service.    The  mayor,  the  common  council  and  the  other 
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officials  of  the  eities»of  Georgetown  and  Washington  were 
expressly  prohibited  from  doing  anything  to  delay,  hinder  or 
obstruct  the  construction  of  the  railroad.  The  company  was 
given  the  free  and  uninterrupted  use  of  its  roadway,  and  if 
any  person  wilfully  or  unnecessarily  impeded  the  passage 
of  the  company's  cars  or  injured  its  depot,  stations,  or  any  of 
its  property,  the  culprit  was  to  forfeit  for  every  such  ofEense 
the  sum  of  $5  to  the  company  and,  in  addition  to  this  penalty, 
be  liable  for  any  loss  or  damage  occasioned  by  his  act.  But 
no  suit  or  action  could  be  brought  against  an  individual  under 
this '  clause  unless  commenced  within  Sixty  days  after 
the  date  of  the  offense.  The  company  was  given  sixty  working 
days  within  which  to  complete  its  railway  between  the  capitol 
and  Georgetown;  sixty  days  more  within  which  to  complete 
the  line  from  the  capitol  to  the  Navy  Yard,  and  six  months 
for  its  other  routes.  In  case  the  company  failed  to  comply 
with  these  time  requirements,  the  act  was  to  be  null  and  void 
and  no  rights  to  be  acquired  under  it. 

368.  Annual  reports  to  Congress  and  25  tickets  for  $1  re- 
quired  in  franchise  of  1864.  ^By  an  act  of  Congress  passed 
July  1,  1864,  the  Metropolitan  Railroad  was  incorporated  and 
was  given  a  franchise  quite  similar  to  the  one  just  described.^ 
This  franchise,  however,  limited  the  rate  of  fare  to  five  cents 
per  passenger  for  any  distance  between  the  termini  of  the 
main  railway,  or  between  the  termini  of  either  of  the  branch 
railways,  or  between  either  terminus  of  the  main  railway  and 
the  terminus  of  either  of  the  branches.  In  addition  to  or- 
dinary taxes  on  property,  the  company  was  made  liable  to  a 
license  tax  for  its  vehicles  in  the  cities  of  Washington  and 
Georgetown.  It  was  also  enacted  that  all  companies  already 
organized  in  the  District  of  Columbia  for  street  railway 
purposes  should  be  subject  to  pay  such  license  fee.  This 
company  was  required  to  submit  to  Congress  annually  a  full 
report  of  its  affairs,  business  and  condition  signed  and  sworn 
to  by  the  president  and  treasurer  of  the  company,  or  by  a 
majority  of  the  board  of  directors.  It  was  stipulated  that  this 
report  should  specify  the  amount  of  capital  stock  fixed  by  the 
company's  charter;  the  amount  subscribed  and  actually  paid 
in  iii  cash;  the  dividends  paid  to  stockholders  bn  the  com- 
pany's capital  stock;  the  funded  debt  of  the  company,  with  a 

'  Laws  Relating  to  Street  Railway  Franchises,  already  cited,  p.  161. 
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statement  as  to  the  manner  in  which  it^was  secured ;  the  com- 
pany's floating  debt ;  the  cost  of  the  road  and  of  the  materials 
and  labor  used  in  its  construction;  the  cost  of  engineering 
and  salaries;  the  amount  expended  in  repairs  on  the  road;  the 
cost  of  equipment ;  the  number  and  cost  of  cars ;  the  number 
and  cost  of  horses  and  mules;  the  cost  of  harness  and  other 
appointments  used  in  connection  with  the  road ;  the  cost  of 
tools,  fixtures  and  business  furniture;  the  cost  and  char- 
acteristics of  real  estate  and  its  improvements;  the  total  length 
of  the  road  in  single  track,  including  switches  and  turnouts ; 
the  weight  and  character  of  the  rails;  the  number  of  passen- 
gers carried;  the  total  receipts  from  passenger  and  other  ser- 
vice; the  expenses  of  operation,  maintenance,  salaries,  and 
wages ;  the  amount  paid  for  taxes  and  insurance ;  the  amount 
paid  for  reconstruction  and  repairs  of  tracks;  the  amount  of 
dividends  paid  and  of  stock  dividends  declared  during  the 
year;  any  increase  of  capital  stock  that  may  have  taken  place, 
and  the  number  of  persons  killed  or  seriously  injured,  to- 
gether with  the  causes  of  such  deaths  or  injuries.  It  was 
made  the  duty  of  the  company  when  its  ro'ad  was  completed  to 
keep  passenger  tickets  at  its  office  for  sale  in  packages  of 
twenty-five  or  more  at  the  rate  of  25  for  $1. 

369.  The  model  street  railway  franchise  of  Washington. — 
In  the  compilation  of  laws  relating  to  street  railway  fran- 
chises in  the  District  of  Colunabia  prepared  by  Daniel  E. 
Garges,  secretary  to  the  Engineer  Commissioner,  March  4, 
1905,  it  is  stated  that  the  charter  of  the  Capital  Eailway  Com- 
pany is  considered  a  model  of  street  railway  charters.  This; 
charter  was  granted  March  2,  1895,  and  gives  the  right  to 
construct  and  operate  a  street  railway  with  cars  for  carrying 
passengers,  parcels,  milk  and  truck  along  specified  routes, 
which,  however,  were  made  subject  to  modification  or  exten- 
sion at  the  will  of  Congress.^  This  grant  also  provides  that 
whenever  the  roadway  of  any  street  occupied  by  the  company 
is  widened,  one-half  of  the  cost  of  widening  and  of  the  im- 
provement of  the  widened  part  is  to  be  charged  against  the 
company.  Under  the  act  providing  for  a  permanent  form  of 
government  for  the  District  of  Columbia  passed  June  11, 
1878,  all  street  railway  companies  in  the  District  are  re- 
quired to  pay  the  cost  of  paving  between  their  exterior  rails 

1 "  Lairs  Relating  to  Street  Railway  Franchises,"  already  cited,  p.  49. 
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and  for  a  distance  of  two  feet  on  either  side,  and  to  keep 
this  space  in  repair.^  If  the  companies  neglect  or  refuse 
to  do  the  work  themselves,  the  commissioners  of  the 
District  may  do  it,  and  then  if  the  companies  fail  or  refuse 
to  pay  the  cost,  the  commissioners  may  issue  certificates  of 
indebtedness  bearing  interest  at  ten  per  cent  per  annum 
until  paid  and  constituting  a  lien  upon  the  property  and 
franchises  of  the  companies.  Moreover,  if  these  certi- 
ficates are  not  paid  within  one  year,  the  commissioners 
may  proceed  to  sell  the  property  at  public  auction  to  the 
highest  bidder.  The  Capital  Eailway  Company's  fran- 
chise provides  that  the  cost  of  a  street  widening  charged 
against  the  company  may  be  collected  in  the  same  manner  as 
paving  charges  under  the  act  of  1878.  Whenever  the  com- 
pany's route  coincides  with  a  country  road  of  less  width  than 
sixty-six  feet,  the  railway  is  to  be  constructed  entirely  out- 
side the  road.  All  rails,  electrical  and  mechanical  appliances, 
conduits,  stations,  etc.,  used  in  connection  with  tlie  railway 
must  be  approved  by  the  commissioners  of  the  District  of 
Columbia.  The  company  is  not  permitted  to  use  overhead 
wires  within  the  limits  of  the  old  city  of  Washington,  and  if 
overhead  wires  are  used  in  the  suburban  districts,  the  company 
must  furnish  and  maintain  free  of  charge  such  lights  along 
its  line  as  the  commissioners  may  direct.  Whenever  the  grade 
of  any  street  is  changed,  or  when  any  street  improvement  is 
made,  the  company  must  at  once  change  its  railway  and  the 
pavement  so  as  to  conform  to  the  new  situation.  Whenever 
the  company's  trenches  or  excavations  interfere  with  any 
gas  or  water  pipes,  or  any  subways  or  conduits,  or  any  kind 
of  public  work,  the  expense  of  changing  such  underground 
construction  is  to  be  borne  entirely  by  the  company.  More- 
over, before  commencing  work  on  its  road  in  any  street,  the 
company  is  required  to  deposit  with  the  treasurer  of  the 
United  States  such  sum  as  the  Secretary  of  War  may  consider 
necessary  to  defray  all  the. expenses  that  may  be  incurred 
in  connection  with  the  inspection  of  the  work,  in  making  good 
any  damages  done  by  the  company  or  its  agents  in  the  process 
of  the  work,  and  in  completing  any  of  the  work  which  the 
company  may  neglect  to  finish.  This  fund  must  also  cover 
any  expense  of  any  work  which  the  Secretary  may  consider 
'  Laws  Relating  to  Street  Railway  Franchises,  already  cited,  p.  357. 
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necessary  for  the  safety  of  underground  fixtures  already  in 
the  street.  Furthermore,  the  Secretary  may  require  the  com- 
pany to  deposit  additional  sums  from  time  to  time  as  necessity 
arises.  Any  balance  remaining  of  these  deposits  at  the  end  of 
one  year  after  the  completion  of  the  railroad  is  to  be  returned 
to  the  company.  Even  the  company's  engine  houses,  boiler 
house  and  other  buildings  necessary  for  the  successful  opera- 
tion of  its  railroad  and  constructed  on  private  property,  are  to 
be  placed  at  convenient  points  subject  to  the  approval  of  the 
commissioners.  In  this  original  charter  it  is  stipulated  that 
the  company  shall  commence  the  construction  of  its  line 
within  one  year  and  complete  it  within  three  years,  and 
that  in  default  of  such  commencement  or  completion  within 
the  time  specified,  all  the  rights,  franchises  and  privileges 
contained  in  this  grant  shall  immediately  be  forfeited. 

By  an  act  passed  May  38,  1896,  the  company's  route  was 
amended,  the  use  of  its  cars  was  limited  to  carrying  pas- 
sengers, and  it  was  stipulated  that  within  the  city  of  Washing- 
ton a  double-track  railway  should  be  constructed  and  that  the 
company's  line  should  be  commenced  within  three  months  and 
completed  within  one  year  from  the  date  of  this  act,  with  the 
exception  that  -for  certain  outlying  extensions  it  was  given 
two  years'  time.'  It  was  further  provided  by  this  amendment 
that  failure  to  complete  certain  specified  extensions  should 
operate  to  repeal  the  authority  to  build  such  portions  of  the 
road,  but  not  to  repeal  the  company's  charter. 

Under  the  original  act  of  1895,  the  company  was  author- 
ized to  propel  its  cars  by  cable,  electric  or  other  mechanical 
power  except  steam  power  in  locomotives,  and  except  over- 
head trolleys  within  the  limits  of  the  city  proper.  If  elec- 
tric power  by  trolley  was  used,  the  company  was  to  be  liable 
for  all  damages  resulting  therefrom  to  subsurface  metal  pipes 
and  to  other  public  or  private  property. 

In  case  any  of  the  company's  routes  coincided  with  the 
routes  of  any  other  street  railway  company,  the  tracks  were 
to  be  used  by  both  companies  in  common  upon  such  fair 
and  equitable  terms  as  might  be  agreed  upon,  or  if  the  com- 
panies could  not  agree  then  as  might  be  determined  by  the 
supreme  court  of  the  District  of  Columbia  on  petition  of 
either  party,  but  in  any  such  case  neither  company  was  to  be 

'  Laws  Eelatins  to  Street  Railway  Franchises,  already  cited,  p.  56. 
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permitted  to  use  the  connecting  track  as  a  depot  or  general 
stopping  place  to  wait  for  passengers,  except  that  this  provi- 
sion was  not  to  interfere  with  a  station  already  established 
on  an  existing  line.  The  company  was  required  to  maintain 
passenger  houses,  subject  to  the  direction  of  the  commissioners 
of  the  District,  and  to  use  first  class  cars  with  all  the  modern 
improvements  for  the  convenience,  comfort  and  safety  of  pas- 
sengers. Cars  were  to  run  as  often  as  public  convenience 
might  require,  according  to  a  time-table  which  was  to  be  sub- 
ject to  the  approval  of  the  commissioners  of  the  District. 
Failure  to  comply  with  any  of  these  conditions  relating  to  cars 
and  service  would  render  the  company  liable  to  a  fine  of  $50. 
The  commissioners  were  authorized  to  make  binding  regula- 
tions as  to  the  rate  of  speed,  the  mode  and  use  of  tracks  and  the 
removal  of  ice  and  snow  by  the  company.  For  wilful  or 
negligent  violation  of  any  such  regulation  a  maximum  penalty 
of  $500  was  fixed. 

The  company  was  authorized  to  issue  its  capital  stock  to  an 
amount  not  exceeding  the  estimated  cost  of  construction  and 
equipment  of  its  road,  and  to  issue  bonds  not  to  exceed  the 
cost  of  construction  alone.  It  was  provided,  however,  that  the 
company's  stocks  and  bonds  issued  should  not  in  the  aggre- 
gate exceed  the  actual  cost  of  the  right  of  way,  construction 
and  equipment. 

It  was  expressly  provided  that  all  articles  of  value  inad- 
vertently left  in  any  of  the  company's  cars  were  to  be  taken 
to  its  principal  depot  and  entered  in  a  book  of  record  of  un- 
claimed goods,  which  was  to  be  open  to  public  inspection  at 
all  reasonable  hours  of  business. 

The  company  was  required  to  make  an  annual  report  to 
Congress  through  the  commissioners  of  the  District,  showing 
the  names  of  all  the  stockholders  and  the  amount  of  stock 
held  by  each,  together  with  a  detailed  statement  of  all  re- 
ceipts and  expenditures  for  the  preceding  year,  and  such  other 
facts  as  might  be  required  by;  any  general  law  of  the  Dis- 
trict. This  report  was  to  be  filed  on  or  before  the  first  day 
of  February,  and  in  case  of  the  company's  failure  to  make  the 
report  at  the  time  specified  or  within  ten  days  afterwards, 
such  failure  would  in  itself  operate  as  a  forfeiture  of  the  char- 
ter. The  company  was  to  pay  the  District  "  in  lieu  of  per- 
sonal taxes  upon  personal  property,  including  cars  and  motive 
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power,"  four  per  cent  of  its  gross  earnings.  This  percentage 
payment  was  to  be  in  lieu  of  all  other  assessments  of  personal 
taxes  upon  its  property  used  exclusively  in  the  operation  of 
its  railway.  Moreover,  it  was  expressly  stipulated  that  the 
tracks  should  not  be  taxed  as  real  estate.  Tickets  were  to 
be  sold  within  the  limits  of  the  District  of  Columbia  at  the 
rate  of  six  for  twenty-five  cents.  The  regular  cash  fare  was 
to  be  five  cents.  The  free  use  of  the  roadway  by  the  company 
was  not  to  be  interfered  with.  Anyone  unlawfully  obstruct- 
ing the  passage  of  the  company's  cars  or  in  any  way  molest- 
ing the  passengers  or  operatives  while  in  transit  or  destroy- 
ing or  injuring  the  company's  cars,  depots,  stations  or  other 
property  was  to  be  fined  for  each  offense  not  less  than  $25  or 
more  than  $100. 

This  franchise  made  provision  to  the  effect  that  no  person 
should  be  prohibited  from  traveling  on  the  company's  road 
or  be  ejected  from  its  cars  except  for  drunkenness,  disorderly 
conduct,  contagious  disease,  refusal  to  pay  the  legal  fare  or 
refusal  to  comply  with  the  lawful  general  regulations  of  the 
company.  The  right  to  use  condemnation  proceedings  to 
secure  a  strip  of  land  not  more  than  twenty  feet  wide  wherever 
required  on  private  property,  was  given  to  the  company. 

It  should  be  noted  that  in  this  charter  or  franchise  Con- 
gress, according  to  its  usual  policy,  reserved  the  right  to 
amend,  alter  or  repeal  the  act  at  any  time. 

370.  Advantages  of  the  indeterminate  franchise  in  Wash- 
ington illusLrated.  — The  effectiveness  of  the  indeterminate 
franchise  in  leaving  with  the  public  authorities  continuous 
control  of  the  street  railways  is  illustrated  by  the  act  of  May 
23,  1908,  granting  certain  extensions  to  four  different  com- 
panies and  requiring  the  readjustment  of  tracks  in  connection 
with  the  opening  of  the  new  Union  Depot.  This  act  not  only 
granted  extensions  to  the  different  companies,  but  required 
them  to  remove  their  tracks  and  appurtenances  from  certain 
specified  streets,  and  to  restore  the  pavements  between  and 
about  their  rails.  Certain  underground  electric  lines  were  to 
be  commenced  within  thirty  days  and  completed  by  May  1, 
1909 ;  otherwise  all  the  corporate  rights,  franchises  and  privi- 
leges of  the  street  railway  company  in  default  would  im- 
mediately be  forfeited,  unless  for  good  cause  the  commis- 
sioners should  extend  the  time  for  the  completion  of  the  nevv 
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lines,  but  such  extension  of  time  was  not  to  exceed  a  period  of 
six  months.  Wherever  routes  were  covered  by  the  franchises 
of  more  than  one  company,  only  one  set  of  double  tracks  was 
to  be  laid  and  these  tracks  were  to  be  used  in  common.  Trans- 
fers were  not  to  be  issued,  sold  or  given  away  except  to  pas- 
sengers entitled  to  them,  and  anyone  violating  this  provision 
was  to  be  subject  to  a  fine  of  not  more  than  $35.  All  com- 
panies operating  within  the  District  were  required  to  supply 
and  operate  a  sufficient  number  of  cars,  "  clean,  sanitary,  in 
good  repair,  with  proper  and  safe  power,  equipment,  appli- 
ances and  service,  comfortable  and  convenient,  and  so  operate 
.the  same  as  to  give  expeditious  passage,  not  to  exceed  fifteen 
miles  per  hour  within  the  city  limits  or  twenty  miles  per  hour 
in  the  surburbs,  to  all  persons  desirous  of  the  use  of  said 
cars,  without  crowding  said  cars."  The  Interstate  Com- 
merce Commission  was  given  express  authority  to  compel 
obedience  to  these  provisions  and  to  make,  alter  and  amend  all 
needful  rules  and  regulations  to  secure  such  obedience.  For 
a  violation  of  any  of  these  provisions  the  company  or  its 
officers  or  employees  would  be  liable  to  a  fine  of  not  more 
than  $1000.  Each  day  of  failure  or  neglect  to  obey  the  re- 
quirements of  the  law,  or  the  orders  or  regulations  of  the 
commission  made  in  pursuance  of  law  or  ordinance,  was  to 
be  regarded  as  a  separate  offense. 

The  general  features  of  street  railway  franchises  in  the 
District  of  Columbia  may  be  summarized  as  follows: 

Franchises  are  indeterminate. 

The  underground  electric  system  is  required  except  in  the 
suburbs. 

The  cash  fare  is  five  cents,  but  tickets  must  be  sold  at  the 
rate  of  six  for  a  quarter. 

The  companies  must  pay  a  tax  of  four  per  cent  on  their 
gross  receipts  in  lieu  of  personal  taxes,  and  must  also  pay 
taxes  on  their  buildings  as  real  estate. 

Extensions  may  be  ordered,  and  abandonment  or  reloca- 
tion of  routes  may  be  required  at  any  time^  by  act  of  Con- 
gress. 

371.    Competition  under  early  franchises  gave  bad  street 

railway  service  in  Boston. — Street  cars  were  first  operated  in 

Boston  in  1856.^    It  is  said  that  the  opposition  to  the  intro- 

*iSw  "  The  Street  Railway  System  of  Metropolitan  Boston,"  William  H.  Saldwio 


250  MUNICIPAL  FRANCHISES. 

duction  of  street  railways  was  so  bitter  that  the  trades  in  one 
of  the  suburbs  were  repeatedly  toru  up  at  night.  However,  the 
horse-car  lines  proved  successful  almost  immediately  and  the 
number  of  companies  multiplied,  each  receiving  a  special 
charter  from  the  state  legislature.  Mr.  Pinanski,  in  his  essay 
on  the  street  railway  system  of  metropolitan  Boston,  says 
that  immediately  following  the  introduction  of  street  rail- 
ways, "many  charters  were  obtained  which  were  never  used, 
and  many  small  roads  were  built  long  in  advance  of  any  sxif- 
ficient  demand  to  justify  their  cost."  ^  There  were,  however, 
four  great  lines  which  made  many  extensions  from  time  to 
time,  "  some  because  they  were  needed,  others  merely  to  pre- 
vent the  formation  of  rival  companies."  The  first  charters 
limited  the  duration  of  the  companies  to  fifty  years,  and 
authorized  them  to  lay  and  operate  tracks  on  the  locations 
granted  by  the  municipal  authorities.^  Shortly  thereafter 
acts  were  passed  providing  that  the  mayor  and  aldermen  of.  a 
city,  after  the  expiration  of  one  year  from  the  opening  of  a 
street  railway,  might  revoke  the  locations  and  cause  the 
tracks  to  be  removed.  Rates  within  the  city  of  Boston  were 
limited  to  five  cents  unless  a  higher  rate  should  be  charged 
with  the  consent  of  the  city  authorities.  The  companies  were 
required  to  maintain  the  portion  of  the  streets  and  bridges  oc- 
cupied by  their  tracks.  One  act  passed  in  1855  defined  the 
portion  of  the  roadway  to  be  kept  in  repair  by  the  company 
as  "the  space  between  the  rails  and  so  much  on  each  side 
thereof  as  shall  be  within  the  perpendicular  let  fall  from 
the  extreme  width  of  any  car  or  carriage  used  thereon,  being 
the  space  from  which  the  public  travel  is  excluded  during  the 
passing  of  said  car  or  carriage."  Like  the  earliest  street 
railway  grants  of  several  other  eastern  cities,  all  the  charters 
granted  to  street  railway  companies  of  Boston  in  the  early 
days  kept  the  way  open  for  future  municipal  ownership. 
The  right  was  reserved  to  the  city  to  purchase  "  all  the  fran- 

prize  essay  for  1907-3.  by  A.  E  Pinanski,  p.  )0.  See  also,  "  Report  of  the  Special 
Committee  appointed  to  investigate  the  relations  between  cities  and  towns  and 
str«et  railway  companies,"  published  by  the  State  of  Massachusetts,  February, 
189S,  as  House  Document  No.  475. 

'  Work  cited,  p.  11. 

'  See  Appendix  A  of  report  of  Special  Committee,  already  cited,  containing 
report  of  Walter  S.  Allen,  Secretary,  p.  62.  It  should  be  noted  that  in  Massachu- 
setts Inoal  franchises  are  described  as  "  locations."  The  theory  is  that  the 
companies  receive  from  the  state  the  right  to  use  the  streets,  subject  to  the  right 
of  the  local  anthorities  to  designate  the  particular  streets  that  shall  be  used,  or 
to  refuse  locations  altogether. 
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chise,  property,  rights  and  machinery  of  the  company  at  any 
time  after  the  expiration  of.  ten  years  from  the  opening  of 
any  part  of  the  road,  by  paying  for  these  rights  such  a  sum 
as  will  reimburse  to  each  person  who  may  then  be  a  stock- 
holder therein,  the  par  value  of  his  stock,  together  with  a 
net  profit  of  ten  per  cent  per  annum  from  the  time  of  the 
transfer  of  said  stock  to  him  on  the  books  of  the  corporation, 
deducting  the  dividends  received  by  said  stockholder  thereon/' 
A  general  law  was  passed  in  1863  governing  the  Joint  use  of 
tracks  by  different  companies.  The  first  comprehensive  gen- 
eral law  covering  the  subject  of  street  railways  in  Massa- 
chusetts was  passed  in  1864.  In  this  law  the  provision  for 
municipal  purchase  and  the  limitation  upon  the  corporate  life 
of  the  companies  were  both  omitted.  The  obligation  of  the 
companies  to  maintain  the  street  was  defined,  however,  as 
including  the  space  between  the  tracks  and  18  inches  on 
either  side.  The  practice  of  organizing  street  railway  com- 
panies by  special  legislative  act  continued,  however.  Mr. 
Pinanski  states  that  in  1872  the  Highland  Street  Eailroad 
Company  was  chartered  for  the  avowed  purpose  of  competing 
with  the  Metropolitan  Eailroad  Company  for  the  traffic  along 
the  latter  company's  original  line  between  Eoxbury  and  the 
city  proper.'  He  also  states  that  in  1881  the  Charles  River 
Street  Railway  Company  was  incorporated  to  compete  with 
the  Cambridge  Railroad  Company.  Speaking  of  these  new 
lines,  he  says :  ^ 

"Their very  existence  depended  upon  the  business  which  they  could 
secure'  on  the  tracks  of  other  companies  and  they  sought  to  encroach 
wherever  they  could.  Naturally,  this  excited  much  bitter  feeling,  and 
the  management  of  the  other  railways  determined  that  the  so-called 
piratical  roads  should  not  do  a  profitable  business  on  their  tracks.  It 
is  a  well-known  habit  of  the  public  to  take  the  forward  of  two  cars 
running  near  together,  even  if  it  be  crowded ;  and  the  Metropolitan  and 
Cambridge  roads  were  at  great  pains  so  to  arrange  their  time-tables 
as  to  have  a  car  of  theirs  lead  every  car  of  other  roads  on  their  tracks; 
and  the  other  roads  would  keep  shifting  their  time-tables  to  prevent 
this.  Employees  had  almost  partisan  feeling,  and  there  was  a  general 
practice  of  racing  cars  to  get  in  ahead  ;  and  the  car  that  was  left  behind 
would  fall  back  and  go  as  slowly  as  possible  so  as  to  get  passengers 
from  the  car  in  the  rear." 

372.  Consolidation,  of  Boston  street  railways  under  special 
legislation. — After  years  of  bad  service  and  congested  traffic, 

'  Work  cited,  p.  15, 
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two  new,  coiiipanies  were  incorporated  under  the  general  laws 
in  1886.  This  new  movement  toward  competition  resulted  in 
a  general  consolidation  of  the  old  and  new  companies  under 
the  name  of  the  West  End  Street  Eailway  Company  in  1887. 
By  the  special  act  authorizing  this  consolidation,  provision  was 
made  for  the  issuance  of  eight  per  cent  preferred  stock  of  the 
new  company  in  exchange  for  the  outstanding  capital  stock 
of  the  various  constituent  companies,  the  entire  amount  being 
limited  to  $6,400,000.^  The  new  company  was  also  protected 
from  the  arbitrary  revocation  of  its  franchises  by  the  local 
authorities,  a  provision  being  inserted  in  the  law  to  the  effect 
that  "  no  location  and  no  alteration  or  revocation  of  location 
of  a  street  railway,  and  no  authority  to  run  cars  over  or  use 
the  tracks  of  another  street  railway,  whether  surface  or  ele- 
vated, in  the  cities  of  Boston  and  Cambridge,  or  in  the  town 
of  Brookline,  shall  hereafter  be  valid  until  approved  by  the 
board  of  railroad  commissioners."  It  should  be  stated  that 
the  Massachusetts  board  of  railroad  commissioners  had 
been  given  general  supervision  over  street  railways  as  early 
as  1871. 

The  transit  situation  in  Boston  continued  to  be  acute  in 
spite  of  the  improved  service  resulting  from  consolidation. 
The  necessity  of  subways  and  elevated  railways  was  recog- 
nized. In  1893  the  mayor  of  Boston  was  authorized  to  ap- 
point a  board  of  subway  commissioners.  This  board  developed 
into  the  Boston  Transit  Commission  which  has  since  con- 
structed several  subways.  The  first  of  these,  opened  in  1897, 
was  constructed  primarily  for  the  purpose  of  providing  a 
means  for  the  removal  of  the  surface  cars  from  portions  of 
Tremont  and  Boylston  streets,  which  had  become  intolerably 
congested. 

In  1894  the  Boston  Elevated  Railway  Company  was  incor- 
porated by  special  act  of  the  legislature  with  power  to  acquire 
by  lease  or  purchase  other  lines  of  street  or  elevated  railway.^ 
By  a  special  act  passed  in  1897  for  the  promotion  of  rapid 
transit  in  the  city  of  Boston  and  vicinity,  the  charter  of  the 
Boston  Elevated  Eailway  Company  was  amended  and  its 
elevated    franchises    made    substantially    irrevocable.^      The 

'See  "Massachusetts  Street  Rnilwivv  Lesislation."  published  by  the  Boston 
Elevated  Railway  Company,  1901,  pp.  0-14,  Ads  oC  1887,  Chapter  418, 
"  Acts  of  1304,  Chapter  648. 
«  Acts  of  1897,  Chapter  500, 
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company  was  authorized  to  establish  a  rate  of  fare  which 
should  not  exceed  five  cents  for  a  single  continuous  passage 
in  the  same  general  direction  upon  the  roads  owned,  leased  or 
operated  by  it.  Moreover,  it  was  stipulated  that  this  maxi- 
mum rate  could  not  be  reduced  by  the  legislature  during  the 
period  of  twenty-five  years.  It  was  provided,  however,  that 
the  state  board  of  railroad  commissioners  acting  upon  the 
petition  of  the  board  of  aldermen  of  a  city  or  the  selectmen  of 
a  town,  or  fifty  legal  voters  of  a  city  or  town  in  which  this 
company's  lines  were  located,  might  reduce  this  rate.  But 
the  law  expressly  provided  that  "  such  toll  or  fare  shall  not, 
without  the  consent  of  said  corporation,  be  so  reduced  as  to 
yield,  with  all  other  earnings  and  income  of  said  corporation, 
...  a  net  divisable  income,  after  paying  all  expenses  of 
operation,  interest,  taxes,  rentals,  and  other  lawful  charges, 
and  after  charging  off  a  reasonable  amount  for  depreciation, 
of  less  than  eight  per  cent  per  annum  on  the  outstanding 
capital  stock  of  said  corporation  actually  paid  in  in  cash."  It 
was  further  stipulated  by  this  act  that  during  the  ensuing 
period  of  twenty-five  years  "  no  taxes  or  excises  not  at  pres- 
ent in  fact  imposed  upon  street  railways  shall  be  imposed  in 
respect  of  the  lines  owned,  leased  or  operated  by  said  cor- 
poration, other  than  such  as  may  have  been  in  fact  imposed 
upon  the  lines  hereafter  leased  or  operated  by  it  at  the  date  of 
such  operating  contract  or  of  such  lease  or  agreement  here- 
after made  therefor,  nor  any  other  burden,  duty  or  obligation 
which  is  not  at  the  same  time  imposed  by  general  law  on  all 
street  railway  companies."  As  compensation  for  the  privil- 
eges granted  by  this  act  and  for  the  use  of  the  public  streets 
occupied  by  the  company's  lines  of  elevated  and  surface  rail- 
road, a  special  annual  dividend  tax  was  to  be  imposed  during 
the  period  of  twenty-five  years.  If  in  any  year  the  dividend 
paid  was  six  per  cent  or  less,  or  if  no  dividend  was  paid,  then 
during  that  year  this  tax  was  to  be  a  sum  equal  to  seven- 
eighths  of  one  per  cent  of  the  gross  earnings  of  all  the  lines 
of  elevated  and  surface  railroads  operated  by  the  company.  If 
in  any  year  the  dividends  paid  exceeded  six  per  cent,  then  in 
addition  to  the  sum  just  mentioned,  this  special  tax  was  to  in- 
clude a  sum  equal  to  the  excess  of  the  dividends  over  six  per 
cent.  This  tax  was  to  be  paid  into  the  treasury  of  the  com- 
monwealth and  was  then  to  be  distributed  among  the  different 
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cities  and  towns  interested  "  in  proportion  to  the  mileage  of  ele- 
vated and  surface  main  track,  reckoned  as  single  track,  which 
is  owned,  leased  or  operated  by  the  said  corporation  and  located 
therein."  The  company  was  also  required  to  give  free  trans- 
fers from  surface  to  elevated,  or  from  elevated  to  surface  ears 
at  all  stations  of  the  elevated  lines  reached  by  surface  lines, 
and  also  from  one  elevated  car  or  train  to  another  at  junction 
points,  so  as  to  give  a  passenger  a  continuous  ride  in  the  same 
general  direction.  The  company  was  to  give  such  further 
free  transfers  on  its  surface  lines  as  should  be  satisfactory  to 
the  board  of  railroad  commissioners.  The  company  was  also 
given  specific  authority  to  "  lease  and  operate  the  lines,  prop- 
erty, rights,  locations  and  franchises  of  the  West  End  Street 
Eailway  Company,  and  of  any  other  street  railways  or  ele- 
vated railroads  whose  lines  may  be  or  become,  in  whole  or  in 
part,  tributary  to  or  connecting  with  its  lines,  and  enjoy  all 
the  rights  and  privileges  thereto  appertaining  and  belonging, 
subject  to  the  duties,  liabilities  and  restrictions  thereto  apper- 
taining." The  lease  of  the  West  End  Street  Railway  system 
was  effected  on  December  9,  1897,  and  since  that  date  the 
Boston  Elevated  Eailway  Company  has  operated  substan- 
tially the  entire  system  of  elevated,  subway  and  surface  street 
railroads  in  Boston  and  its  immediate  suburbs.  In  ■  1898, 
pursuant  to  the  recommendations  of  the  special  committee 
appointed  by  the  governor  of  Massachusetts  to  investigate  the 
relations  between  cities  and  towns  and  street  railway  com- 
panies a  comprehensive  general  act  was  passed  relating  to  the 
taxation  and  locations  of  street  railways,  but  by  its  terms,  this 
act  for  a  period  of  twenty-five  years  froni  June  10,  1897,  was 
not  to  apply  to  the  Boston  Elevated  Railway  Company,  or  to 
any  railways  then  owned,  leased  or  operated  by  it,  or  to  the 
opening,  widening,  paving  or  changing  of  grade  of  any  street 
occupied  by  its  tracks,  or  to  the  removal  of  snow  in  any  such 
street.^  The  provisions  of  law  at  that  time  applying  to  this 
company  and  its  subsidiary  lines  were  to  continue  in  full 
force  during  the  twenty-five-year  period.  On  account  of 
this  exemption,  the  Boston  Elevated  Railway  Company  is 
still  subject  to  the  old  requirement  that  "every  street  rail- 
way company  shall  keep  in  repair,  to  the  satisfaction  of  the 
superintendent  of  streets,  street  commissioner,  road  eommis- 

'  Acts  of  1898,  Chapter  578. 
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sioners,  or  surveyors  of  highways,  the  paving,  upper  planking, 
or  other  surface  material  of  the  portions  of  streets,  roads,  and 
bridges  occupied  by  its  tracks ;  and  if  such  tracks  occupy  un- 
paved  streets  or  roads,  shall,  in  addition,  so  keep  in  rep^iir 
eighteen  inches  on  each  side  of  the  portion  occupied  by  its 
tracks,  and  shall  be  liable  for  any  loss  or  injury  that  any 
person  may  sustain  by  reason  of  the  carelessness,  neglect,  or 
misconduct  of  its  agents  or  servants  in  the  construction,  man- 
agement and  use  of  its  tracks."  ^  The  company,  like  other 
street  railway  companies  in  Massachusetts,  is  subject  to  a 
corporate  franchise  tax  on  the  value  of  its  capital  stock.  This 
tax  is  levied  and  collected  by  the  state  and  distributed  to  the 
cities  and  towns  in  proportion  to  the  length  of  the  company's 
trackage  within  their  respective  limits.  The  company  is  also 
subject  to  ordinary  taxation  by  the  local  authorities  on  its 
real  estate.  Mr.  Pinanski  states  that  during  the  year  ending 
September  30,  1907,  the  company  paid  out  nearly  11  per  cent 
of  its  gross  revenue  in  taxes,  paving  charges  and  subway 
rentals  as  follows :  ^ 

Taxes  assessed  on  capital  stock $578,198.06 

Taxes  assessed  on  real  estate 265,500.70 

Special  tax  for  the  use  of  streets  under  the  act  of  1897 123,275.92 

Interest  on  cost  of  paving  laid  by  the  company 167,896.53 

Cost  of  maintaining  street  paving  by  the  company 130,907.01 

Cost  of  moving  snow  removed  from  sidewalks  and  roofs. . .  20,000.00 

Subway  rentals 258,644.58 

Total $1,544,432.79 

There  is  a  general  law  in  Massachusetts  requiring  street 
railway  companies  to  sell  tickets  for  the  use  of  school  children 
at  half  rates,  but  by  a  special  act  of  1900  the  Boston  Elevated 
Railway  Company  was  exempted  from  this  requirement  for 
the  period  of  twenty-five  years  from  June  10,  1897.^ 

Commenting  upon  the  street  railway  system  of  Boston, 
Mr.  Pinanski  says :  * 

"Broadly  stated,  the  Boston  Elevated  Railway  system,  as  it  is  called 
from  its  overhead  lines,  is  at  present  the  only  one  in  the  world  which, 

*  See  Senate  Document  No.  9,  69th  Congress,  First  Session,  "  Report  in  Respect 
to  Franchises  Granted  to  Street  Railway  Companies  in  Principal  Cities  of  the 
United  States,"  p.  87. 

'  Work  cited,  p.  89. 

»  Acts  of  1900,  chapter  197. 

•  Work  cited,  p.  40. 
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controlling  all,  or  nearly  all,  the  passenger  transportation  lines  in  a 
large  city,  and  uniting  under  one  management  the  service  of  subway 
lines,  elevated  lines,  and  surface  lines,  undertakes  to  can-y  a  passenger 
between  any  two  points  on  its  system  for  a  single  five  cents  fare/' 

373.  Working  men's  tickets;  gross  receipts  tax;  condi- 
tional monopoly;  franchise  made  irrevocable  by  local  grant- 
New  Bedford. — With  an  elaborate  street  railway  law  and 
stringent  and  detailed  supervision  by  the  state  board  of  jail- 
road  commissioners,  Massachusetts  discourages  the  imposi- 
tion of  elaborate  terms  and  conditions  by  the  municipal  au- 
thorities when  they  grant  locations  for  street  railways.  The 
extent  to  which  a  city  may  go  even  under  such  circumstances 
in  compelling  a  street  railway  company  to  grant  additional 
concessions,  is  well  illustrated  by  a  franchise  granted  by  the 
board  of  public  works  of  the  city  of  New  Bedford,  to  the 
Union  Street  Eailway  Company  on  May  27,  1898.^  The 
company  had  filed  several  petitions  praying  "  for  a  ratification 
and  confirmation  of  locations  of  tracks  and  poles  "  theretofore 
granted  and  for  authority  "to  locate,  alter  and  extend  its 
tracks."  After  holding  public  hearings  on  these  petitions, 
the  board  of  public  works  voted  to  make  the  grants  requested 
upon  certain  terms,  conditions,  limitations  and  restrictions 
which  were  adjudged  to  be  in  the  public  interest.  These 
conditions  were  "  to  be  and  remain  in  full  force,  and  in 
addition  to  all  the  terms,  conditions,  limitations,  duties  and 
obligations  which  are  now  or  hereafter  may  be  imposed,  by 
law,  upon  street  railway  companies  under  the  laws  of  the 
commonwealth  of  Massachusetts,  until,  by  reason  of  their 
repugnance  to  said  laws  of  our  commonwealth,  the  terms, 
conditions,,  limitations  and  restrictions  herein  and  hereby 
imposed  became  void  by  operation  of  the  law."  In  the  first 
place,  the  approved  plans  of  the  company's  locations  were 
to  be  filed  with  the  board,  each  one  to  be  endorsed  as  follows : 
"  This  plan  is  accepted  as  a  true  and  exact  plan  and  de- 
scription of  the  true  and  actual  location  of  all  the  tracks, 
switches,  turnouts,  rails  and  poles  of  the  Union  Street  Rail- 
way Company,  in  and  upon  the  public  highways  herein 
designated,  in  accordance  with  the  decree  of  this  board,  passed 
May  27th,  A.  D.,  1898." 

• "  Franchises  Granted  by  Board  of  Public  Works  to  Quasi-public  Corporatious 
of  the  City  of  New  Bedford,"  p.  5. 
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The  company  agreed  to  pay  the  city  the  sum  of  $10,000, 
which  was  adjudged  to  be  a  fair  assessment  toward  defraying 
the  expense  of  the  widening  of  a  certain  street,  which  had 
been  made  necessary  by  the  company's  proposed  construction 
of  a  second  track  in  the  street.  It  was  also  stipulated  that  if  at 
any  time  in  the  future  the  board  of  public  works  should  deem 
it  necessary  to  widen  or  alter  any  street  in  which  the  company 
had  been  granted  a  location,  and  if  the  board  thought  that 
such  widening  or  alteration  had  been  made  necessary  in  whole 
or  in  part  by  the  company's  occupation  of  the  street,  a  portion 
of  the  cost  of  the  improvement  not  exceeding  "  the  aggregate 
amount  of  all  the  betterments,  assessed  upon  the  abutters," 
and  not  exceeding  one-fourth  of  the  total  cost  of  the  improve- 
ment might  be  assessed  against  the  company.  This  provi- 
sion would  cease  to  be  operative,  however,  whenever  the  state 
legislature  passed  a  general  law  providing  for  assessments  upon 
street  railway  companies  for  the  benefit  of  cities  and  towns 
in  cases  of  the  widening  or  alteration  of  streets. 

The  company  was  required  to  issue  at  its  general  ofKce  at 
all  times  during  business  hours  special  ten-trip  tickets  for 
thirty  cents  each.  These  tickets  were  to  be  accepted  in  lieu  of 
cash  fares  over  all  the  company's  lines  within  the  city  limits 
between  five  and  seven  o'clock  in  the  morning,  except  on  Sun- 
days and  legal  holidays,  and  also  upon  special  workingmen's 
cars  operated  on  certain  lines  between  six  o'clock  and  half- 
past  six  in  the  evening.  These  tickets  were  to  entitle  passen- 
gers to  free  transfers  to  all  intersecting  lines. 

The  company  was  also  required  to  pay  as  compensation  for 
its  franchise  the  sum  of  $3;000  a  year.  It  was  stipulated, 
however,  that  if  the  state  legislature  should  enact  a  law  im- 
posing a  tax  to  be  levied  on  street  railway  companies  by  the 
cities  and  towns  of  the  commonwealth  in  addition  to  the 
taxes  already  authorized,  the  payments  of  the  Union  Street 
Kailway  Company  should  be  adjusted  to  the  terms  of  this 
new  legislation ;  that  is  to  say,  if  the  amount  of  any  such  tax 
was  less  than  $3,000  a  year,  the  city  would  remit  the  differ- 
ence to  the  company  and  if  the  tax  was  more  than  that  sum, 
the  company  would  have  to  make  up  the  difference.  More- 
over, in  case  there  should  be  no  change  in  the  state  law,  and 
in  case  the  $3,000  payment  should  at  any  time  be  less  than  a 
sum  equal  to  one  and  one-half  per  cent  of  the  company's 
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gross  receipts  from  all  sources  chargeable  to  its  tracks  within 
the  city  limits,  then  the  company  was  to  make  up  the  differ- 
ence. It  was  provided  that  in  all  cases  where  the  surface  of 
the  streets  was  disturbed  by  the  company's  operations,  it 
should  be  replaced  at  the  company's  expense  to  the  reasonable 
satisfaction  of  the  city  authorities.  The  city  was  to  be  indem- 
nified against  any  damages  that  might  result  from  injury  to 
persons  or  property  caused  by  "  any  unlawful  defect  or  want 
of  repair  "  in  the  portion  of  the  street  occupied  by  the  com- 
pany's tracks  and  appliances,  or  by  reason  of  the  company's 
failure  to  remove  snow  and  ice  from  the  streets,  whether  such 
snow  and  ice  remained  within  the  location  of  the  company's 
tracks  or  had  been  deposited  in  other  portions  of  the  .street. 

All  of  the  conditions  just  described,  relating  to  payments, 
sale  of  workingmen's  tickets  and  street  obligations,  were  made 
contingent  upon  the  city's  not  granting  to  any  other  street 
railway  company  without  this  company's  consent,  unless  com- 
pelled to  do  so  by  legislative  enactment,  the  right  to  use 
this  company's  tracks  or  to  construct  tracks  on  other  streets 
south  and  east  of  a  certain  designated  line  in  the  city.  In- 
deed, the  city  went  so  far  as  to  promise  that  in  case  it  granted 
such  a  competing  franchise,  it  would  pay  back  to  the  com- 
pany the  $10,000  required  as  a  contribution  for  a  certain 
street  widening,  with  four  per  cent  interest  on  the  money 
from  the  date  when  it  had  been  received  from  the  company. 
This  company's  monopoly  was  not,  however,  to  prevent  the 
city  from  granting  to  other  companies,  operating  street  rail- 
ways outside  of  the  city  limits,  locations  to  enable  them  to 
convey  their  passengers  received  outside  of  the  restricted 
territory  to  some  central  terminal  point  ia  the  city. 

It  was  expressly  decreed  that  in  consideration  of  the  true 
performance  by  the  company  and  its  successors  of  all  the  con- 
ditions contained  in  this  grant  and  of  all  further  orders 
thereafter  passed  by  the  board  pursuant  to  law  and  not  incon- 
sistent with  this  franchise,  the  grant  should  continue  to  "be 
and  remain  in  full  force  and  virtue  and  binding  upon  said 
company  and  upon  said  city."  Any  unreasonable  failure  or 
neglect  on  the  part  of  the  company  to  fulfil]  the  conditions  of 
the  grant,  however,  would  render  it  void.  The  franchise  was 
granted  on  the  express  condition  that  it  be  formally  accepted 
by  the  company. 
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374.  Street  railway  locations  in  Massachusetts. — The  con- 
ditions imposed  by  the  local  authorities  in  Massachusetts  in 
connection  with  the  granting  of  locations  are  of  minor  im- 
portance as  compared  with  the  provisions  of  the  general  street 
railway  law.  Original  locations  for  street  railways  in  a  city 
or  town  must  be  acquired  in  accordance  with  a  prescribed 
procedure.  The  company  desiring  a  location  must  file  a  pe- 
tition with  the  board  of  aldermen  of  the  city  or  the  select- 
men of  the  town,  as  the  case  may  be,  who  after  giving  fourteen 
days'  published  notice  must  hold  a  public  hearing  in  regard  to 
the  application.^  If  the  city  authorities  determine  that  public 
convenience  and  necessity  require  the  construction  of  the  pro- 
posed railway,  they  have  authority  to  grant  the  location  asked 
for,  or  any  part  of  it.  At  the  same  time  they  "  may  prescribe 
how  the  tracks  shall  be  laid,  and  the  kind  of  rails,  poles,  wires 
and  other  appliances  which  shall  be  used,  and,  in  addition  to 
the  general  provisions  of  law  governing  such  companies  and 
in  respect  of  matters  not  treated  of  in  such  provisions,  impose 
such  other  terms,  conditions  and  obligations,  incidental  to  and 
not  inconsistent  with  the  objects  of  a  street  railway  company, 
as  the  public  interests  may  in  their  judgment  require."  No 
location  granted  by  local  authorities  is  valid,  however,  until 
the  board  of  railroad  commissioners,  after  public  notice  and  a 
hearing,  has  certified  that  the  location  is  consistent  with  the 
public  interest.  If  the  railroad  commissioners  require  an  al- 
teration in  the  location,  before  issuing  such  a  certificate,  the 
local  authorities  are  notified  and  permitted  to  amend  the  lo- 
cation in  accordance  with  the  suggestions  of  the  commission- 
ers. If  the  proposed  alteration  involves  a  change  of  route, 
public  notice  and  a  hearing  must  be  given  as  in  the  case  of 
an  original  application  for  a  location.  After  the  board  of 
railroad  commissioners  has  issued  its  certificate,  the  location 
is  filially  validated  upon  the  filing  of  a  written  acceptance  by 
the  company.  A  location  granted  by  the  local  authorities 
but  not  certified  by  the  railroad  commission,  or  not  accepted 
by  the  company,  is  void.  The  location  is  also  void  unless 
the  company  applies  for  the  certification  of  the  railroad  com- 
mission within  thirty  days  after  the  grant  is  made  by  the 

•"General  Laws  of  Massachusetts  Relatinprto  Railroad  Corporations,  Street 
Railway  Companies  and  Eleotrio  Railroad  Companies,"  published  by  the  I' 
chusetts  Railroad  Commission,  1909,  p.  lS3e. 
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local  authorities,  and  unless  within  eighteen  months  after 
such  certification  the  company  completes  its  organization. 

In  any  city  or  town  already  having  a  system  of  street  rail- 
ways, the  board  of  aldermen  or  the  selectmen  may  grant  a 
company  a  location  for  an  extension  of  tracks,  either  upon 
petition  of  the  company  or  upon  petition  of  fifty  legal  voters.^ 
As  in  the  case  of  an  original  grant,  however,  public  notice  and 
a  hearing  are  required.  Moreover,  the  local  authorities  are 
not  permitted  to  impose  any  terms  or  conditions  in  addition 
to  those  imposed  by  general  laws  on  street  railway  companies 
in  force  on  the  first  day  of  October,  1898,  or  such  as  may  have 
been  imposed  in  the  grant  of  the  original  location  to  the  com- 
pany subsequent  to  that  date.^  No  extension  of  a  location 
is  valid,  however,  until  approved  by  the  railroad  commission, 
which  may,  before  approval,  require  an  alteration  in  the  ex- 
tension the  same  as  if  it  were  an  original  location. 

An  alteration  of  the  location  of  a  street  railway  company 
may  be  made  upon  the  petition  of  the  company,  or  of  any 
interested  party,  in  the  same  manner  and  subject  to  the  same 
conditions  as  apply  in  the  case  of  extensions,  except  that  the 
expense  of  such  alteration  is  to  be  borne  "by  such  party  or 
parties  and  in  such  proportions,  as  the  board  of  aldermen  or 
selectmen  may  determine."  After  the  expiration  of  one  year 
from  the  opening  for  use  of  a  street  railway  in  any  city  or 
town,  and  after  public  notice  and  a  hearing,  the  board  of 
aldermen  or  the  selectmen,  as  the  case  may  be,  "  if  the  public 
necessity  and  convenience  in  the  use  of  the  streets  so  require, 
may,  for  good  and  sufficient  reasons  to  be  stated  in  the  order 
therefor,  revoke  the  location  of  a  street  railway  in  any  high- 
way or  street  in  said  city  or  town."  '  However,  unless  the 
company  gives  its  written  consent  to  such  order  of  revocation 
within  thirty  days  after  its  date,  the  order  will  not  be  valid 
until  approved  by  the  railroad  commission  after  public  notice 
and  a  hearing.  When  an  order  of  revocation  has  been  ap- 
proved, the  company  is  required  within  thirty  days  to  remove 
its  railway  in  accordance  with  the  order  and  put  that  part  of 

'General  Laws  of   Massachusetts  Relating   to  Railroad  Corporations,  etc., 
already  citeri,  p.  143a. 

=  Afrts  of  1909,  Chap.  417.    All  locations  Eranted  and  in  use  prior  to  the  date 
mentioned  in  the  text  were  ratified  and  cnnflrmed  by  Chapter  578  of  the  Laws  of 
1898,  passed  after  the  report  nf  the  special  committee  on  the  relations  between 
cities  and  towns  and  street  rnilw.'iv  companies  had  been  submitted. 
-  '  General  Laws,  etc.,  already  cited,  p.  144. 
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the  street  surface  disturbed  by  such  removal  in  as 'good  con- 
dition as  the  adjacent  portions  of  the  street. 

375.  General  powers  and  obligations  of  Massachusetts  street 
railway  companies. — The  superintendent  of  streets  of  any 
Massachusetts  city  is  required  to  establish  regulations  for  the 
clearance  of  snow  from  the  street  railway  tracks  and  for  its 
removal  by  the  street  railway  company,  but  a  company  may 
not  be  required  to  remove  an  amount  of  snow  greater  than 
has  been  cleared  from  between  its  rails  and  its  tracks  and 
from  a  space  eighteen  inches  wide  on  either  side.^  A  street 
railway  company  is  permitted  to  allow  street  sprinkling  cars 
to  be  used  on  its  tracks  subject  to  regulations  and  restrictions 
approved  by  the  railroad  commission.^  A  company  may  also, 
with  the  consent  of  the  local  authorities,  convey  in  its  cars 
snow,  ice,  stones,  gravel,  dirt  or  street  sweepings  taken  from 
the  streets  in  which  the  tracks  are  located  for  the  purpose  of 
keeping  them  in  proper  condition  for  travel,  and  may  also 
convey  over  its  lines  necessary  materials  for  use  in  the  con- 
struction or  repair  of  streets.  The  joint  use  of  tracks  is  no 
longer  compulsory  in  Massachusetts,  but  any  street  railway 
company  is  authorized  to  permit  another  company  to  operate 
over  its  tracks  "  to  such  extent  and  under  such  rules  and 
regulations  as  the  board  of  railroad  commissioners  shall  de- 
termine to  be  consistent  with  public  safety." 

Any  Massachusetts  street  railway  company,  except  in  the 
city  of  Boston,  may  with  the  approval  of  the  railroad  com- 
mission "  acquire,  hold,  maintain  and  equip  land  for  the  pur- 
poses of  recreation  and  for  pleasure  resorts."  *  Admission  to 
such  grounds  must  be  free,  however,  subject  to  restrictions  im- 
posed by  the  local  authorities  with  the  approval  of  the  state 
board,  and  no  intoxicating  liquors  may  be  sold  on  such 
grounds. 

All  street  railway  companies  in  the  state  are  authorized  to 
transport  milk  and  cream  over  their  lines  subject  to  the  super- 
vision of  the  railroad  commission.*  A  street  railway  company 
may  also  act  as  "  a  common  carrier  of  newspapers,  baggage, 
express  matter  and  freight  in  such  cases,  upon  such  parts  of 
its  railway,  and  to  such  extent,  in  any  city  or  town,  as,  after 
public  notice  and  a  hearing,  upon  the  petition  of  any  inter- 

*  General  Laws,  etc.,  already  cited,  p.  147.  •  Acts  of  1R95,  Chapter  816. 

•  Ibid.,  p.  134.  « Acts  of  1908,  Chapter  878 
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ested  party,  the  board  of  aldermen  or  the  selectmen  in  such 
city  or  town  and  the  board  of  railroad  commissioners  shall 
by  order  approve."  '■ 

If  a  street  railway  company  voluntarily  discontinues  the 
use  of  any  part  of  its  tracks  for  a  period  of  six  months,  such 
abandoned  tracks  must  be  removed  at  the  company's  expense 
upon  the  order  of  the  local  authorities."  If  the  company  dis- 
continues the  use  of  any  track  "without  right  or  lawful  ex- 
cuse," and  refuses  to  operate  the  track  when  requested  to  do  so 
by  the  local  authorities,  the  latter  may  file  a  petition  with  the 
supreme  judicial  court  to  compel  the  company  to  resume  the 
use  of  such  track  and  "  to  perform  all  its  corporate  duties  re- 
lating thereto."  When  any  such  petition  is  filed,  the  court  is 
required  to  serve  notice  on  the  street  railway  company  and  to 
"advance  the  cause  to  speedy  hearing  and  final  decision." 
The  court  is  given  jurisdiction  in  equity  to  determine  the 
cause  and  enforce  its  decrees  in  such  cases. 

No  street  railway  company,  unless  expressly  authorized  by 
its  charter  or  by  special  law,  may  issue  bonds,  notes  or  other 
evidences  of  indebtedness  running  for  longer  periods  than 
twelve  months  exceeding  in  the  aggregate  the  amount  of  its 
capital  stock  actually  paid  in  at  the  time  such  securities  are 
issued.' 

Every  street  railway  company  is  required  to  furnish  "  reas- 
onable accommodations  for  the  conveyance  of  passengers," 
and  may  be  required  to  increase  its  facilities  by  order  of  the 
board  of  railroad  commissioners.*  Cars  for  special  service 
may  be  provided  at  special  rates.  Companies  may  also  make 
special  rates  for  working  men  and  working  women  on  week 
days  between  five  and  seven  o'clock,  both  in  the  morniiig  and 
in  the  evening.  Street  railway  companies  are  required  to  carry 
school  children  at  half  rates.  Free  tickets  or  passes  to  public 
officials  or  any  persons  in  the  employ  of  the  public,  except 
policemen,  firemen  and  letter-carriers  in  uniform,  is  forbid- 
den.'' But  passes  may  be  issued  by  the  company  to  its  di- 
rectors or  to  any  one  connected  with  it  in  an  executive 
capacity. 

The  companies  are  compelled  to  equip  their  cars  with  such 

•  Acts  of  1907,  Chapter  402.  « Ibid.,  p.  163. 

•General  Laws,  etc.,  already  cited,  p.  147.  'Ibid,,  p.  153, 

s  Jbid.,  p.  156. 
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fenders,  wheelguards  and  emergency  tools  as  may  be  required 
by  the  railroad  commission.^  The  commission  is  itself  re- 
quired to  compel  street  railway  companies  to  heat  their  cars 
"  at  such  times,  by  such  means,  and  to  such  extent,  as  said 
board  shall  determine."  All  passenger  cars  must  be  equipped 
with  enclosed  platforms  for  the  protection  of  conductors  and 
motormen  during  the  months  of  December,  January,  Feb- 
ruary and  March.  A  day's  work  for  conductors  and  motormen 
is  limited  to  ten  hours  so  arranged  by  the  employer  that  it  may 
be  performed  within  twelve  consecutive  hours.  On  legal  holi- 
days and  on  days  when  the  company  has  to  provide  for  extra- 
ordinary travel,  as  well  as  in  cases  of  accident  or  unavoid- 
able delay,  extra  labor  may  be  performed  for  extra  compen- 
sation.^ 

376.  Taxation  of  street  railway  companies  in  Massa> 
chusetts. — The  special  committee  appointed  in  1897  recom- 
mended that  street  railway  companies  be  relieved  of  the 
obligation  to  keep  any  portion  of  the  streets  clean  and  in 
repair,  and  that  in  lieu  of  such, obligation  a  pavement  and 
cleaning  tax  be  levied  against  them.^  As  a  result  of  this 
recommendation,  it  was  enacted  that  "  a  street  railway  com- 
pany shall  not  be  required  to  keep  any  portion  of  the  surface 
material  of  streets,  highways  and  bridges  in  repair^  but  it 
shall  remain  subject  to  all  legal  obligations  imposed  in 
original  grants  of  locations,  and  may,  as  incident  to  its  cor- 
porate franchise,  and  without  being  subject  to  the  payment 
of  any  fee  or  to  any  other  condition  precedent^  open  any 
street,  highway  or  bridge  in  which  any  part  of  its  railway 
is  located  for  the  purpose  of  making  repairs  or  renewals  of 
the  railway."  *  The  companies  are,  however,  required  to  re- 
store the  pavements  disturbed  by  them  in  the  course  of 
original  construction,  or  in  the  subsequent  alteration,  exten- 
sions, repair  or  renewal  of  theii-  tracks.  In  commutation  of 
the  old  paving  obligation,  a  special  excise  tax  is  levied  on  each 
company's  annual  gross  receipts  per  mile  of  track.  For  the 
purposes  of  this  tax,-  the  company  is  required  to  report  an- 
nually to  the  board  of  assessors  in  every  city  and  town  where 
it  operates,  the  length  of  its  track  operated  in  the  streets 

'  General  Laws,  etc.,  already  cited,  p.  151. 

'  Ibid.,  p.  162. 

'  Report  of  Special  Committee,  already  cited,  p.  27. 

*  General  Laws,  already  cited,  p.  148. 
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of  the  city  or  town,  the  total  length  of  its  track  in  streets  and 
the  amount  of  its  gross  receipts  derived  from  the  operation 
of  its  railway  during  the  preceding  year.^  The  company's 
report  is  to  show  "  the  total  length  of  all  tracks  operated  by 
it  including  sidings  and  turnouts  whether  owned  or  leased 
by  it  or  over  which  it  has  trackage  rights  only,"  measured 
as  single  track.  The  report  of  gross  receipts  is  to  exclude 
income  derived  from  the  sale  of  power  or  the  rental  of  tracks, 
and  from  miscellaneous  sources.  The  commutation  tax  is  to 
be  levied  on  the  basis  of  a  percentage  of  the  company's 
annual  gross  receipts  for  each  mile  of  track  located  within 
the  city  or  town  as  follows : 

If  $4,000  or  less,  one  per  cent. 

If  more  than  $4,000  and  less  than  $7,000,  two  per  cent. 

If  more  than  $7,000  and  less  than  $14,000,  two  and  one- 
quarter  per  cent; 

If  more  than  $14,000  and  less  than  $21,000,  two  and  one- 
half  per  cent ; 

If  more  than  $31,000  and  less  than  $28,000,  two  and 
three-quarters  per  cent; 

If  $28,000  or  more,  three  per  cent. 

There  is  a  provision  of  the  law,  however,  permitting  the 
local  authorities  to  apply  to  the  railroad  commission  for  a 
revision  of  the  amount  of  this  tax.  In  case  any  such  applica- 
tion is  made,  a  public  hearing  is  held  at  which  the  local 
authorities  and  the  company  may  submit  evidence  to  deter- 
mine the  average  annual  cost  to  the  city  or  town  of  the  work 
done  by  it  during  the  three  years  preceding,  which,  prior  to 
October  1,  1898,  had  been  required  of  the  companies.  If 
the  railroad  commission  finds  that  the  average  annual  cost 
to  the  municipality  of  such  street  work  is  greater  than  the 
average  annual  payment  of  the  company  under  the  commu- 
tation tax,  it  is  required  to  readjust  the  percentage  of  gross 
receipts  to  be  paid  by  the  company  so  that  such  payments 
will  cover  the  average  cost  of  street  repairs  as  shown  by  the 
evidence.  ,  All  sums  paid  under  the  commutation  tax  law 
must  be  applied  by  the  city  or  town,  "  toward  the  repair  and 
maintenance  of  the  public  ways  and  the  removal  of  snow 
therefrom."  ^ 

All  street  railway  companies  in  Massachusetts  are  subject 

'  General  Laws,  etc.,  already  cited,  p.  162,  « 4ots  ot  1907,  Chapter  318. 
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to  a  "  corporate  franchise  tax  "  levied  by  the  commonwedth.^ 
Each  company  is  required  to  report  annually  to  the  tax  com- 
missioner the  amount  of  its  capital  stock  and  the  par  value 
and  market  value  of  the  shares,  as  of  the  first  day  of  May. 
The  company  must  also  rep9rt  in  detail  its  "  works,  struc- 
tures, real  estate  and  machinery,"  subject  to  local  taxation, 
and  the  value  of  such  property.  It  must  also  report  the 
entire  length  of  its  line  reduced  to  a  basis  of  single  track, 
the  length  of  its  line  located  within  the  slate,  and  the  length 
of  track  operated  by  it  in  each  city  and  town  separately. 
The  state  commissioner  Is  required  to  ascertain  the  true 
market  value  of  the  company's  shares  and  ^tp  estimate  the 
fair  cash  value  of  the  company's  entire  outstanding  capital 
stock  in  order  to  arrive  at  the  value  of  its  corporate  fran- 
chise. From  this  valuation  is  subtracted  a  proportionate 
amount  for  that  part  of  the  company's  trackage,,  if  any,  lying 
outside  the  state.  There  is  also  subtracted  the  value  of  the 
real  estate  and  machinery  subject  to  local  taxation  within 
the  state.  Upon  the  sum  rerhaining  after  these  deductions, 
a  tax  is  levied  "at  a  rate  determined  by  an  apportionment 
of  the  whole  amount  of  money  to  be  raisedby  taxation  upon 
property  in  the  commonwealth  during  ,the  sarrie  year  as 
returned  by  the  assessors  of  the  several  cities  and  towns  .  .  . 
upon  the  aggregate  valuation  of  all  cities  and  towns  for  the 
preceding  year."  The  tax  so  levied  is  distributed  to  the 
various  cities  and  towns  in  accordance  with  the  distribution 
of  the  track  mileage  of  the  street  railways.  Provision  is 
also  made  for  an  additional  corporate  franchise  tax  under 
certain  circumstances.^  This  additional  tax  is  equal  to  the 
sum  which  any  company  pays  in  dividends  in  excess  of  eight 
per  cent  on  its  capital  stock,  but  the  tax  is  not  imposed 
unless  from  the  date  when  the  company  commenced  to 
operate  its  railway  it  has  paid  "dividends  equivalent  in  the 
aggregate  to  at  least  six  per  cent  per  annum  upon  its  capital 
stock  from  year  to  year." 

•  General  Laws,  ete„  already  cited,  p.  159. 
'Ibid.,  p.  161. 


CHAPTEK  XXVIII. 
EXCLUSIVE  STREET  RAILWAY  FRANCHISES, 


377.  Significance  of  esclusive  grants. 

378.  Grant  exclusive  for  thirty  years; 

all  streets  covered ;  division  of  net 
earnings ;  detailed  rules  and  reg* 
ulations.— The  earliest  street  rail- 
way franchise  in  Des  -Moines. 

379.  Competing  franchise  granted  ;  right 

to  use  streets  not  entirely  exclu- 
sive ;  extensions  required. — Des 
Moines  Broad  Gauge  Street  Rail- 
way Company's  ordinances. 

380.  City  attempts  to  repeal  exclusive 

franchise  ;  street  railway  abuses 
alleged.— Des  Moines. 

881.  Street  railway  consolidation,  ad- 
ditional grants,  litigation,  and 
attempts  to  bring  about  a  fran- 
chise settlement. — Des  Moines. 

383.  Franchise  conditions  prescribed  by 
the  general  laws  of  Iowa  now  in 
force. 

383.  Locations  in  particular  streets  may 
be   revoked ;  exclusive  franchise 


granted  by  state;  transfers  strictly 
defined ;  state  tax  on  surplus 
dividends.— Providence. 

384.  Exclusive  franchise  for  fifty  years  ; 

extensions  required  from  time  to 
time  by  the  city. — Minneapolis. 

385.  Franchise  for  all  streets ;  original 

right  of  purchase  surrendered ; 
conflict  over  extensions  —St.  Paul. 

386.  A  general  street  railway,  light,  heat 

and  power  franchise  practically 
exclusive  for  three  years  ;  tax  on 
net  earnings  ;  regulation  of  rates 
by  city.— Topeka. 

387.  All   streets   covered  ;    twenty-four 

tickets  for  one  dollar  ;  shade  trees 
to  be  protected  ;  bell  to  be  rung 
at  street  crossings ;  city  to  bear 
expense  of  removing  tracks. — 
Wichita. 
888.  An  exclusive  franchise  repealed  by 
implication.— Wilmington,  Del. 


377.  Significance  of  ezcluslTe  grants. — A  street  railway 
franchise  may  be  exclusive  in  the  sense  that  the  company 
to  which  it  is  granted  has  a  guaranteed  monopoly  of  the 
entire  street  railway  business  within  the  limits  of  the  city 
where  it  is  operating.  In  many  of  the  commonwealths, 
complete ,  exclusiveness  of  this  type  is  unconstitutional.  A 
company  may,  on  the  other  hand,  simply  have  exclusive 
rights  in  the  streets  occupied  by  its  tracks,  so  that  no  other 
company  can  acquire  the  right  to  lay  additional  tracks  in  the 
same  streets,  or  to  use  the  tracks  already  laid,  without  the 
first  company's  consent.  Everywhere  in  the  state  of  New 
York  this  type  of  exclusiveness  prevails.  A  company 
already  having  tracks  in  the  street  is  in  a  position  to  veto 
absolutely  a  project  involving  the  construction  of  additional 
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tracks  in  the  same  street.  No  matter  what  the  local  author- 
ities and  the  property  owners  may  desire,  the  company 
already  in  the  street  can  maintain  its  position  for  any  reason 
that  is  satisfactory  to  it,  or  for  no  reason  at  all,  except  that 
joint  use  of  tracks  may  be  authorized  for  a  distance  of  not 
more  than  1000  feet.  Still  another  degree  of  exelusiveness  is 
found  in  franchises  which  give  the  company  the  exclusive 
use  of  the  tracks  and  fixtures  constructed  by  it.  This  type 
of  exelusiveness  is  perhaps  more  the  rule  than  the  exception, 
although  in  many  cities,  and  indeed  by  general  law  in  some 
of  the  states,  the  right  to  use  existing  tracks  at  strategic 
points  or  for  certain  limited  distances  may  be  given  by  the 
public  authorities  to  a  new  company.  In  this  chapter  we 
shall  deal  primarily  with  franchises  that  are  exclusive  in  the 
first  sense,  tliat  is  to  say,  franchises  under  which  the  com- 
panies enjoy  a  complete  and  unqualified  monopoly  in  street 
railway  transportation  in  a  given  city  by  virtue  of  specific 
grants.  Such  franchises  are  rather  exceptional,  and  some 
of  them  are  conditioned  upon  the  company's  acceptance  of 
the  natural  obligations  of  monopoly  to  extend  the  service 
to  meet  reasonable  public  demands..  The  street  railway 
grants  of  Des  Moines,  Providence,  Minneapolis,  St.  Paul, 
Topeka,  Wichita  and  Wilmington,  Del.,  will  be  discussed 
as  typical  grants  of  this  kind. 

378.  Grant  exclusive  for  thirty  years ;  all  streets  covered ; 
division  of  net  earnings  ;  •  detailed  rules  and  regulations— 
The  earliest  street  railway  franchise  in  Des  Moines. — The 
early  street  railway  franchises  of  Des  Moines  were  granted 
prior  to  the  enactment  of  the  somewhat  stringent  provisions 
of  the  present  laws  of  Iowa  relating  to  public  utility  grants. 
On  December  10,  1866,  the  first  street  railway  ordinance 
was  granted  by  the  city  to  the  Des  Moines  Street  Eailway 
Company,  by  which  the  company  was  authorized  to  lay  single 
or  double  tracks  for  passenger  railway  lines  "  in,  upon,  and 
along  all  the  streets,  and  such  alleys  only  fronting  on  which 
said  company  has  depots,  stables,  or  car-houses,  and  over 
the  bridges  and  such  streets  in  the  City  of  Des  Moines,  with 
their  present  and  future  extensions  and  connections."  Cars 
were  to  be  operated  by  animal  power  only  and  the  tracks 
were  not  to  be  connected  with  any  other  railway  on  which 
other  power  was  used.     The  railways  were  to  be  used  ex- 
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clusively  for  the  purpose  of  transporting  passengers  and 
their  ordinary  baggage,  with  the  exception  that  the  company 
was  authorized  to  use  the  tracks  for  the  transportation  of 
its  construction  materials  and  for  such  other  purposes  as 
might  be  necessary  from  time  to  time  in  carrying  out  any 
contract  between  the  company  and  the  city.  The  company 
was  required  to  pave  or  otherwise  improve  the  space  between 
the  rails  and  the  tracks  whenever  the  streets  occupied  by  it 
were  improved  by  the  city.  There  was  to  be  no  liability 
upon  the  city  for  damages  suffered  by  the  company  on 
account  of  the  breakage  of  any  gas  or  water  pipes  or  on 
account  of  delays  made  necessary  by  the  construction  or 
repair  of  sewers,  or  by  the  improvement  or  repair  of  any 
street,  or  by  the  construction  or  repair  of  sewers,  water 
pipes  and  gas  pipes  "  unless  there  be  unreasonable  delay  in 
making  such  repairs."  In  all  cases  single  track  construction 
was  to  be  in  the  center  of  the  street,  and  where  double  tracks 
were  laid,  they  were  not  to  be  located  within  twelve  feet  of 
the  sidewalks  "  upon  any  street  in  any  case  where  it  is  prac- 
ticable to  be  avoided."  The  rate  of  fare  on  any  one  line  or 
route  of  the  railway  was  limited  to  ten  cents  per  passenger 
for  the  first  five  years  after  the  completion  of  the  first  mile 
of  track,  and  to  six  cents  per  passenger  after  the  expiration 
of  that  period.  The  company  was  required  to  equip  at  least 
one  mile  of  track  and  have  it  in  operation  by  January  1, 
1869 ;  one  additional  mile  within  two  years  thereafter,  and  a 
third  mile  within  two  years  after  that,  unless  the  city 
council  granted  the  company  a  further  extension  of  time. 
Failure  to  construct  the  amount  of  track  specified  within  the 
time  limit  set  would  result  in  the  forfeiture  of  the  franchise. 
Allowance  was  to  be  made,  however,  for  time  lost  by  reason 
of  the  orders  of  any  court,  if  immediate  notice  of  such  orders 
was  given  to  the  mayor  and  the  city  solicitor.  In  case  of 
receiving  such  notice,  the  mayor  was  to  appoint  the  city 
solicitor  "to  resist  such  injunction  or  order,  and  to  obtain 
a  dissolution  of  the  same,  or  to  assist  the  attorney  of  said 
company,"  but  the  company  was  to  pay  the  city  solicitor  a 
reasonable  fee  for  services  rendered  in  any  such  case. 

It  was  stipulated  that  the  right  granted  to  the  company  to 
operate  the  railway  "  shall  be  exclusive  for  the  term  of  thirty 
(3Q)  years  from  the  time  the  first  mile  of  said  track  is  laid 
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and  ears  running  thereon,  and  the  said  city  of  Des  Moines 
shall  not,  until  after  the  expiration  of  said  term,  grant  to 
or  confer  upon  any  person  or  corporation  any  privileges 
which  will  impair  or  destroy  the  rights  and  privileges  herein 
granted  to  said  company."  It  was  stipulated  that  after  the 
year  1875,  whenever  there  were  any  fair  grounds  or  other 
places  of  public  resort  in  or  near  the  suburbs  "  to  or  near 
which  the  said  railway  company  shall  have  no  track  laid  con- 
necting the  same  by  a  direct  route  with  some  central  part  of 
the  city  "  or  with  some  other  route  running  to  the  heart  of 
the  city,  the  city  council  by  a  two-thirds  vote  could  require 
the  company  to  construct  such  direct  or  connecting  route. 
In  ease  the  company  should  fail  or  neglect  to  build  it  within 
one  year  from  the  date  of  notice,  then  the  city  council  might 
grant  a  franchise  for  the  route  to  any  other  company  who 
might  be  prepared  to  build  and  equip  it  within  the  same  time 
and  to  operate  it  upon  the  same  terms  as  the  company  to 
which  this  franchise  was  given. 

On  or  before  February  1,  of  each  year,  the  company  was 
required  to  make  a  statement  to  the  city  treasurer  of  its  net 
receipts  for  the  preceding  calendar  year,  and  thereupon 
there  was  to  be  levied  a  tax  of  three  per  cent  on  such  receipts. 
This  tax  was  to  be  in  lieu  of  all  other  taxes  and  assessments 
for  all  city  purposes. 

Some  of  the  rules  and  regulations  laid  down  in  this  old 
franchise  seem  quaint  when  read  in  the  light  of  later  ex- 
perience. The  speed  of  cars  was  limited  to  six  miles  an 
hour.  The  horses  or  mules  were  not  to  be  driven  faster  than 
a  walk  while  the  cars  were  turning  corners  from  one  street 
to  another.  Cars  driven  in  the  same  direction  were  not  to 
approach  nearer  than  200  feet,  except  in  cases  of  necessity 
or  accident  or  when  cars  were  near  their  stations.  Cars  were 
not  to  be  left  standing  in  the  street  at  any  time  except  with 
their  teams  attached  and  while  waiting  for  passengers,  or  for 
other  proper  purposes.  It  was  stipulated  that  no  car  should 
be  allowed  to  "stop  on  a  cross  walk  or  on  any  intersecting 
street,  except  to  avoid  collision.  The  conductors  and  drivers 
employed  by  the  company  were  to  use  reasonable  care  to 
prevent  injury  to  persons,  or  to  other  vehicles.  Conductors 
were  required  to  announce  to  passengers  in  a  distinct  tone 
the  names  of  all  cross  streets  as  the  cars  approached  them. 
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and  also  to  announce  the  lines  of  any  other  railway  company 
crossed  by  the  cars.  After  sunset  the  cars  were  to  be  pro- 
vided with  signal  lights  and  no  car  could  remain  standing 
at  any  station  more  than  ten  minutes,  except  at  stations  for 
watering  horses  and  at  each  end  of  the  lines,  and  at  the 
stations  nearest  the  passenger  depots  of  other  companies. 
The  company  was  required  to  file  a  written  acceptance  of 
this  ordinance  within  thirty  days  after  its  publication. 

By  two  different  amendments  of  this  ordinance  the  com- 
pany's time  for  construction  was  extended  and  in  1885  the 
company  received  a  similar  ordinance  from  the  town  of 
North  Des  Moines,  which  later  became  a  part  of  the  city. 

379.  Competingr  franchise  granted;  right  to  nse  streets 
not  entirely  exclusive;  extensions  required— The  Des  Moines 
Broad  Gauge  Street  Bailway  Company's  ordinances. — On 
Jime  29,  1886,  in  apparent  violation  of  the  thirty-year  ex- 
clusive feature  of  the  grant  made  twenty  years  before  to  the 
Des  Moines  Street  Eailway  Company,  the  city  of  Des  Moines 
gave  a  franchise  to  the  Des  Moines  Broad  Gauge  Street  Eail- 
way Company.  This  later  grant  was  for  a  period  of  twenty- 
five  years  and  covered  certain  streets  and  alleys  specified  in 
the  ordinance  "and  such  other  streets  and  alleys  of  said 
city  as  said  company  may  hereafter  select  with  the  consent 
and  approval  of  said  city."  It  would  appear  that  this  clause 
was  intended  to  give  the  company  the  right  to  extend  its 
system  indefinitely,  but  with  the  reserved  right  on  the  part 
of  the  city  to  prevent  the  use  of  particular  streets  where 
street  railways  were  not  desired.  This  franchise  specified 
that  the  cars  should  be  "  of  the  best  style  and  class  used  in 
other  first-class  cities  of  this  country."  Like  the  preceding 
grant,  this  one  was  limited  to  the  purpose  of  transporting 
passengers  and  their  ordinary  baggage,  with  the  addition 
of  the  company's  construction  and  repair  materials.  It  was 
specified  that  a  tram  rail  five  inches  wide  from  outside  to 
outside  should  be  used,  the  width  of  the  tram  being  three 
inches  horizontally  and  the  height  above  the  wagon  edge  to 
be  not  more  than  seven-eighths  of  an  inch.  This  company 
also  was  required  to  pave  between  its  rails,  but  whenever 
tracks  were  laid  upon  a  street  already  paved  the  company 
was  to  pay  the  abutting  property  owners  before  the  ears 
were  operated  for  the  paving  within  the  rails.     Cars  could 
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not  be  operated  until  such  payment  had  been  made.  Where 
there  were  to  be  double  tracks,  no  greater  space  between 
them  was  to  be  permitted  than  was  reasonably,  necessary 
"  for  to  pass."  Tracks  were  not  to  be  laid  within  twelve  feet 
of  the  curb-line,  without  special  permission  from  the  city 
council,  on  any  street  where  this  course  could  be  practically 
avoided.  In  cases  where  the  company  desired  to  construct  a 
line  of  railway  in  a  street  where  tracks  had  already  been 
laid  by  another  company  and  where  such  tracks  were  then  in 
use,  the  new  company  was  authorized  to  place  its  tracks  as 
near  the  center  of  the  street  as  practicable  without  inter- 
fering with  the  practical  operation  of  the  railway  already 
in  the  street.  The  rate  of  fare  was  fixed  at  five  cents  for  any 
one  of  the  company's  routes  from  the  extreme  north  end 
to  the  extreme  south  end  of  its  track  and  from  the  extreme 
east  end  to  the  extreme  west  end.  It  was  provided  that  the 
company's  cars  should  be  entitled  to  have  the  right  of  way 
on  its  tracks  and  any  person  offending  against  this  provision 
of  the  ordinance  was  to  be  subject  to  a  fine  of  not  less  than 
five  or  more  than  fifty  dollars,  upon  conviction  before  the 
police  judge  of  the  city.  It  was  expressly  provided  that  the 
conductors  should  use  proper  diligence  to  prevent  ladies,  and 
children  under  twelve  years  of  age,  from  entering  or  leaving 
the  cars  while  in  motion.  Cars  were  to  start  from  both  ends 
of  each  of  the  company's  lines  as  early  as  six  o'clock  in  the 
morning  and  were  to  run  continuously  until  midnight. 
Between  six  and  nine  o'clock  in  the  morning  and  from  nine 
o'clock  in  the  evening  till  midnight,  the  cars  were  to  be  run 
at  intervals  of  not  more  than  ten  minutes,  and  between  nine 
in  the  morning  and  nine  at  night  a  headway  of  not  more 
than  five  minutes  was  to  be  maintained. 

In  case  the  council  should  desire  to  grant  any  other  com- 
pany the  right  to  lay  tracks  in  a  street  in  which  this  com- 
pany should  already  have  placed  a  line  in  operation,  the 
council  might  require  this  company  to  move  its  track,  if  it 
had  only  one,  to  one  side  of  the  street  so  that  the  new  track 
and  the  existing  one  could  be  arranged  as  a  double  track  on 
either  side  of  the  center  of  the  street.  In  ease  the  com- 
pany had  two  tracks  in  the  street,  it  might  be  required  to 
move  them  so  that  the  new  company's  tracks  could  be'  placed 
in  a  position  leaving  an  equal  space  between  them  and  the 
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sidewalks  on  either  side.  In  ease,  however,  the  new  company , 
desired  to  operate  a  line  for  a  distance  of  not  more  than  two 
blocks  on  any  street  occupied  by  this  company's  tracks,  the 
council  might  require  the  new  company  to  use  the  existing 
tracks  for  that  distance,  and  in  case  the  two  companies 
could  not  agree  as  to  compensation,  then  the  amount  of  such 
compensation  was  to  be  submitted  to  a  board  of  three  arbi- 
trators. It  was  stipulated  that  failure  to  use  any  track  and 
run  cars  on  it  on  any  street  or  portion  of  a  street  according 
to  the  regular  schedule  for  a  period  of  thirty  days,  unless 
such  use  were  unavoidably  prevented,  should  be  deemed  an 
abandonment  of  the  unused  track  and  the  city  council  might 
then  by  resolution  declare  such  street  or  portion  of  street 
abandoned  and  require  the  company  to  remove  the  tracks 
and  restore  the  street  surface.  The  company  was  to  have 
at  least  two  and  one-half  miles  of  track  completed  and 
in  operation  within  one  year,  and  five  miles  within  two 
years. 

After  the  expiration  of  ten  years  the  company  was  to  pay 
annually  into  the  city  treasury  five  per  cent  of  its  net  earn- 
ings, but  nothing  in  this  ordinance  was  to  be  construed  as 
exempting  the  company's  railway  from  taxation  on  the  same 
basis  as  other  taxable  property.  The  company  was  required 
to  furnish  a  bond  in  the  sum  of  $10,000  to  guarantee  its 
compliance  with  the  terms  of  the  ordinance,  and  unless  it 
filed  its  acceptance,  within  thirty  days  after  the  ordinance 
was  published,  subject  to  all  the  conditions,  regulations  and 
limitations  set  forth,  the  grant  was  not  to  become  operative. 

This  company  also  secured  a  franchise  from  the  town  of 
North  Des  Moines  on  much  the  same  terms  and  conditions. 
The  town  franchise,  however,  which  was  granted  July  6, 
1886,  stipulated  that  the  rate  of  fare  should  not  exceed  five 
cents  on  any  one  route  from  the  extreme  north  end  to  the  ex- 
treme south  end  or  from  the  extreme  east  end  to  the  extreme 
west  end  in  or  out  of  North  Des  Moines  and  the  city  of  Des 
Moines.  The  speed  of  cars  in  the  town  was  limited  for  the 
first  two  years  to  a  maximum  of  ten  miles  an  hour,  and 
a  minimum  of  four  miles  an  hour  including  stops.  This 
ordinance  also  stipulated  that  snow  or  "other  matter  removed 
from  the  tracks  should  be  taken  off  from  the  street  or  so  dis- 
posed of  as  not  to  interfere  with  travel.    Cars  were  to  be  run 
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each  way  on  a  schedule  of  not  more  than  fifteen  minutes 
between  six  o'clock  in  the  morning  and  eleven  o'clock  at 
night  during  the  first  ten  years  of  the  franchise  period. 
Thereafter,  this  rule  was  to  be  subject  to  amendment  by  the 
council.  There  was  also  a  provision  that  in  winter,  when  the 
weather  demanded  it,  the  cars  should  be  warmed. 

The  Des  Moines  Broad  Gauge  Street  Eailway  Company 
secured  a  new  ordinance  December  20,  1887,  authorizing  it 
to  operate  its  cars  by  electricity  or  other  practical  "  motor  " 
power.  It  was  expressly  stipulated  in  this  ordinance,  how- 
ever, that  "nothing  in  this  grant  contained  shall  be  con- 
strued as  an  interference  on  the  part  of  the  Council  with  the 
exclusive  right  of  the  Des  Moines  Street  Railway  Company  to 
construct  and  operate  by  animal  power  street  railways  upon 
the  streets  of  Des  Moines,  under  such  reasonable  police  and 
equitable  control  as  may  be  prescribed  by  the  Council  and  in 
accordance  with  the  decree  of  the  Supreme  Court  of  Iowa, 
entered  December  20,  1887,  in  the  case  of  said  company 
against  the  city  of  Des  Moines,  the  City  Council  having  by 
resolution  adopted  December  19,  1887,  determined  that  the 
lines  of  the  Des  Moines  Street  Railway  Company,  now  con- 
structed or  that  may  be  constructed  or  extended  hereafter 
and  operated  by  animal  power  do  not  furnish  and  will  not 
furnish  upon  the  streets  designated  in  this  ordinance,  or  to 
the  public,  such  street  car  service  as  is  ■  reasonably  required 
by  said  city  on  said  streets." 

By  another  ordinance  passed  July  27,  1888,  the  city 
council  granted  certain  extensions  to  the  Des  Moines  Broad 
Gauge  Street  Railway  Company  to  be  operated  by  electricity 
or  some  motive  power  other  than  animals  or  steam.  By  this 
ordinance  the  company  was  given  an  exclusive  right  upon 
the  streets  occupied  by  it  and  upon  the  first  streets  parallel- 
ing any  of  such  streets  on  either  side,  with  the  exception  of 
Grand  avenue,  west  of  Fifth  street  in  East  Des  Moines, 
and  with  the  further  exception  of  the  streets  running  east 
and  west  between  East  Fifth  street  and  West  Fifth  street 
not  actually  in  use  by  the  company.  These  exclusive  priv- 
ileges were  to  continue  for  a  period  of  ten  years,  but  they 
were  not  to  hold  good  as  against  any  company  authorized  to 
operate  cars  by  animal  power  or  steam  power,  and  the  coun- 
cil reserved  the  right  to  authorize  any  other  company  to  use 
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this  company's  tracks  at  not  more  than  two  points  in  the  city 
and  for  a  distance  of  not  more  than  two  blocks  at  each  point. 
It  was  further  stipulated  by  this  ordinance  that  after  the  ex- 
piration of  two  years  from  its  acceptance,  the  city  should  have 
authority  to  require  the  company  to  make  reasonable  exten- 
sions or  construct  and  operate  additional  lines  upon  routes 
designated  by  the  city  council.  In  case  any  such  requirements 
were  made,  the  company  was  to  notify  the  city  within  sixty 
days  as  to  whether  or  not  it  would  construct  the  proposed  ex- 
tensions or  additional  lines,  and  in  case  it  refused  to  do  so 
it  would  thereupon  forfeit  its  exclusive  right  through  the 
streets  or  parts  of  streets  covered  by  the  requirement,  and 
the  council  could  authorize  some  other  company  to  build  a 
railway  on  this  route.  It  was  stipulated,  however,  that  this 
company  should  not  be  compelled  to  construct,  equip  or  put 
in  operation  under  these  provisions  more  than  one  mile  of 
street  railroad  in  one  year. 

380.  City  attempts  to  repeal  exclusive  franchise ;  street 
railway  abuses  alleged— Des  Moines. — On  September  14, 
188G,  the  council  of  the  city  of  Des  Moines  attempted  to  re- 
peal the  original  exclusive  franchise  granted  to  the  Des 
Moines  Street  Railway  Company  twenty  years  earlier.  At 
the  same  time  an  amended  ordinance  was  passed  giving  the 
company  authority  to  maintain  its  lines  upon  the  streets 
then  occupied  by  its  tracks  in  actual  use  and  upon  such 
alleys  only  on  which  the  company  had  depots,  stables  or  car- 
houses,  "  and  upon  no  other  streets  or  alleys,  unless  upon  ap- 
plication to  the  City  Council  the  right  to  so  use  and  occupy 
other  streets  and  alleys  shall  be  hereafter  granted."  The 
maximum  rate  of  speed  was  raised  to  eight  miles  an  hour, 
and  it  was  stipulated  that  all  cars  should  maintain  an  average 
speed  of  six  miles  per  hour  including  stops  between  the  ter- 
mini of  any  line.  The  original  ordinance  had  contained  no 
schedule.  By  the  new  ordinance,  however,  the  cars  were  re- 
quired to  start  from  both  ends  of  any  line  as  early  as  six 
o'clock  in  the  morning  and  run  continuously  till  midnight, 
and  maintain  a  headway  of  not  more  than  fifteen  minutes  be- 
tween six  and  nine  o'clock  in  the  morning  and  between  nine 
and  twelve  o'clock  at  night,  and  not  more  than  eight  minutes 
from  nine  o'clock  in  the  morning  to  nine  o'clock  at  night. 
Each  car  was  to  be  provided  with  a  driver  and  a  eonductor 
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unless  the  company  placed  in  the  ear  a  box  or  receptacle  in 
which  passengers  could  deposit  their  fares. 

By  an  ordinance  passed  June  1,  1888,  the  Des  Moines  city 
council  assuined  a  second  time  to  repeal  the  original  franchise 
grant,  of  September  10,  1866,  and  its  amendments,  and  to 
substitute  therefor  a  grant  to  the  Des  Moines  Street  Eail- 
road  Company  as  successor  to  the  Des  Moines  Street  Kailway 
Company.  Under  the  new  ordinance  the  company  was 
authorized  to  maintain  and  operate  the  street  railway  lines 
then  in  actual  use  by  it  except  as  otherwise  provided  in  the 
grant.  It  was  ordained  that  the  city  engineer  should  within 
five  days  after  the  passage  of  the  ordinance  make  a  survey 
of  the  tracks  then  owned  and  operated  by  the  company,  and 
thereupon  file  in  the  city  clerk's  office  a  duly  certified  map 
showing  the  streets  and  portions  of  streets  actually  in  use  by 
the  company  in  the  operation  of  its  street  railroad.  The  cars 
on  the  company's  tracks  were  to  be  operated  by  animal  power 
only  and  were  not  to  connect  with  any  railway  on  which  other 
power  was  in  use.  But  the  city  council  reserved  the  right  to 
require  the  company  to  adopt  such  improved  and  practicable 
motor  power  as  public  necessity  or  convenience  might  re- 
quire, and  also  reserved  the  right  to  amend  the  ordinance  with 
respect  to  the  time  and  manner  of  the  company's  running  its 
cars.  The  council  also  reserved  the  right  to  require  the 
company  thereafter  to  discontinue  the  use  of  any  street  or 
portion  of  a  street  not  reasonably  necessary  in  connection 
with  the  system  of  street  car  service  being  operated  at  the 
time  this  ordinance  was  passed,  and  to  remove  its  track  from 
such  street.  It  was  provided  that  if  the  company  should  de- 
sire to  extend  its  existing  lines  of  railway,  or  should  desire  to 
lay  down  additional  and  parallel  tracks  upon  streets  already 
occupied,  it  should  file  in  the  city  clerk's  office  a  written  ap- 
plication for  the  privilege,  specifying  the  streets  or  portions 
of  streets  which  it  desired  to  use.  Thereupon  the  city  council 
would  investigate  the  matter  and  if  it  was  deemed  for  the 
public  good  to  do  so,  would  grant  the  right  to  use  such  streets 
under  the  provisions  of  this  ordinance.  It  was  stipulated, 
however,  that  in  the  case  of  any  extension,  or  in  any  case  ex- 
cept that  of  a  parallel  track,  the  gauge  of  new  tracks  should 
be  four  feet  eight  and  one-half  inches.  The  general  terms 
and  conditions  of  this  ordinance  were  substantially  the  same 
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as  those  of  the  original  ordinance  of  1866,  as  amended  in 
1886,  except  as  already  set  forth. 

The  city  seems  to  have  had  "  all  kinds  of  trouble  "  with  its 
street  railway  franchises.  In  a  resolution  which  appears  to 
have  been  adopted  by  the  city  council  on  December  10,  1888, 
the  city's  grievances  are  set  forth  in  detail.  This  resolution 
recites  that  the  Des  Moines  Street  Eailroad  Company  had 
refused  to  recognize  or  accept  the  ordinance  of  September  14, 
1886,  repealing  the  original  franchises  of  the  Des  Moines 
Street  Eailway  Company  and  making  a  substitute  grant.  It 
also  recites  that  the  council,  without  admitting  the  invalidity 
of  the  ordinance  of  1886,  has  examined  the  construction  of 
the  company's  line  of  railway  and  the  long  continued  eon- 
duct  of  the  original  company  and  its  successor  in  the  light  of 
the  requirements  of  the  original  ordinance  with  its  amend- 
ments and  has  found  that  the  companies  "  have  failed,  neg- 
lected and  refused  "  to  comply  with  the  reasonable  require- 
ments of  the  original  ordinance  in  many  respects,  some  of 
which  are  set  forth  as  follows: 

"  A.  They  have  not  constructed  their  railway  upon  the  bridges 
used  by  them  as  required  by  section  nine  (9)  of  said  ordinance. 

"B.  They  Iiave  maintained  and  now  maintain  their  tracks  upon  tlie 
paved  streets  above  the  surface  of  the  same  so  as  to  greatly  impede 
and  obstruct  public  travel. 

"0.  They  have  maintained  and  now  maintain  their  tracks  upon 
streets  not  paved  above  the  established  grade  so  as  to  greatly  impede 
and  obstruct  public  travel. 

"D.  They  have  failed,  neglected  and  refused  to  provide  and  use  cars 
and  carriages  of  the  best  style  and  class  used  on  such  railways  in 
other  cities. 

"  E.  They  have  failed,  neglected  and  refused  to  run  their  cars  at  the 
speed  or  times  reasonably  required  for  the  public  convenience  and 
good. 

"  F.  They  have  laid  down  tracks  upon  public  streets  without  the 
consent  of  the  City  Council  and  without  an  intention  in  good  faith  to 
use  the  same  but  for  the  mere  purpose  of  securing  possession  of  such 
streets. 

"  G.  They  have  laid  down  their  tracks  upon  many  streets  and  used 
the  same  when  such  occupation  and  use  were  wholly  unnecessary  for 
the  reasonable  operation  of  the  railway  or  the  accommodation  of  the 
public  whereby  public  travel  has  been  greatly  impeded  and  obstructed. 

"H.  They  have^  against  the  express  ordinance  of  the  City  and  the 
direction  of  its  officers,  defaced  and  injured  bridges  and  excavated  and 
torn  up  streets  and  pavements  in  the  unauthorized  construction  of  rail- 
way tracks,  to  the  great  damage  and  inconvenience  of  the  public. 

"  I.  They  have  failed,  neglected  and  refused  to  lay  their  tracks  as 
provided  in  section  six  (6),  of  said  ordinaijce  of  1866. 
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"J.  They  have  failed  to  make  annual  statements  of  net  receipts  and 
to  pay  taxes  thereon  as  ]5rovided  by  said  ordinance. " 

The  resolution  then  recites  that  on  account  of  the  viola- 
tions of  the  ordinance  on  the  part  of  itself  and  its  predeces- 
sors, the  Des  Moines  Street  Railroad  Company  has  for- 
feited all  its  rights,  privileges  and  franchises  granted  by  the 
original  ordinance  and  its  amendments.  Hovrevet,  the  for- 
feiture resolution  was  to  go  into  effect  only  upon  the  passage 
of  an  ordinance  having  for  its  object  the  grant  to  the  company 
of  the  right  "  to  u^  such  streets  as  are  reasonably  necessary 
for  the  operation  of  its  present  system  of  service  under  such 
reasonable  regulations  as  may  be  prescribed."  Thereupon  an 
ordinance  similar  in  terms  to  that  of  September  14,  1886> 
was  enacted. 

381.  Street  railway  consolidation,  additional  grants,  liti> 
gation,  and  attempts  to  bring  about  a  franchise  settlement— 
Des  Moines. — Resolutions  were  adopted  by  the  city  council  of 
Des  Moines,  September  5,  1889,  authorizing  the  consolidation 
of  the  franchises  already  described  and  certain  others  and 
the  roads  constructed  under  them.  Shortly  after  that  date, 
the  Des  Moines  Street  Railroad  Company  acquiredsall  of  the 
lines  and  commenced  to  operate  them  as  a  single  system. 

"The  legal  effect  of  this  consolidation,"  said  Corporation  Counsel 
Baily  in  his  report  to  the  board  of  commissioners  in  1909,  "  was  to  merge 
all  the  franchises  granted  by  the  City  into  one  franchise,  whose  t'enns 
must  be  gathered  from  all  the  constituent  franchises;  substantially  as 
if  all  the  franchises  had  been  surrendered  and  a  new  one  granted  em- 
bodying the  terms  of  the  constituent  franchises." 

In  July,  1893,  the  property  passed  to  the  Des  Moines  City 
Railway  Company.  Subsequently,  on  February  24,  1895, 
an  ordinance  was  passed  authorizing  this  company  for  a 
period  of  eight  years  to  use  its  tracks  and  cars  for  the  pur- 
pose of  carrying  United  States  mail  and  express  matter, 
the  latter  to  be  received  and  distributed  only  at  stations  on 
the  company's  roads,  not  nearer  together  than  a  quarter  of  a 
mile.  Over  certain  of  its  lines  the  company  was  also  author- 
ized to  carry  freight,  and  during  the  period  of  eight  years 
from  the  acceptance  of  this  ordinance,  the  company  was  to 
pay  to  the  city  five  per  cent  of  its  gross  receipts  arising  from 
the  carrying  of  mail,  express  matter  and  freight.  The  exer- 
cise of  the  company's  new  privileges  was  to  be  subject  to 
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certain  specific  regulations.  No  freight  train  having  more 
than  one  car  drawn  by  a  motor  was  to  be  run  on  West  Second 
street  except  between  six  o'clock  in  the  evening  and  six 
o'clock  in  the  morning.  Freight  cars  were  not  to  stop  at 
any  time  between  street  crossings  and  were  not  to  stand  on 
the  public  streets  for  any  purpose.  The  carrying  of  mail  or 
express  matter  was  not  to  hinder  or  delay  the  passenger  cars, 
and  stations  for  the  delivery  of  mail,  express  and  freight  were 
to  be  situated  so  that  the  stopping  of  the  cars  for  the  purpose 
of  loading  or  unloading  would  not  obstruct  the  streets  or  de- 
lay traffic.  The  charge  for  carrying  freight  within  the  city 
limits  was  not  to  exceed  $3  per  car  for  any  single  haul. 

The  franchises  described,  in  this  and  the  three  preceding 
sections,  together  with  certain  additional  but  less  important 
grants,  some  of  them  made  by  town  authorities  for  terri- 
tory later  annexed  to  the  city  of  Des  Moines,  constitute  the 
present  rights  of  the  Des  Moines  City  Railway  Company  in 
the  streets  of  the  city.  The  situation  is  confused  and  liti- 
gious, but  apparently  ripe  for  a  settlement  that  will  result 
in  the  definite  consolidation  of  the  requirements  of  the  com- 
pany's franchises  and  the  limitation  of  their  duration,"  so 
that  all  will  expire  at  one  fixed  time  and  will  reserve  to  the 
city  the  right  to  take  over  the  properties  at  the  expiration  of 
the  new  grant. 

On  May  24,  1909,  the  city  council,  or  "  commission,"  of 
Des  Moines  adopted  a  resolution  reciting  that  there  were 
controversies  between  the  city  and  the  Des  Moines  City  Rail- 
way Company  as  to  the  company's  franchises,  and  directing 
the  corporation  counsel  to  prepare  and  submit  as  a  basis  for 
negotiations  for  a  settlement  of  these  controversies  an  ordi- 
nance defining  the  rights  and  franchises  of  the  company  and 
the  terms  and  conditions  upon  which  the  company  should  be 
permitted  to  construct,  maintain  and  operate  its  system  of 
street  railways  in  the  city,  and  the  terms  and  conditions  upon 
which  interurban  railway  cars  might  be  permitted  to  run 
over  the  company's  tracks.  Pursuant  to  the  instructions  con- 
tained in  this  resolution,  the  corporation  counsel  on  July  3, 
1909,  submitted  a  report  containing  a  brief  outline  of  the 
company's  history  and  franchises,  a  summary  statement  of 
the  pending  litigation,  an  exposition  of  the  provisions  of  the 
state  law  affecting  the  powers  of  the  city  in  relation  to  street 
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railways,  a  series  of  statistical  tables  relating  to  the  property 
and  finances  of  the  company,  and  finally  the  form  of  a  settle- 
ment ordinance  modelled  after  the  new  Chicago  street  rail- 
way ordinances.^  This  franchise  settlement  has  not  been 
adopted.  The  city's  rights  are  in  such  a  tangle  that  it  does 
not  know  just  what  to  do  about  the  matter. 

The  most  striking  lessons  to  be  learned  from  the  early 
street  railway  franchise  grants  of  Des  Moines  are  two, 
namely : 

(1)  Never  grant  a  street  railway  franchise  except  for 
specific  streets,  and 

(3)  Never  grant  a  franchise  that  is  not  clearly  limited  as 
to  time,  or  else  subject  to  revocation  at  the  will  of  the  fran- 
chise granting  authority. 

382.  Franchise  conditions  prescribed  by  the  general  laws 
of  Iowa  now  in  force. — Under  the  general  laws  of  Iowa, 
local  franchise  grants  are  now  limited  to  twenty-five  years 
and  in  all  cases  require  ratification  by  a  vote  of  the  peo- 
ple of  the  city.  Any  city  may  authorize  or  forbid  the  con- 
struction of  street  railways  within  its  limits  and  may  de- 
fine the  motive  power  by  which  street  cars  shall  be  operated, 
but  no  railway  track  may  be  laid  down  in  a  street  until  after 
the  injury  to  property  abutting  upon  the  street  has  been  as- 
certained and  compensation  made  to  the  owners  in  the 
manner  provided  with  reference  to  taking  private  property 
for  works  of  internal  improvement.  The  law  also  requires 
that  a  street  railway  company  shall  be  charged  with  the  ex- 
pense of  paving  between  the  rails  of  its  tracks  and  one  foot 
on  either  side,  unless  the  local  ordinance  under  which  the 
company  operates  requires  it  to  pave  other  portions  of  the 
street.  Cities  organized  under  the  so-called  "  Des  Moines 
Plan  "  law  have  authority  to  establish,  erect,  purchase,  lease 
maintain  or  operate,  within  or  without  their  corporate  limits, 
water  works,  gas  works  or  electric  light  and  power  plants,  but 
no  specific  authority  is  given  them  to  own  and  operate  street 

' .%«  "  Report  of  til 0  Corporation  Counsel  to  the  City  Council  of  the  City  of  Des 
Moines  and  proposed  Ordinance  to  the  Des  Moines  City  Railway  Company,"  pur- 
suant to  resolution  passed  by  the  city  council  May  24, 1009.  At  the  time  of  this 
writine,  April.  IfllO.  a  proposition  to  establish  municipal  ownership  of  street  rail- 
ways in  Des  ."(rolnes  lias  just  failed  by  a  close  vote  of  the  people  and  neprotiations 
for  n  settlement  with  the  company  are  still  pendine.  Several  dilTerent  proposed 
ordinances  to  provide  a  settleme'it  for  the  city's  difficulties  have  been  prepared, 
but  the  principle'!  upon  which  the  settlement  will  ultimately  be  made  are  still 
undetermined,  so  far  as  (he  author's  sources  of  information  snow. 
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railways  or  telephone  systems.  They  may,  however,  grant 
street  railway  franchises  for  a  term  of  not  more  than  twenty- 
five  years,  and  may  renew  or  extend  such  grants  for  a  period 
not  exceeding  twenty-five  years,  but  under  this  law  no  exclu- 
sive franchise  may  be  granted,  extended  or  renewed,  and  no 
franchise  may  be  granted  until  notice  of  the  application  for 
it  has  been  published  once  a  week  for  four  consecutive  weeks 
in  some  newspaper  of  the  city.  There  is  a  provision  in  the 
law  to  the  effect  that  interurban  railways  may  use  the  tracks 
of  street  railways  with  which  they  connect  upon  terms  to  be 
arranged  by  agreement,  or  if  the  parties  cannot  agree,  tlicn 
upon  terms  to  be  fixed  by  the  board  of  railroad  commissioners 
or  by  the  district  court  upon  appeal.  Companies  are  required 
to  pave  and  maintain  a  space  seven  feet  wide  along  each  of 
their   tracks  on  city  bridges. 

383.  Locations  in  particular  streets  may  be  revoked;  ex- 
clusive franchise  granted  by  state  ;  transfers  strictly  de- 
fined; state  tax  on  surplus  dividends— Providence. — Accord- 
ing to  the  federal  census  of  1900,  the  city  of  Providence 
had  a  population  of  175,597,  while  the  entire  state  of  Ehode 
Island  had  a  -population  of  only  428,556.  Indeed,  the 
metropolitan  district,  comprising  Providence  and  the 
towns  immediately  adjacent,  had  a  population  of  318,095, 
or  almost  three-fourths  of  the  entire  population  of  the  state.^ 
In  spite  of  its  large  population,  however,  Providence  has  com- 
paratively a  weak  voice  in  the  state  legislature,  for  the  general 
assembly  of  Rhode  Island  is  under  the  control  of  the  small 
towns  or  "rotten  boroughs."  It  is  perhaps  not  surprising 
under  these  conditions  to  find  that  the  street  railway  franchises 
of  the  Rhode  Island  metropolis  have  tempted  the  interference 
of  the  state  legislature,  so  that  what  the  city  desires  or  attempts 
to  do  in  relation  to  the  street  railways  is  comparatively  un- 
important. Nevertheless,  the  street  railway  companies,  which 
from  the  beginning  have  been  incorporated  by  special  acts 
of  the  legislature,  have  as  a  rule  been  compelled  to  secure  the 
consent  of  the  city  for  the  occupancy  of  the  streets.  In  1864 
local  franchises  were  granted  to  a  number  of  horse  railroad 
companies.  We  may  take  the  franchise  of  the  South  Main 
Street    Horse    Railroad    Company    granted    November    28, 

'  "  Report  upon  a  System  of  Public  Reservations  for  the  Metropolitan  District  of 
Providence  Plantations."  190G,  p.  69.  The  population  of  the  city  of  Providence  in 
1910  was  384,336  and  that  of  the  entire  state  of  Ehode  Island  was  542,674. 
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1864,  as  a  typical  phe.^  Under  this  ordinance  the  city  coun- 
cil permitted  the  act  of  the  general  assembly  incorporating 
the  company  to  take  efEect  within  the  city  limits,  and  gave 
permission  to  the  company  to  locate  railroad  tracks  to  be 
used  with  horse-power  and  passenger  cars  only.  Under  this 
ordinance  the  city  retained  rather  complete  control  of  the 
company's  construction  work,  as  shown  by  the  following  pro- 
vision : 

"  Saitl  company  shall  make  and  deposit  in  the  city  clerk's  office  an 
exact  pattern  of  the  rail  they  propose  to  use,  an  accurate  survey  or 
plan  of  their  road,  showing  its  proposed  location,  the  distance  of  the 
rails  from  the  curb-stones  on  each  side  of  the  street,  the  cross-walks  of 
the  streets  and  the  width  of  the  same,  the  entrances  from  the  gutters 
to  the  sewers,  together  with  a  profile  showing  the  grades  of  the  streets ; 
and  also  a  written  description  of  the  manner  in  which  they  propose  to 
construct  said  road,  and  to  lay  and  secure  their  rails;  and  shall  not  be 
allowed  to  break  ground  or  to  occupy  any  of  said  streets  until  after 
they  shall  have  obtained  the  written  approval  of  the  surveyor  of  high- 
ways and  of  the  standing  committee  of  the  city  council  on  railroads  of 
their  pattern  of  rail,  their  surveys,  plans  and  manner  of  constructing 
their  road,  and  of  tlieir  method  of  laying  and  securing  their  rails." 

The  company  was  also  required  to  lay  suitable  cross- 
walks at  intervals  of  not  less  than  250  feet  across  the  streets 
occupied  by  its  tracks,  and  was  to  pave,  repave  and  repair  at 
its  own  expense  the  streets  occupied  by  it.  On  unpaved 
streets  the  company  was  to  pave  between  the  rails  and  for  two 
and  a  half  feet  on  either  side.  The  company  was  required 
to  remove  all  obstructions,  to  mend  and  repair  and  pave  and 
repave  the  streets  whenever  required  to  do  so  by  the  surveyor 
of  highways  acting  for  and  under  the  direction  of  the  city 
council  committee  on  railroads.  If  the  company  should  neg- 
lect or  refuse  for  a  period  of  ten  days  after  notice  to  obey  an 
order  of  the  surveyor  of  highways  in  regard  to  these  matters, 
the  city  council  was  authorized  to  stop  the  running  of  the 
cars  on  the  streets  affected.  The  city  reserved  the  right, 
however,  in  all  .cases  at  its  option  to  do  the  street  work  charge- 
able to  the  company  and  require  the  company  to  pay  the 
cost  of  it.  If  the  company  should  neglect,  for  ten  days  after 
demand  was  made  upon  it,  to  pay  any  such  expense  the  city 
council  would  have  the  right  to  stop  the  running  of  the  com- 
pany's ears  anywhere  within  the  city,  until  the  money  was 
forthcoming.     The  city   also   reserved   the   right  to   permit 

'See  "Ordinances  of  the  City  of  Providence,"  1875,  p.  391. 
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other  companies  to  run  cars  over  this  company's  tracks  for 
such  compensation  and  upon  such  terms  as  might  be  agreed 
upon  by  the  companies  themselves,  or  in  case  they  could  not 
agree,  then  for  such  compensation  and  upon  such  terms  as 
the  city  council  might  prescribe.  The  road  v^as  to  be  built 
and  put  in  running  order  within  three  years  from  the  date  of 
the  ordinance.  All  the  company's  cars  were  to  be  numbered 
and  there  was  to  be  attached  to  each  street  car  horse  at  least 
one  bell.  The  outer  rails  of  the  tracks  were  to  be  at  least 
eight  feet  from  the  curbstone  wherever  possible,  and  the 
width  of  the  cars  was  to  be  not  less  than  six  and  a  half  feet 
and  not  more  than  seven  feet.  The  city  council  reserved  the 
right  to  annul,  amend  or  alter,  either  in  whole  or  in  part,  the 
ordinance  and  the  terms  and  conditions  upon  which  the  com- 
pany's right  to  lay  rails  was  granted.  The  city  council  might 
order  the  rails  or  any  part  of  them  to  be  taken  up  and  the 
streets  through  which  they  were  laid  to  be  restored  to  their 
original  condition  at  the  expense  of  the  company,  but  at 
least  ninety  days'  notice  was  to  be  given  the  company  of  the 
city  council's  intention  to  alter,  annul  or  amend  the  terms 
and  conditions  of  the  franchise  or  of  its  intention  to  require 
the  rails  to  be  taken  up,  and  the  company  was  to  have  at 
least  ninety  days  from  the  passage  of  the  order  within  which 
to  comply  with  its  terms.  The  right  was  reserved  to  the 
company,  on  the  other  hand,  to  give  notice  at  any  time  to  the 
city  that  it  would  no  longer  use  this  franchise  as  to  all  or  any 
portion  of  the  streets  affected.  In  any  such  case  the  tracks 
and  fixtures  were  to  be  removed  within  ninety  days,  and  the 
.streets  were  to  be  restored  to  their  original  condition.  The 
company  was  required  to  accept  this  grant. 

Five  companies  united  in  1865  to  form  the  Union  Eail- 
road  Company,  which  by  an  ordinance  approved  December  6, 
1865,  was  given  the  right  to  carry  freight  in  box  cars  over 
the  tracks  laid  under  the  franchises  of  "the  constituent  com- 
panies.i  By  the  general  laws  of  Ehode  Island,  any  city  or 
town  council  may  pass  ordinances  or  make  contracts  grant- 
ing franchise  rights  in,  over  or  under  the  public  streets,  and 
such  grants  may  confer  exclusive  rights  for  a  period  not  ex- 
ceeding twenty-five  years."     But  wherever  a  street  railway 

>  Ortlinanoes  of  the  Dity  of  Pi-ovtdence,  nlrend)/  cited,  p.  895 
'Gsmral  l,ti;ys  of  Rhorln  IsUinrl.  i-Rvfsion  for  1909.  Chftptpr'91      See  Annual  Ra. 
port  ot  the  Raili-oad  Commissioner  tor  the  year  ending  December  31,  ImS,  p.  184. 
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company  is  already  in  operation,  having  been  duly  authorized 
by  law  to  use  the  streets,  a  city  may  not  grant  exclusive 
rights  to  any  other  company,  and  where  more  than  one  com- 
pany is  operating,  no  exclusive  rights  may  be  granted  to 
one  without  the  consent  of  the  others.  All  companies  re- 
ceiving exclusive  rights  are  required  to  pay  to  the  city  or 
town  a  special  tax  on  gross  earnings  at  a  rate  not  exceeding 
three  per  cent.  No  company  acquiring  exclusive  rights  is 
authorized  to  increase  the  price  of  its  product,  wares  or 
service  over  the  price  charged  at  the  time  such  rights  were  ac- 
quired. The  use  of  franchises  granted  under  the  provisions 
of  this  act  is  subject  to  reasonable  regulations  and  orders 
enacted  from  time  to  time  by  the  town  or  city  council  "  con- 
trolling the  extent  and  quality  of  construction  and  service  to 
be  maintained  by  the  corporation  to  which  such  rights  are 
granted,  and  prescribing  the  location  and  arrangement  of  its 
tracks,  poles,  wires,  or  conduits,  and  their  appurtenances." 
But  if  the  company  concerned  thinks  any  such  regulation  un- 
reasonable, it  may  ask  for  a  decision  of  the  question  by  the 
superior  court.  This  law  provides  that  no  city  or  town  may 
charge  a  company  for  the  use  of  its' streets  except  in  accord- 
ance with  the  terms  of  this  act,  but  a  company  may  be  com- 
pelled to  conform  to  "any  existing  requirements  as  to  pav- 
ing and  keeping  in  repair"  the  streets  and  highways. 

On  May  3,  1893,  the  Rhode  Island  legislature  granted  by 
direct  act  an  exclusive  franchise  for  a  period  of  twenty  years 
from  July  1  following,  to  the  Union  Eailroad  Company,  to 
operate  street  railways  in  the  city  of  Providence.^  This  act 
also  gave  the  company  the  right  to  occupy  the  streets  of 
other  cities  and  towns,  but  without  exclusive  privileges  in 
them.  There  was  reserved  to  the  city  council,  however,  the 
right  to  impose  reasonable  rules  and  regulations  from  time  to 
time  as  to  the  rate  of  speed,  the  method  of  operating  the  rail- 
roads and  the  manner  of  their  construction.  There  was  also 
reserved  to  the  city  council  the  right  "  at  any  time  when  the 
public  good  requires  that  there  should  be  no  rails  in  any 
street  or  highway,"  to  compel  the  company  on  ninety  days' 
written  notice  to  take  up  and  remove  its  tracks  and  other  fix- 
tures in  any  particular  street  and  thereupon  the  city  was  to 
give  the  company  "a  right,  as  nearly  similar  in  public  con- 

'  "  Charter  and  Special  Laws  governing  tlie  City  of  Providence,"  1901,  p.  181, 
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venience  as  possible,  to  construct,  maintain,  use  and  operate  " 
its  railway  in  another  street.  The  right  was  also  reserved  to 
the  city  of  Providence  to  order  the  removal,  on  one  year's 
written  notice,  of  the  poles  and  wires  used  in  connection  with 
the  company's  trolley  systems,  whenever  any  other  method  of 
street  car  propulsion  should  be  invented  or  perfected  "  so 
as  to  be  of  equal  practical  and  commercial  value  as  sucli 
trolley  system."  This  act,  however,  was  not  to  be  construed 
as  relieving  the  company  from  any  of  its  existing  obligations 
to  pave  and  keep  in  repair  any  portion  of  the  street,  or  to  re- 
lieve it  from  paying  any  tax  which  it  might  then  or  thereafter 
be  under  legal  obligation  to  pay  to  the  city.  The  company 
was  required  to  render  to  the  treasurer  of  the  city  of  Provi- 
dence quarterly  statements,  verified  on  oath,  of  its  gross  earn- 
ings within  the  city,  and  was  to  pay  to  the  city  treasurer  a 
special  tax  on  such  gross  earnings  at  the  rate  of  three  per  cent 
for  the  first  five-year  period  of  this  grant,  and  at  a  rate  of  not 
less  than  three  per  cent  nor  more  than  five  per  cent  thereafter 
during  the  continuance  of  the  exclusive  franchise.  The 
actual  amount  to  be  paid  within  the  limits  mentioned  dur- 
ing the  five-year  period  succeeding  the  first,  was  to  be  fixed 
by  agreement  between  the  city  and  the  company,  if  possible,  or 
otherwise  by  arbitration.  In  case  the  arbitrators  represent- 
ing the  two  parties  failed  to  agree  upon  a  third  arbitrator, 
either  the  city  or  the  company  was  to  have  the  right,  after 
ten  days'  notice  to  apply  to  any  justice  of  the  supreme  court 
for  the  appointment  of  the  third  arbitrator.  In  case  the 
company  should  neglect  to  pay  this  tax  quarterly,  the  city 
treasurer  would  have  authority  to  collect  from  the  company 
double  the  amount  of  the  special  tax  due.  Inasmuch  as  the 
Union  Eailroad  Company  had  an  extensive  system  of  street 
railways  ramifying  from  Providence  as  a  center,  the  provi- 
sion of  this  ordinance  relating  to  the  method  of  distributing 
gross  earnings  according  to  towns  and  cities,  is  of  particular 
interest.  The  gross  earnings  chargeable  to  the  city  of  Prov- 
idence were  to  be  that  proportion  of  the  company's  entire 
gross  earnings  which  the  length  of  the  company's  tracks  in 
the  streets  of  the  city  bore  to  the  total  length  of  the  com- 
pany's tracks  in  all  the  cities  and  towns  in  which  it  operated. 
Inasmuch  as  the  earnings  per  mile  of  track  on  any  combined 
city  and  suburban  street  railway  system,  are  very  much  greater 
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for  the  city  tracks  than  for  the  suburban  tracks,  it  can  readily 
be  seen  that  this  method  of  apportioning  gross  earnings  of 
the  Union  Railroad  Company  would  operate  to  the  disadvan- 
tage of  -the  city  of  Providence. 

This  franchise  act  not  only  recognized  the  principle  of 
monopoly  in  street  railway  operation,  but  also  recognized 
the  obligation  which  the  possession  of  a  monopoly  in  a  public 
service  implies.  It  was  provided  that  whenever  in  the  opinion 
of  the  city  council  the  public  good  required  the  construction 
of  additional  street  railway  lines,  it  might  at  any  time  during 
the  twenty  years  of  the  exclusive  franchise  period,  order  the 
company  to  construct,  equip  and  put  in  operation  such  line 
or  lines  within  one  year  from  the  date  of  the  order.  The 
penalty  for  the  company's  refusal  to  obey  any  such  extension 
order,  was  to  be  the  loss  of  its  exclusive  privileges.  Another 
logical  obligation  of  monopoly  which  the  company  was  to 
fulfill  under  the  terms  of  this  franchise,  was  the  transporta- 
tidn  by  its  own  power  of  the  passengers  and  ears  of  any  other 
street  railroad  line  delivered  to  this  company  at.  the  terminus 
of  its  lines  at  or  outside  of  the  city  limits.  It  was  stipulated, 
moreover,  that  the  company  during  the  continuance  of-  its 
exclusive  privileges  should  not  charge  any  greater  rates  of 
fare  within  the  city  limits  than  the  rates  actually  charged  at 
the  time  of  the  passage  of  this  act.  It  was  expressly  provided 
that  "  all  acts  and  parts  of  acts,  and  all  rules  and  regulations, 
terms,  conditions,  and  ordinances,  of  any  town  council  or  City 
Council,  and  all  acceptances  thereof  and  assents  thereto  of  said 
railroad  company,  or  of  any  companies  consolidated  into  or 
with  it,  inconsistent  herewith,  are  hereby  repealed  and  an- 
nulled." On  certain  streets  in  the  city  of  Providence,  the 
cable  system  is  still  in  use.  In  1893,  the  year  subsequent  to 
the  granting  of  the  twenty-year  exclusive  franchise  to  the 
Union  Railroad  Company,  the  Providence  Cable  Tramway 
Company,  a  subsidiary  of  the  Union,  was  given  similar  ex- 
clusive rights  so  far  as  those  particular  streets  were  con- 
cerned, and  was  required  to  pay  the  same  percentages  of 
gross  receipts  as  had  been  required  of  the  Union  Railroad 
Company. 

Subsequent  to  the  expiration  of  the  first  five-year  period 
of  this  franchise,  the  company,  after  the  machinery  of  arbi- 
tration had  been  set  in  motion,  but  before  a  decision  had  been 
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reached,  epnsented  to  pay  the  maximtim  gross  earnings  tax 
authorized  under  its  franchise  just  described,  namely,  five 
per  cent. 

By  an  act  of  the  general  assembly  of  Ehode  Island  passed 
May  7,  1896,  the  Union  Eailroad  Company  was  required  to 
establish  in  the  city  of  Providence  a  general  system  of  free 
transfers  with  a  central  transfer  station  and  other  minor  sta- 
tions at  points  to  be  agreed  upon  between  the  company  and 
the  city.i  The  location  of  the  central  station  was  to  be  fur- 
nished by  the  city  of  Providence.  Upon  the  completion  of 
this  station  and  thereafter  until  the  expiration  of  the 
company's  exclusive  rights,  July  1,  1913,  the  company  was 
to  run  cars  at  frequent  intervals,  of  not  more  than  twenty 
minutes  in  any  case  between  six  o'clock  in  the  morning  and 
twelve  o'clock  at  night,  over  all  routes  not  extending  beyond 
the  city  limits  as  they  were  at  the  time  this  act  was  passed. 
Free  transfers  from  one  line  to  another  were  to  be  given 
within  this  central  station.  Under  this  act  the  company  was 
to  be  relieved  for  a  period  of  five  years  after  it  had  established 
the  system  of  free  transfers  from  all  obligations  to  pave  or 
repave  any  portion  of  the  streets  of  the  city,  except  in  connec- 
tion with  the  relaying  or  repair  of  its  tracks.  The  free  trans- 
fer system  was  to  be  established  within  six  months  after  the 
city  furnished  a  location  for  the  central  transfer  station, 
Owing  to  differences  between  the  city  and  the  company,  no 
general  system  of  transfers  was  put  into  operation  until 
several  years  after  the  passage  of  this  aet.^ 

As  if  the  grant  of  an  exclusive  franchise  in  the  city  of  Pi  ev- 
idence until  1912  were  insufficient  evidence  of  loyalty  to 
the  street  railway  companies,  the  general  assembly  of  Rhode 
Island  passed  an  act  in  1898  under  which  the  Union  Eailroad 
Company  claims  not  only  exclusive,  but  perpetual  rights.' 
Under  this  act  any  company  accepting  it,  was  to  pay  a  state 
tax  on  earnings.  Unless  the  company  paid  an  annual  divi- 
dend of  more  than  eight  per  cent  on  its  actually  outstanding 
capital  stock,  this  tax  was  to  be  one  per  cent  of  its  gross  earn- 
ings.   If,  however,  a  company  paid  more  than  eight  per  cent 

•Chapter  373.    See  "Charter  and  Special  Laws,"  a^rradj/cifcrf,  p.   193. 

'  "  Public  Utilities  ot  Providence,"  by  Sidney  A.  Sherman,  Ph.  D.,  p.  8. 

^  "  An  Act  providing  for  a  Tax  on  Street  Railways,"  now  Chapter  216  ot  the 
general  laws  ot  Rhode  Island,  revision  ot  1909.  See  "  Charter  and  Special  Laws," 
already  cited,  p.  197  ;  also  Annual  Report  ot  the  Railroad  Commissioner  tor  1909, 
already  citedf  p.  ISl. 
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dividends,  the'  tax  was  to  be  equal  to  the  excess  of  dividends 
paid  over  and  above  eight  per  cent,  but  in  no  ease  to  be  less 
than  one  per  cent  of  the  gross  earnings.  This  act  stipulated 
that  any  street  railway  company  accepting  these  provisions 
should  "have  and  enjoy,  with  respect  to  all  lines  leased, 
owned,  or  operated  by  it  during  the  continuance  of  such  pay- 
ments, and  in  consideration  thereof,  all  the  rights,  privileges, 
and  franchises  which  it  has  at  the  time  of  such  acceptance  or 
which  may  thereafter  be  granted  to  it."  It  scarcely  need  be 
said  that  the  Union  Railroad  Company,  having  accepted  this 
act,  is  careful  not  to  pay  more  than  eight  per  cent  dividends. 
As  a  matter  of  fact,  the  company's  entire  system,  together 
with  two  other  street  railway  systems,  has  been  leased  for 
operation  by  the  Ehode  Island  Company,  which  is  in  turn  a 
subsidiary  of  the  New  York,  New  Haven  and  Hartford  Bail- 
road  Company.  The  Ehode  Island  Company  during  the  year 
ending  June  30,  1909,  paid  dividends  amounting  to  five  per 
cent  on  an  outstanding  capital  stock  of  $8,510,400  par  value.^ 

By  a  general  law  of  Ehode  Island,  it  is  declared  that  a 
day's  work  for  conductors,  gripmen  and  motormen  employed 
in  the  operation  of  street  railways,  whatever  the  motive 
power,  shall  not  exceed  ten  hours'  work  to  be  performed 
within  twelve  consecutive  hours.''  There  is  a  provision,  how- 
ever, to  the  effect  that  on  legal  holidays  and  in  unexpected 
contingencies,  extra  labor  may  be  performed  for  extra 
compensation.  Moreover,  the  purpose  of  the  act  is  declared  to 
be  the  limitation  of  the  usual  hours  of  street  railway  em- 
ployees in  the  absence  of  agreement  as  to  hours  between  the 
ernployees  and  their  employer,  but  nothing  in  the  law  is  to 
prevent  an  employee  twenty-one  years  old,  or  upwards,  from 
working  a  greater  or  a  less  number  of  hours  per  day  under 
contract.  It  is  obvious  from  the  terms  of  this  act  that  a  com- 
pany by  reducing  wages  could  virtually  compel  an  employee 
to  enter  into  "  voluntary "  contract  to  work  more  than  ten 
hours  a  day. 

The  general  transfer  law  now  in  force  in  Ehode  Island 
is  of  particular  interest  because  it  is  unusually  specific.' 
This  law  requires  any  company  operating  street  railways  to 

•  Annual  Report,  etc..  already  cited,  p.  79. 

'  Chapter  218,  General  Laws  of  Rhode  Island,  revision  of  1909.    See  Annual  Re- 
port of  Railroad  Commissioner,  already  died,  p.  139. 
■  Chapter  217,  General  Laws  of  Rhode  Island,  revision  of  1909. 
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provide  a  system  of  free  transfers  by  means  of  which  a  pas- 
senger paying  the  regular  fare  of  five  cents  will  be  able  to 
ride  from  the  point  where  he  enters  the  company's  car  to 
any  other  point  in  the  same  city  or  town  reached  by  a  second 
car  operated  by  the  same  company  upon  a  track  which  phys- 
ically intersects  or  connects  with  the  track  upon  which  pas- 
sage was  first  taken.  This  system  of  free  transfers  is  sub- 
ject, however,  to  the  following  limitations: 

(1).  No  passenger  is  entitled  to  a  transfer  unless  he  demands  it  at  the 
time  of  paying  a  cash  fare. 

(3).  A  passenger  with  a  transfer  must  take  passage  on  the  first  car 
passing  the  point  of  intersection  or  connection  of  the  two  lines  after  he 
arrives  there  which  is  being  operated  in  the  direction  he  desires  to  go. 

(3).  No  transfer  can  he  required  that  would  enable  the  passenger  to 
return  towards  the  point  where  he  first  took  passage  by  a  line  running 
parallel  with  the  one  from  which  he  is  transferred,  or  in  substantially 
the  same  direction. 

(4).  No  person  is  entitled  to  a  transfer  when  he  can  reach  his  point 
of  destination  from  the  point  where  he  first  took  passage  without  such 
transfer  upon  the  payment  of  a  single  fare  of  five  cents. 

(5).  No  person  may  receive  a  transfer  on  any  car  until  he  has  paid 
the  full  fare  lawfully  established  between  the  point  where  he  enters 
the  car  and  the  point  of  intersection  or  connection  at  which  he  expects 
to  ti'ansfor;  and  no  person  is  entitled  to  ride  further  on  the  second  car 
on  a  transfer  than  he  would  be  entitled  to  ride  upon  the  payment  of  a 
five  cent  fare. 

(6).  Transfer  tickets  are  not  assignable  or  transferable. 

(7).  The  company  may  not  be  required  to  issue  more  than  one 
transfer  ticket  for  a  five  cent  fare;  that  is  to  say,  a  transfer  on  a  transfer 
is  not  required. 

(8).  The  company  may  designate  on  the  transfer  ticket  the  routes  on 
which  and  the  direction  in  which  the  ticket  will  be  received  and  the 
point  of  intersection  or  connection  at  which  and  the  time  within  which 
it  must  be  presented.  The  company  may  also  make  siich  other 
reasonable  rules  and  regulations  as  may  be  required  to  prevent  fraud 
.  in  the  issue  or  use  of  transfer  tickets. 

384.  Exclusive  franchise  for  fifty  years  ;  extensions  re- 
quired  from  time  to  time  by  the  city— Minneapolis. — By  an 

ordinance  approved  July  17,  1875,  and  confirmed  by  the 
Minnesota  legislature  four  years  later,  the  city  of  Minneapolis 
granted  to  the  Minneapolis  Street  Kailway  Company  during 
the  term  of  its  charter,  which  was  for  fifty  years  from  1873, 
"the  exclusive  right  and  privilege  of  constructing  and  re- 
pairing {operating)  a  single  or  double  track  for  a  passenger 
railway  line,  with  all  necessary  tracks  for  turnouts,  side 
tracks  and  switches,  in  such  streets  of  said  city,  as  the  City 
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Council  may  deem  suited  to  street  railways."  ^  The  city 
council  reserved  the  right,  however,  in  its  discretion,  to  limit 
the  company  to  the  construction  of  a  single  track  upon  any 
street  or  streets.  The  grant  was  made  on  the  express  condi- 
tion that  a  certain  specified  line  of  railway  should  be  con- 
structed and  put  in  operation  within  four  montlis  and  cer- 
tain other  lines  within  one  year  thereafter.  The  council  re- 
served the  right  to  designate  additional  lines  of  railway,  or 
extensions  of  existing  lines  "  demanded  by  the  public  neces- 
sities." If  the  company  upon  being  notified  of  any  such 
designation  should  fail  to  construct  the  iiew  line  or  the  ex- 
tension within  a  reasonable  time  fixed  by  t\\^  gity  council, 
the  company  would  thereby  lose  its  exclusive  right  to  con- 
etruct  and  operate  street  railways  in  the  particular  streets 
designated.  It  was  also  stipulated  that  if  the  company  at 
any  time  neglected  to  keep  in  operation  any  line  which  it  had 
constructed,  then  upon  reasonable  notice,  it  should  forfeit  its 
exclusive, right  as  pertaining  to  such  neglected  line,  and  the 
city  council  would  have  the  right  to  require  the  company 
to  remove  its  tracks  and  other  fixtures  from  the  abandoned 
line,  within  ten  days  from  the  service  of  notice.  One  might 
suspect  that  the  possibility  of  having  undesirable  extensions 
thrown  open  to  competition  would  not  constitute  a  very 
strong  leverage  in  the  hands  of  the  city  for  forcing  the  com- 
pany to  extend  its  tracks  as  required.  There  was,  however, 
another  clause  in  the  ordinance  to  the  effect  that  if  another 
company. should  be  let  in  to  build  lines  which  the  Minneapolis 
Street  Eailway  Company  refused  to  construct,  then  the  two 
companies  should  allow  each  other  "to  connect  with  and 
jointly  use  such  portions  of  the  track  belonging  to  each  as  the 
convenience  of  the  traveling  public  may  require,  upon  such 
equitable  terms  as  may  be  agreed  upon  by  the  said  com- 
panies or  may  be  determined  upon  by  the  District  Court  of 
Hennepin  Counly." 

The  company's  cars  were  to  be  propelled  either  by  animal 
or  by  pneumatic  power  bs  the  company  might  deem  advisable, 
but  it  was  stipu]ated-4hat  no  propelling  power  or  machinery 
of  any  sort  should  be  used  after  it  had  proved  to  be  a  public 
nuisance.  No  loconlotive  or  freight  or  passenger  ear  of  the 
type  usually  run  over  the  general  railways  of  the  state,  was 

>  V  JUinneapolia  Oity  Charter  u4, Ordinances,"  1873  to  1905,  p.  564. 
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to  be  used  on  any  of  the  company's  tracks  unless  authorized 
by  the  council.  The  company  was  required  to  adjust  its 
tracks  to  public  street  improvements  and  changes  of  grade 
at  its  own  expense  and  was  to  pave  or  otherwise  improve  the 
space  between  its  rails  except  in  case  pneumatic  power  should 
be  used.  In  that  case  it  could  be  required  to  pay  "  only  so 
much  of  the  expenses  of  paving  the  street  as  is  made  extra 
by  reason  of  said  railway."  The  compary  was  authorized 
to  regulate  and  establish  once  every  five  years,  the  rates  to 
be  charged  for  the  transportation  of  passengers  and  freight, 
but  the  rates  so  fixed  were  to  be  such  as  the  city  council 
might  deem  just  and  reasonable.  The  city  was  expressly  for- 
bidden, however,  to  reduce  the  passenger  fare  below  five  cents 
over  any  one  continuous  line,  and  the  council  had  no  author- 
ity to  designate  any  such  continuous  line  to  be  more  than 
three  miles  in  length.  The  company  was  required  to  furnish 
and  operate  a  sufficient  number  of  cars  to  accommodate  the 
travelling  public  on  all  streets  occupied  for  railroad  purposes. 
It  was  stipulated,  also,  that  the  company  should  make  "  such 
equitable  and  mutual  terms  (as  the  Councils  of  St.  Paul  and 
Minneapolis  may  determine),  with  the  street  railway  com- 
pany of  St.  Paul,  or  such  other  company  as  may  have  the 
right  to  operate  the  street  railway  in  St.  Paul,  as  shall  allow 
each  of  said  two  companies  to  run  their  cars  into  the  business 
centers  of 'each  of  said  cities  over  the  tracks  of  each  other, 
without  change  of  cars  between  the  two  cities."  There  was 
included  in  this  ordinance  a  set  of  regulations  which  seems 
to  have  been  adapted  from  the  standard  form  of  regulations 
for  horse  railways  in  efl'eet  in  other  western  cities  in  the  early 
days.  Within  thirty  days  after  the  publication  of  this 
ordinance,  the  company  was  required  to  file  a  written  accept- 
ance of  it,  and  it  was  stipulated  that  "  this  ordinance  shall 
operate  as  a  contract  between  the  city  and  said  company." 
In  case,  however,  the  ordinance  was  not  accepted,  the  fran- 
chise would  remain  inoperative. 

In  1889  when  a  certain  extension  was  granted,  the  obliga- 
tion of  paying  an  annual  license  fee  of  twenty-five  dollars  per 
car  for  the  average  number  of  cars  operated,  was  imposed" 
upon  the  company.^ 

'Ordinftnne  approved  Octobers,  1889,  ■'Minneapolis  City  Charter  and  Ordi- 
nances,"  already  cited,  p.  596. 
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In  1890  the  company  acquired  from  the  city  council 
authority  to  reconstruct  its  lines  for  the  purpose  of  operating 
them  by  electricity/  Under  this  ordinance  the  company  was 
required  to  equip  its  railway  with  cars  "constructed  and 
maintained  with  all  of  the  latest  improvements  for  the  com- 
fort and  convenience  of  passengers."  Instead  of  putting  a 
maximum  limitation  upon  the  speed  of  the  cars,  the  ordi- 
nance required  that  their  rate  of  speed  should  not  be  less  than 
an  average  of  eight  miles  an  hour.  Not  more  than  two  cars 
could  be  attached  together  without  special  permission  of  the 
city  council.  It  was  stipulated  that  "  in  case  any  other  electric 
system  preferable  to  the  overhead  wire  system  shall  prove 
a  practical  success,  the  City  Council  shall  have  the  right  to 
designate  any  existing  line  operated  by  said  street  railway 
company  as  a  line  on  which  to  experiment  with  said  new 
electric  motive  system."  If  after  the  new  motive  power  had 
been  in  use  for  six  months  the  council  "  deems  it  a  practical 
and  superior  power  to  the  overhead  wire  system,"  it  had  the 
right  to  order  the  entire  existing  street  railway  system  or 
any  of  its  lines  to  be  operated  with  such  new  electric  motive 
power.  It  was  ordained  by  this  ordinance  that  passenger  cars 
should  run  "  between  extreme  limits  on  extensions  to  or 
near  the  intersection  of  Hennepin  and  Nicollet  avenues,  with- 
out change  to  passengers  travelling  thereon."  Any  passenger 
paying  a  cash  fare  was  to  be  entitled  to  one  transfer,  which 
could  not  be  transferred  to  another  person,  and  which  had  to 
be  used  on  the  next  car  departing  on  the  connecting  or  inter- 
secting line. 

By  an  ordinance  passed  over  the  mayor's  veto  July  14, 
1899,  the  company  was  given  the  right  to  operate  through 
interurban  ears  from  the  central  business  portion  of  Minneap- 
olis to  the  eastern  city  limits.^  These  through  cars  were  to 
be  conspicuously  painted  and  labeled.  The  rate  of  fare  on  the 
through  cars  from  any  point  in  Minneapolis  to  any  point  in 
St.  Paul  was  fixed  at  fifteen  cents  for  the  period  of  three 
years.  The  company  was  required,  however,  to  continue  the 
operation  of  local  interurban  cars  at  intervals  of  not  exceed- 
ing ten  minutes.  Such  cars  were  to  make  the  trip  between 
the  terminus  in  Minneapolis  and  the  terminus  in  St.  Paul 
within  a  period  of  one  hour. 

'  Ordinance  approved  September  83, 1890,  "  Minneapolis  City  Charter  and  Ordi- 
nances," aircadj/ ci(cd,  p.  578.         ,  „  J.  ,,    ,        ....        -on 
s  "  Minneapolis  City  Charter  and  Ordinances,"  already  cited,  p.  588. 
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A  very  large  number  of  extensions  have  been  constructed 
by  the  Minneapolis  Street  Eailway  Company  either  upon  peti- 
tion of  the  company  or  in  response  to  the  orders  of  the  city 
council.  An  examination  of  the  summary  of  resolutions, 
motions  and  reports  of  committees  of  the  Minneapolis  city 
council  from  1875  to  June  1,  1905,  relating  to  street  railway 
companies,  shows  that  out  of  a  total  of  sixty-nine  extensions 
provided  for,  twenty-four  were  "authorized,"  and  forty-iive 
were  "  ordered,"  "  required,"  "  directed "  or  "  authorized 
and  directed."  ^  In  1907  the  city  passed  an  ordinance  requir- 
ing the  company  to  sell  six  tickets  for  twenty-five  cents,  but 
the  enforcement  of  this  ordinance  was  enjoined  on  the  ground 
that  it  was  a  violation  of  the  city's  original  contract  with  the 
company.  The  matter  was  taken  to  the  United  States 
Supreme  Court  and  the  injunction  was  finally  sustained.'' 

385.  A  franchise  for  all  streets  ;  ori^nal  rig^ht  of  purchase 
surrendered ;  conflict  over  extensions— St.  Paul.  — By  an 
ordinance  approved  January  8,  1872,  the  city  of  St.  Paul 
granted  to  certain  individuals,  their  associates,  and  successors, 
authority  to  lay  a  line  of  railway  with  single  or  double  track 
"  in  any  or  all  of  the  streets  "  in  the  city  with  the  exception  of 
one.'  No  double  track,  however,  was  to  be  placed  in  any  street 
less  than  sixty  feet  in  width.  This  grant  carried  with  it  the 
right  to  operate  horse  passenger  railway  cars  and  carriages. 
The  common  council  reserved  the  right  to  regulate  the  speed  of 
the  cars  so  far  as  to  "conform  to  the  speed  generally  per- 
mitted for  similar  cars  in  other  cities."  The  rate  of  fare  for 
any  distance  within  the  city  on  any  line  of  the  railway  was  to 
be  not  more  than  seven  cents  for  each  passenger,  including 
his  ordinary  baggage,  except  in  the  case  of  ears  chartered  for 
specific  purposes.  An  annual  license  fee  of  $10  for  each  car 
was  to  be  paid  before  the  car  was  put  in  use.  It  was  provided 
that  if  after  three  years  from  the  construction  of  any  of  the 
lines  of  railway  it  should  be  found  that  the  net  earnings  of 
such  lines  were  "sufficient  to  pay  above  ten  per  cent  on  the 
cost  of  constructing,  equipping  and  maintaining  "  them,  the 
council  should  have  authority  to  reduce  the  fare  on  such  lines, 
but  not  below  the  sum  of  five  cents.  This  franchise  was 
granted  for  the  term  of  ten  years,  but  was  to  continue  there- 

'  Minneapolis  Citv  Charter  and  Orrtinnncea,  already  cited,  pp.  994  to  1012. 

'  "15  U.  S.  417,  dec-idpfl  January  3,  iniO, 

'  Ordinances  of  the  City  of  St.' Paul,  1907,  p.  817, 
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after  until  the  city  should  purchase  the  "  railway  and  all  the 
stock  and  property  pertaining  thereto  and  used  in  connection 
therewith."  The  city  reserved  the  right  at  any  time  after 
the  expiration  of  the  ten-year  period  "  to  purchase  said  rail- 
ways, depots,  depot  grounds,  station  grounds,  station  houses, 
carriages,  cars,  horses,  animals,  harnessep,  equipage,  furni- 
ture and  improvem^ts  of  every  kind,  name  and  description 
used  in  the  construction  or  operation  of  said  railways  or 
appurtenances,  together  with  all  the  corporate  rights  or 
franchises  that  may  be  acquired  by  such  parties,  their  suc- 
cessors or  assigns."  The  price  to  be  paid  fpr  the  property 
was  to  be  fixed  by  arbitration.  For  this  purpose  three  coip- 
missioners  might  be  appointed  by  the  common  council  and 
three  by  the  grantees.  These  six  commissioners  would  then 
proceed  to  appraise  the  property  at  its  fair  cash  value,  but  if 
they  could  not  agree,  they,  or  a  majority  of  them,  were  to 
appoint  one  suitable  disinterested  person  to  appraise  such 
portions  of  the  property  as  the  commissioners  could  not 
agree  upon.  Within  six  months  after  the  approval  of  the 
report  of  tlie  appraisers  by  the  common  council,  the  city  was 
to  pay  for  the  property  and  thereupon  become  its  owner. 
There  was  a  provision  in  this  franchise  to  the  effect  that 
each  of  these  street  railway  lines  might  have  a  separate  and 
distinct  organization,  but  in  such  case  the  tickets  issued  by 
one  organization  or  line  were  to  be  received  in  payment  of 
fare  by  any  and  all  of  the  others.  The  grantees  were  re- 
quired to  keep  that  portion  of  the  street  surface  between  the 
rails  of  each  track  and  for  a  space  of  two  feet  on  either  side 
clean  and  in  good  repair  and  to  remove  the  snow  from  such 
portion  of  the  street  "  so  as  to  afford  a  safe  and  unobstructed 
passage  to  sleighs  and  wagons." 

When  the  ten-year  period  was  up,  in  1882,  the  St.  Paul 
City  Railway  Company,  which  had  acquired  the  franchise 
granted  to  individuals  in  1872,  desired  the  city  either  to 
purchase  the  property  or  to  relinquish  the  right  to  make  such 
purchase,  and  held  out  the  promise  that  if  the  city  would 
relinquish  its  right,  the  company  would  make  extensive  and 
costly  improvements.  The  company  professed  to  require 
"increased  facilities  of  raising  money  upon  the  security  of 
said  railways,  property,  rights  and  franchises."'     Accord- 

*  Ordinances,  already  cited,  p.  82%.  ' 
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iugly,  an  ordinance  was  passed  February  8,  1883,  declaring 
that  the  city's  right  to  purchase  as  reserved  in  the  original 
franchise  "is  hereby  waived  and  forever  relinquished,"  and 
confirming  to  the  company  all  the  rights  and  privileges 
granted  by  the  original  ordinance  or  by  a  certain  act  of  the 
legislature  ratifying  the  ordinance,  during  the  term  of  the 
company's  charter,  "  free  and  clear  of  such  right  of  said  city 
to  purchase."  ^ 

By  another  ordinance  approved  September  20,  1889,  the 
company  was  authorized  to  build,  maintain  and  operate  a 
street  railway  on  sixteen  different  lines.^  These  lines  of  rail- 
way were  to  be  operated  "by  cable,  electric,  pneumatic  or 
gas  power,  at  the  option  of  said  company."  There  was  a 
proviso,  however,  to  the  efEect  that  steam  should  not  be  used 
as  a  motive  power  and  that  no  power  should  be  employed 
which  would  be  a  public  or  private  nuisance  or  which  would 
constitute  an  additional  servitude  to  the  property  on  the 
streets.  In  the  operation  of  its  plants,  the  company  was  not 
to  burn  or  use  bituminous  coal  without  permission  from  the 
common  council.  The  size,  location  and  material  of  poles 
were  to  be  designated  by  the  city  engineer.  The  cars  used 
were  to  be  "  of  the  best  modern  style  and  construction,  suit- 
able for  the  safety,  convenience  and  comfort  of  the  passen- 
gers." They  were  to  be  comfortably  heated  during  the 
winter  months  and  whenever  necessary  at  any  season,  and 
were  to  be  properly  lighted  and  ventilated.  No  track  was  to 
be  put  into  operation  before  it  had  been  inspected  and  ap- 
proved by  the  common  council.  The  company's  obligations 
as  to  snow  removal  were  more  specifically  defined.  It  was 
required  to  remove  the  snow  from  in  and  about  its  tracks 
so  as  to  afford  a  safe  and  unobstructed  passageway  for 
vehicles  within  twenty-four  hours  after  the  snowfall  in  each 
instance.  The  repairs  of  the  street  surface  and  the  removal 
of  the  snow  were  to  be  done  to  the  satisfaction  of  the  city. 
The  rate  of  fare  was  fixed  at  five  cents  per  passenger,  and 
children  under  five  years  of  age  travelling  under  the  care  of 
an  older  person  were  to  be  carried  free.  The  company  was 
required  to  issue  transfer  checks  after  November  1,  1890,  to 
passengers  paying  fare,  but  no  passenger  was  to  be  entitled 

'  The  cr.mnanv  claims  a  Berpetnal  chartflr,  orieinally  prantefl  by  the  territorial 
iP'^iolaturB  in  1R53  and  amended  by  the  state  lepislatiire  in  1868  and  1872. 
'  Ordinance  No,  1237,  Ordinances,  already  cited,  p.  835. 
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to  more  than  one  transfer  for  one  fare,  and  the  transfer  had 
to  be  used  on  the  next  car  departing  on  the  connecting  line. 
The  company  by  the  acceptance  of  this  ordinance  surren- 
dered all  rights  to  lay  car  tracks  on  certain  exempted  streets. 
It  was  provided,  however,  that  the  company's  waiver  of  its 
rights  should  continue  in  force  only  so  long  as  the  city  should 
not  grant  to  any  other  persons  or  company  the  right  to  use 
such  exempted  streets  for  railway  purposes  either  upon  the 
surface  or  above  or  below  the  surface.  The  company  agreed 
to  pay  the  city  annually  a  sum  of  money  equivalent  to  the 
difference  between  the  amount  of  its.  general  taxes  and  three 
per  cent  of  its  gross  earnings.  The  common  council  reserved 
"the  right  at  any  time,  and  from  time  to  time,  after  Jan- 
uary 1,  1892,  to  order  the  construction  and  completion  by 
said  Saint  Paul  City  Railway  Company  of  any  new  railway 
upon  any  and  all  streets  in  the  City  of  St.  Paul,  upon  which 
sewers  shall  have  been  constructed."  All  new  lines  or  ex- 
tensions ordered  by  the  council  were  to  be  constructed  and 
put  in  operation  within  one  year  after  the  date  of  the  order. 
In  case  the  company  failed  to  comply  with  the  provisions 
of  the  ordinance,  or  to  complete  the  designated  lines  of  rail- 
way within  the  time  specified,  all  the  rights  and  privileges 
granted  by  this  franchise  were  to  be  forfeited.  Before  the 
commencement  of  the  construction  of  its  lines,  the  company 
was  required  to  execute  a  bond  in  the  sum  of  $100,000  to 
indemnify  the  city  against  claims  growing  out  of  the  exer- 
cise of  the  franchise.  If  the  company  desired  to  accept  this 
ordinance  it  was  to  file  with  the  city  clerk  within  thirty  days 
after  the  publication  of  the  ordinance,  its  written  acceptance, 
and  was  to  deliver  to  the  city  comptroller  a  bond  in  the  sum 
of  $200,000  to  guarantee  that  it  would  complete  the  con- 
struction of  all  the  railway  lines  enumerated  and  have  them 
equipped  and  in  operation  within  the  time  specified,  or  in 
lieu  thereof  forfeit  to  the  city  the  sum  of  $100,000  as  liquid- 
ated damages.  The  rights  and  privileges  granted  by  this 
ordinance  were  for  a  term  of  fifty  years.  It  was  stipulated, 
however,  that  nothing  in  this  ordinance  should  have  the 
effect  of  taking  away  or  abridging  any  of  the  company's 
franchises  and  privileges  granted  to  it  by  any  other  ordi- 
nance or  authority,  "whether  as  respects  the  rights  to  con- 
struct and  maintain  any  railway  or  operate  the  same,  or  the 
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power  to  be  used  in  operating  the  same,  or  otherwise  as  may 
be  prescribed  by  such  other  ordinance  or  authority"  except 
as  to  the  streets  exempted  by  this  ordinance. 

In  1893  the  ordinance  gust  described  was  amended  so  as 
to  restrain  the  common  council  from  ordering  the  construc- 
tion of  any  extensions  or  the  construction  of  any  horse  car 
lines  between  May  1,  1893,  and  September  1,  1895.^ 

By  an  ordinance  approved  February  18,  1903,  the  common 
council  declared  that  in  its  opinion  '"  the  service  as  now 
rendered  on  the  different  lines  in  the  city  of  St.  Paul  is 
not  by  means  of  such  cars,  suitable  for  the  safety,  convenience 
and  comfort  of  the  passengers."'  -  Accordingly,  the  company 
was  directed  to  operate  "owl  cars"  on  all  its  lines  within, 
the  city  between  midnight  and  five  o'clock  every  day,  at 
least  one  car  per  hour  on  each  line. 

The  city  from  time  to  time  exercised  its  right  reserved 
under  the  ordinance  of  1889  to  order  extensions.  It  ap- 
pears, however,  that  the  company  claimed  the  right  under  its 
original  franchise  to  build  extensions  wherever  and  when- 
ever it  pleased.  Litigation  ensued  which  was  decided  by  the 
United  States  district  court  in  favor  of  the  company.  A 
resolution  of  tlie  common  council  was  approved  March  2, 
1905,  "determining  rights  as  between  the  city  of  St.  Paul 
and  the  railway  company."^  This  resolution  recited  that 
in  consideration  of  the  company's  agreeing  to  abide  by  the 
stipulations  set  forth  in  the  resolution,  the  city  would  not 
take  an  appeal  from  the  decree  of  the  lower  court.  One  of 
the  conditions  of  the  settlement  was  that  the  company  should 
proceed  to  make  certain  specified  improvements  and  exten- 
sions of  its  lines  within  a  fixed  period.  It  was  also  provided 
that  the  company  "without  in  any  manner  modifying  the 
terms  and  conditions  of  its  franchise  rights  with  reference 
to  rates  of  fare,  and  without  obligating  itself  so  to  do,  ex- 
presses its  entire  -nillingness  "  to  charge" only  a  five-cent  fare 
for  people  going  to  or  from  Minneapolis  west  of  a  certain 
street.  The  company  also  agreed  that  it  would  within 
eighteen  months  erect  and  thereafter  maintain  its  "  manii- 
facturing-plant ""  at  a  certain  point  in  the  city.    The  company 

'Ordinance  No   IfiSfi,  amproTed  May  18,  1893 ;    "Ordinances  of  the  City  of  St. 
Pant.'  a/?-fnrfvc«'«<J>p.  888.  ' 

'  rwd!.,  p.  91.5. 
>Jbid.,  p.  93!8. 
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agreed  that  in  the  future  when  it  desired  to  build  any  new 
or  additional  lines  on  streets  not  then  occupied  by  it  and 
not  exempted  by  the  terms  of  existing  ordinances,  it  would 
file  with  the  city  clerk  a  written  notice  enumerating  the 
streets  upon  which  it  desired  to  construct  and  operate  such 
new  lines,  and  in  case  the  city  should  at  any  time  within 
forty  days  from  the  filing  of  such  notice  pass  a  resolution 
in  good  faith  declaring  that  the  i<treets  mentioned  in  the 
notice  or  any  of  them  were  not  desirable  or  suitable  for  street 
railway  purposes,  then  the  company  would  not  occupy  such 
streets  until  the  repeal  or  modification  of  the  resolution. 
It  was  provided,  however,  that  this  condition  requiring  the 
giving  of  notice  to  the  city  should  continue  for  such  time 
only  as  the  city  should  not  grant  to  any  other  person  or  com- 
pany the  right  to  use  such  streets  for  street  railways.  It  was 
also  agreed  that  this  provision  should  not  take  away  any  of 
the  rights  or  authority  of  the  company  under  existing  ordi- 
nances, but  only  that  the  company  promised  not  to  exercise 
its  rights  except  in  the  manner  described.  It  was  also  pro- 
vided that  the  conditions  relating  to  the  filing  of  notice  of 
intended  construction  and  extensions  should  not  apply  to 
the  extension  of  any  existing  line.  This  was  defined  as 
meaning  that  any  existing  line  might  be  further  extended 
along  any  street  running  in  the  same  general  direction  with- 
out notice  being  given  to  the  city. 

The  company  also  agreed  as  a  concession  in  this  settle- 
ment to  make  payments  which  in  addition  to  taxes  would 
amount  to  six  per  cent  of  its  gross  receipts  instead  of  three 
per  cent  as  was  required  under  the  preceding  agreement. 
Furthermore,  the  company  agreed  to  pay  into  the  city 
treasury  not  later  than  July  1,  1905,  the  sum  of  $30,000  in 
cash  which  was  to  be  expended  either  for  the  construction 
of  a  new  pavilion  in  Como  Park  or  for  the  widening  of  a 
specified  street.  In  case  the  company  failed  to  carry  out  any 
of  the  terms  and  stipulations  of  this  settlement,  the  city 
reserved  the  right  at  any  time  within  the  next  three  years  to 
apply  to  the  court  and  have  the  decree  already  referred  to  set 
aside  so  that  the  city's  right  of  appeal  to  the  higher  courts 
would  be  revived. 

The  St.  Paul  City  Eailway  Company  claims  a  perpetual 
and  exclusive  franchise  under  the  ordinances  of  1873  and 
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1883  for  horse  car  operation.  Under  the  ordinance  of  1889, 
it  has  a  fifty-year  franchise  for  electrical  operation.  Unless 
the  company  is  given  an  extension  or  enlargement  of  its 
powers  in  the  meantime,  the  citizens  of  St.  Paul  may  expect 
to  have  to  ride  on  horse  cars  again  after  1939  ! 

386.  A  general  street  railway,  light,  heat  and  power 
franchise,  practically  exclusive  for  three  years;  tax  on  net 
earnings ;  regulation  of  rates  by  city— Topeka.  — By  an  ordi- 
nance in  effect  June,  9,  1903,  the  Topeka  Eailway  Company 
was  authorized  "  to  equip  and  re-equip,  constrxict  and  re- 
construct, and  maintain  and  operate,  such  portions  of  its 
present  lines  of  street  railway  within  the  city  of  Topeka, 
and  such  new  lines,  as  said  company  shall  deem  necessary 
for  the  creation  of  a  new  system  of  railway  in  said  city,  and 
to  construct,  maintain  and  operate,  in,  over,  on  and  through 
any  of  the  streets,  alleys,  avenues,  bridges,  viaducts  and 
other  public  highways  exceeding  twenty  feet  in  width  within 
said  city,  its  line  or  lines  of  single  or  double  track  electric 
railway,  with  necessary  curbs,  switches,  turnouts  and  con- 
nections, and  any  pipes,  conduits,  poles,  wires,  cables  or  other 
means  and  appliances  by  which  to  propel  its  cars  on  said 
track  or  tracks  and  by  which  to  furnish  in  connection  there- 
with, heat,  light  and  power."  ^  The  company  was  limited, 
however,  on  a  certain  viaduct  to  a  single  track,  and  was  not 
authorized  to  lay  any  tracks  at  all  over  a  certain  bridge  over 
the  Kansas  river  or  on  any  one  of  a  short  list  of  exempted 
streets.  The  franchise  was  expressly  non-exclusive.  It  was 
given  for  a  period  of  thirty  years,  but  it  was  provided  that 
the  company's  right  to  build  any  new  lines  must  be  exer- 
cised within  the  first  three  years  after  the  passage  of  the 
ordinance;  for  at  the  end  of  that  time  the  company  would 
lose  its  right  to  use  any  additional  streets  without  receiving 
anew  the  consent  of  the  mayor  and  council.  This  franchise 
included  the  right  to  build  and  maintain  for  a  period  of 
thirty  years  a  single  or  double  track  street  railway  bridge 
across  the  Kansas  river.  This  bridge  was  to  be  constructed 
under  the  supervision  of  the  city  engineer  according  to  plans 
and  specifications  prepared  by  the  company  and  approved 
by  the  city  authorities. 

During  the  process  of  construction  not  more  than   five 

» Compiled  and  Eevised  Henerivl  Ordlnanoes,  City  of  Topelta,  1905,  p.  839, 
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blocks  on  any  one  street  were  to  be  disturbed  at  any  one 
time  by  the  company's  excavations.  The  company  was  to 
lay  its  tracks  on  the  surface  of  ungraded  streets,  subject  to 
the  right  of  the  city  to  establish  the  grade  at  any  time  and 
require  the  tracks  to  be  replaced  at  the  company's  expense 
according  to  grade.  It  was  provided,  however,  that  when 
the  company  had  once  built  its  tracks  to  the  established 
grade,  "  any  further  expense  due  to  the  raising  or  lowering 
of  such  first  established  grade  shall  be  borne  and  paid  for  by 
said  city."  Where  the  tracks  were  to  be  constructed  in  a 
street  previously  paved,  the  company,  having  taken  up  the 
pavement  on  its  right  of  way,  would  then  have  the  option 
either  of  paying  the  city  the  value  of  the  material  so  taken 
up  and  of  using  such  material  in  repaving,  or  of  allowing 
the  city  to  remove  the  paving  material,  and  in  that  case  of 
furnishing  its  own  materials  for  repaving.  The  value  of 
the  materials  taken  up  and  used  again  by  the  company  was 
to  be  ascertained  by  arbitration.  Whenever  the  city  re- 
paved  a  street  occupied  by  the  company,  the  latter  was  to 
repave  in  and  about  its  tracks,  if  the  material  on  its  right  of 
way  was  of  the  same  age  and  in  the  same  condition  of  decay  as 
the  pavements  in  other  parts  of  the  street.  In  case  any 
street  should  be  abandoned  by  the  company,  all  of  the  tracks 
and  other  street  railway  appliances  were  to  be  removed,  and 
the  portion  of  the  street  disturbed  was  to  be  placed  in  as 
good  condition  as  the  remainder  of  the  street  at  the  com- 
pany's expense. 

Policemen  and  firemen  in  uniform  and  children  under 
five  years  of  age  accompanied  by  parents  were  to  be  carried 
free.  Other  persons  were  to  pay  a  fare  not  exceeding  five 
cents,  except  between  midnight  and  five  o'clock  in  the  morn- 
ing, when  the  fare  was  to  be  ten  cents.  The  franchise  re- 
quired that  free  transfers  be  given,  good  for  use  for  ten 
minutes  from  the  time  of  their  issuance  or  until  the  arrival 
of  the  first  connecting  car.  The  company's  principal  offices, 
shops  and  car-barns  were  to  be  built  and  maintained  within 
the  city.  The  city  was  authorized  to  carry  the  hand  baggage 
belonging  to  passengers  and  also  "to  carry  and  deliver 
packages  of  any  kind  or  description,  of  fifty  pounds  weight 
or  less,  including  express  packages."  Coal  and  other  freight 
might  be  transported  by  the  company  over  its  lines  between 
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midnight  and  five  o'clock  in  the  morning  at  a  speed  of  not 
more  than  eight  miles  an  hour. 

For  failure,  neglect  or  refusal  to  comply  with  any  of  the 
provisions  of  the  ordinance,  the  company's  franchise  might 
be  forfeited  by  the  city,  but  before  forfeiture  the  city  was 
required  to  serve  a  written  notice  upon  the  company,  or 
upon  the  trustee  or  trustees  in  any  trust  deed  recorded  in 
Shawnee  County  securing  the  company's  bonds.  After 
receiving  such  notice,  the  company  was  to  have  ninety  days 
in  which  to  comply  with  the  provisions  of  the  franchise. 
Thereafter  the  city  might  declare  the  franchise  forfeited,  but 
the  company  was  to  be  given  the  benefit  of  any  delays  caused 
by  riot,  strikes,  or  injunctions  or  other  bona  fide  legal  pro- 
ceedings. The  company  agreed  to  spend  within  three  years 
the  sum  of  $400,000  in  rebuilding,  rearranging,  extending 
and  re-equiping  its  system,  under  penalty  of  the  forfeiture 
of  a  bond  for  $20,000.  The  company  was  required  to  permit 
the  cars  of  any  interurban  electric  railway  to  use  its  tracks 
from  a  connecting  point  within  the  city  to  any  designated 
terminal  within  the  city. 

Under  the  express  requirement  of  the  public  utilities 
article  of  the  city  charter,  the  right  was  reserved  to  the 
council  to  require  the  company  to  make  a  report  once  every 
six  months.  It  was  also  made  obligatory  upon  the  com- 
pany to  pay  into  the  city  treasury  ten  per  cent  of  its  annual 
net  earnings  over  and  above  ten  per  cent  earned  on  its 
investment.  It  was  also  provided  that  the  city  might  at  all 
times  during  the  continuance  of  this  grant  fix  a  reasonable 
schedule  of  maximum  rates,  on  condition  that  it  should  at 
no  time  fix  a  rate  which  would  prohibit  the  company  from 
earning  at  least  ten  per  cent  on  its  capital  invested  in  the 
city,  over  and  above  its  reasonable  operating  expenses  and 
the  expense  for  maintenance  and  taxes.  At  the  end  of  the 
thirty-year  period,  the  city  would  have  the  right  to  take  over 
the  property  by  filing  a  petition  in  the  district  court  and 
securing  an  appraisal  by  three  .disinterested  commissioners, 
non-residents  of  the  city.  One  of  these  commissioners,  who 
was  to  be  an  expert  street  railway  engineer,  was  to  be  ap- 
pointed by  the  court.  The  two  others  were  to  be  named  by 
the  city  and  the  company  respectively.* 

>  Compiled  and  Revised  General  Ordinances,  already  cited,  pp.  49-63. 
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387.  All  streets  covered;  twenty-four  tickets  for  one 
dollar ;  shade  trees  to  be  protected ;  bell  to  be  rung  at  street 
crossings  ;  city  to  bear  expense  of  removing  tracts— Wichita.— 

The  street  railway  franchise  granted  by  the  city  of  Wichita 
December  23,  1899,  and  amended  April  29,  1903,  was  in 
many  respects  similar  to  the  Topeka  franchise  described  in 
the  preceding  section.^  Like  the  Topeka  grant,  this  fran- 
chise covered  all  the  streets  of  the  city,  with  certain  specific 
exceptions.  It  did  not,  however,  include  the  right  to  furnish 
light,  heat  and  power,  and  instead  of  giving  the  grantees 
three  years  within  which  to  select  the  streets  to  be  covered 
by  the  new  system  of  railways,  the  Wichita  ordinance  pre- 
scribed a  minimum  amount  of  construction  on  certain 
specified  lines.  The  grantees  were  required  to  purchase  the 
railway  system  owned  at  the  time  by  the  Wichita  Electric 
Eailway  and  Light  Company  and  to  repair  and  rebuild  it. 
The  new  street  railway  system  was  to  be  equipped  with  not 
less  than  twelve  new  vestibule  cars  with  a  seating  capacity 
of  not  less  than  twenty-eight  persons  each.  All  such  cars 
were  to  be  kept  in  good  repair,  properly  painted  and  heated 
comfortably  in  cold  weather.  Any  difference  arising  be- 
tween the  grantees  and  the  city  engineer  in  relation  to  the 
construction  of  the  road  was  to  be  brought  before  the  city 
council  and  finally  adjusted  by  that  body.  Not  only  was  the 
company  required  to  keep  its  repair  shops  and  business 
office  within  the  city  limits,  but  also  all  of  its  rolling  stock. 
The  city  reserved  the  right  to  take  up  the  tracks  and  remove 
the  rails  when  necessary  to  effect  any  public  improvement, 
but  such  work,  as  well  as  the  relaying  of  tracks  and  the  re- 
placing of  the  roadbed,  was  to  be  done  at  the  city's  expense, 
and  without  any  unnecessary  delay.  In  order  to  prevent 
the  destruction  and  mutilation  of  shade  trees  the  grantees 
were  prohibited  from  cutting  or  trimming  trees  except  under 
the  direction  of  the  city  engineer  or  some  other  duly  author- 
ized representative  of  the  city  council. 

Whenever  the  city  council  thought  that  the  public  neces- 
sity required  the  construction  of  an  additional  line  of  street 
railway,  it  was  to  give  written  notice  to  the  grantees  under 
this  ordinance,  and  if  they  failed  to  construct  and  operate 

iBook  of  Ordinances  of  the  City  of  Wichita,  1908,  pp.  612,  619. 
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the  new  extension  within  six  months  thereafter,  they  were  to 
forfeit  their  right  of  way  on  the  streets  specified  in  such 
notice.  They  could  not  be  required,  however,  to  construct 
and  operate  more  than  three  miles  of  new  railway  within 
any  one  year  after  receiving  notice.  Cars  were  to  be  oper- 
ated not  less  than  sixteen  hours  a  day  beginning  at  G  :30  in 
the  morning.  Gars  running  after  sunset  were  to  be  provided 
with  headlights  and  signal  lights  at  each  end.  A  bell  was  to 
be  attached  at  all  times  to  each  car,  and  was  to  be  rung  to  warn 
the  people  of  the  ear's  approach  to  each  street  crossing.  The 
rate  of  speed  was  limited  to  three  miles  an  hour  in  turning  cor- 
ners, eight  miles  generally  within  the  business  district  and 
twenty  miles  in  the  suburban  districts.  Like  the  Topeka 
franchise,  this  ordinance  was  granted  for  a  period  of  thirty 
years  and  was  subject  to  similar  conditions  of  forfeiture. 
This  franchise,  however,  contained  a  clause  to  the  effect  that 
the  grantees  within  thirty  days  after  the  city  had  a  popula- 
tion of  40,000  as  shown  by  the  United  States  census,  should 
file  with  the  city  clerk  a  detailed  statement  of  the  cost  of 
their  system  of  street  railways,  and  thereafter  should  file 
annual  detailed  statements  of  operating  expenses  and  the 
earnings  of  the  railway.  The  company  was  also  required  to 
put  on  sale  at  its  office  books  of  twenty-four  tickets  to  be 
sold  at  one  dollar  a  book.  These  tickets  could  be  used  in 
place  of  cash  fares  and  also  carried  with  them  the  right  of 
free  transfers. 

388.  An  exclusive  franchise  repealed  by  implication- 
Wilmington,  Del. — The  Wilmington  City  Eailway  was  in- 
corporated February  4,  1864,  by  a  special  act  of  the  Dela- 
ware legislature.^  Under  this  act  the  amount  of  the  com- 
pany's capital  stock  was  fixed  at  $100,000,  and  the  company 
was  authorized  "to  borrow  money  to  such  an  amount  that 
its  indebtedness  secured  by  bond  and  mortgage  shall  not  at 
any  time  exceed  one-half  of  the  amount  of  its  capital  stock 
for  the  time  being."  The  fundamental  purposes  and  powers 
of  the  corporation  were  described  in  the  following  words: 

"  It  shall  bo  tlie  business  of  the  said  corporatinn  to  locate,  construct, 
operate  and  maintain  a  city  railway  for  the  carriaare  nf  passengers  and 
freight  for  compensation  -nithin  the  city  of  Wilmington,   with  the 

'  12  Delaware  Laies,  Chapter  406. 
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privilege  also  of  extending  such  railway  to  any  place  or  places  outside 
of  the  city,  not  more  than  six  miles  distant  from  the  city  limits.  The 
said  corporation  shall  have  the  exclusive  right  and  privilege  of  locating, 
constructing,  operating  and  maintaining  a  city  railway  within  the  city 
limits." 

The  company  was  autborized  to  construct  either  a  single 
or  a  double  track  and  to  change  its  road  from  one  to  the 
other  at  any  time.  The  gauge  of  the  tracks  was  to  be  five 
feet  two  inches.  The  railway  was"  to  "be  conformed  as 
near  as  may  be  to  the  grades  which  now  are  or  hereafter  may 
be  established."  The  company  was  to  keep  the  pavements  in 
good  repair  within  the  rails  of  its  tracks  and  for  three  feet 
on  either  side,  and  was  not  to  interfere  with  proper  and  free 
access  to  culverts,  water  mains  and  gas  pipes.  Steam  power 
could  not  be  used  on  this  railway  except  with  the  consent  of 
the  city  council.  It  was  stipulated  that  "  in  order  to  prevent 
accidents,  suitable  bells  shall  be  attached  to  the  horses 
drawing  the  cars."  It  was  also  provided  that  "  the  said 
corporation  shall  at  any  time  have  full  power  to  locate,  alter 
and  extend  its  tracks  from  said  city  to  any  place  or  places 
outside  of  the  city,  not  more  than  six  miles  distant  from  the 
city  limits."  Any  person  doing  wilful  damage  to  the  com- 
pany's railway,  or  hindering  its  construction  or  operation, 
would  be  liable  to  the  company  in  a  civil  action  for  double 
the  damages  sustained  and  would  be  guilty  of  a  misde- 
meanor, punishable  by  a  fine  of  not  more  than  $300.  The  act 
specifically  provided  that  "this  charter  shall  be  perpetual, 
subject  nevertheless  to  be  revoked  by  the  Legislature  at  any 
time  for  the  misuse  or  abuse  by  the  Company  of  the  privileges 
herein  granted."  A  specific  route  was  described  in  this  act 
which  the  company  was  obligated  to  "fully  construct"  by 
July  1,  1865,  subject  to  the  penalty  that  "  otherwise  this  act 
and  all  the  rights,  privileges  and  franchises  hereby  granted, 
shall  on  the  day  last  aforesaid  wholly  cease  and  determine." 

By  an  act  passed  May  1,  1895,  amending  the  charter  of 
the  Wilmington  and  Brandywine  Springs  Eailway  Company, 
the  Delaware  legislature  granted  to  this  new  company  the 
right  to  enter  the  city  of  Wilmington  along  certain  specified 
streets,  upon  securing  the  consents  of  the  local  authorities.^ 
Thereafter  the  Wilmington  City  Eailway  Company  brought 

•  80  Delaware  Laws,  Chapter  89. 
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an  action  to  prevent  the  new  company  from  entering  the 
city,  primarily  on  the  ground  that  its  own  charter  and  fran- 
chise granted  in  1864  was  exclusive.  The  chancellor,  how- 
ever, in  deciding  the  case  in  1900,  held  that  the  legislature 
by  granting  the  privilege  of  entering  the  city  of  Wilmington 
to  a  new  company  had  by  implication  repealed  the  exclusive 
feature  of  the  old  company's  franchise.^  The  court  found 
authority  for  this  repeal  in  the  section  of  the  old  Delaware 
constitution  which  provided  that  "  no  act  of  incorporation 
except  for  the  renewal  of  existing  corporations,  shall  be  here- 
after enacted  without  the  concurrence  by  two-thirds  of  each 
branch  of  the  Legislature,  and  with  a  reserved  power  of  re- 
vocation by  the  Legislature."  ^  After  reviewing  at  length 
the  Dartmouth  College  case  and  other  cases  bearing  upon  the 
right  of  legislative  bodies  to  amend  or  repeal  corporate  char- 
ters, the  court  said : 

"This  long  review  of  authorities  shows  that  tliere  is  no  decision  of 
any  sort  in  opposition  to  the  plain,  logical  interpretation  of  Ihe  phrase, 
'  reserved  power  of  revocation  by  the  Legislature,'  as  meaning  the 
power  to  revoke,  at  the  pleasure  of  the  Legislature,  any  or  all  of  the 
franchises  granted  to  a  corporation,  the  power  to  recall  all  the  rights, 
privileges,  or  franchises  granted  to  a  corporation,  or  any  number  less 
than  all,  or  any  single  right,  privilege  or  franchise;  that  it  cannot  mean 
less  than  this,  and  that  it  cannot  mean  more,  and  that  it  differs  from  the 
reserved  power  to  '  alter,  amend,  or  repeal  the  charter '  in  not  including 
the  power  to  regulate  or  control  corporations  in  the  manner  illustrated 
by  the  cases  I  have  cited." 

In  this  particular  case  the  right  of  the  Wilmington  and 
Brandywine  Springs  Eailway  Company  to  enter  upon  the 
streets  of  the  city  of  Wilmington  with  its  railway  was  denied, 
however,  on  the  ground  that  the  company  had  forfeited  its 
charter  through  failure  to  complete  its  road  within  the  time 
required  by  law.  Subsequently,  the  People's  Eailway  Com- 
pany, incorporated  under  the  general  laws,  secured  a  fran- 
chise from  the  city  of  Wilmington,  and  was  permitted  to 
construct  a  competing  line  of  street  railways.  When  the 
matter  was  litigated  the  chancery  court  held  that  the  ex- 
clusive features  of  the  Wilmington  City  Railway  Company's 
charter  had  been  repealed  by  implication  when  the  Delaware 

•  See  8  DeUware  Oliannery  Eeports,  468,  case  of  Wllmlnetnn  City  Railway  Com- 
pany vs.    Wilmington  and  Brandywine  Springs  Railway  Company,  March  term, 

'Section  17,  Article  S,  Constitution  of  1831. 
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legislature  passed  a  general  act  under  the  new  constitution 
providing  for  the  organization  of  corporations  and  broad 
enough  to  permit  the  incorporation  of  street  railway  com- 
panies with  general  powers.^ 

•  See  case  of  Wilmington  City  Railway  Co.  vs.  People's  Railway  Co.,  47  Atlantic 
Reporter,  245. 
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STREET  RAILWAY  FRANCHISES  GRANTED  FOR  COM- 
PENSATION. 


S89.  The  theory  of  compensation. 

390.  Heavy  gross  receipts  tax  devoted 

to  parlc  purposes  ;  uniform  fares ; 
right  to  purchase  after  fifteen 
years.— Baltimore's  early  street 
railway  franchises. 

391.  Baltimore's       present       franchise 

policy. 
398.  Eight  percent  tax  on  gross  receipts, 
with  radical  penalty  for  nonpay- 
ment ;  elaborate  service  regula- 
tions ;  local  franchise  affecting 
transit  lines  in  two  states.— The 
Kansas  City  ''  Peace  Agreement." 

393.  Effort  to  obtain    easier    franchise 

conditions  blocked  by  referendum 
vote.— Kansas  City,  Mo. 

394.  Compensation  adjusted  to  win  the 

votes  of  taxpayers.— Denver. 

395.  Franchises     to     bidders     offering 

lowest  fare;  license  tax  per  foot 
of  car  length  ;  grants  limited  to 


twenty  years.— Cincinnati  general 
ordinance  of  1879. 

396.  A     fifty-year    franchise    obtained 

under  the  Rogers  law  ;  six  per 
cent  of  gross  receipts  paid  to  city  ; 
no  provision  for  future  exten- 
sions ;  revision  of  terms  at  end  of 
twenty  years. — Cincinnati. 

397.  General  laws  of  California  relating 

to  street  railways. 

398.  Street     railway    franchise    policy 

outlined  in  the  charter  of  San 
Francisco. 

899.  Street  railway  franchise  grants  in 
San  Francisco  subsequent  to  the 
earthquake  and  the  graft  ex- 
posures. 

400.  Differential  rates  of  fare ;  heavy 
percentage  payments  ;  a  monop- 
oly operating  under  competitive 
grants.— Richmond,  Va. 


389.  The  theory  of  compensation — Often,  but  not  always, 
street  railway  franchises  have  a  controlling  principle.  The 
underlying  theory  of  perpetual  grants  is  that  private  inter- 
ests should  be  given  unlimited  opportunities  to  exploit  pub- 
lie  services  for  profit.  Exclusive  grants  are  based  upon  the 
same  theory  with  the  further  recognition  that  a  local  street 
railway  system  is  a  natural  monopoly.  In  some  cases  exclu- 
sive grants  go  further  and  recognize  the  obligations  naturally 
attaching  to  monopoly.  Indeterminate  franchises  rest  upon 
the  theory  that  the  public  authorities  should  retain  continu- 
ous control  of  the  public  streets  and  hold  "  the  whip  hand  " 
in  their  relations  with  companies  performing  a  public  service 
for  profit.  But  many  franchises  have  been  granted  when  the 
controlling  idea  in  the  public  mind  was  that  private  corpora- 
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tions  acquiring  special  privileges  in  the  streets  should  be 
made  to  pay  heavily  for  the  privilege.  Direct  taxpayers,  as  a 
class,  are  likely  to  have  a  lasting  interest  in  compensation  as 
the  basic  theory  of  franchise  grants.  Other  people,  however, 
who  favor  the  theory  of  compensation,  do  so  for  the  most 
part  recognizing  it  as  a  counsel  of  despair.  They  see  .the 
public  service  corporations  in  possession  of  the  privileges,  and 
have  little  hope  that  the  regularly  constituted  authorities  of 
'  the  city  or  state  will  have  sufficient  power  or  wisdom  to  regu- 
late the  street  railways  as  if  they  were  in  very  truth  a 
public  business.  Compensation  often  seems  the  easiest  and 
sometimes  about  the  only  means  of  getting  something  in 
return  for  the  arrogant  tyranny  of  uncontrolled  monopoly. 
In  this  chapter  typical  franchises  will  be  discussed  in  the 
granting  of  which  apparently  the  controlling  idea  was  to 
secure  from  the  companies  direct  financial  payments  of  maxi- 
mum size. 

390.  Heavy  gross  receipts  tax  devoted  to  park  purposes  ; 
uniform  fares ;  right  to  purchase  after  fifteen  years— Balti- 
more's early  street  railway  franchises. — The  earliest  street 
railway  ordinance  of  Baltimore  was  passed  March  28,  1859.' 
By  this  ordinance  certain  individuals,  who  afterwards  or- 
ganized the  Baltimore  City  Passenger  Railway  Company, 
were  authorized  to  lay  "a  double  track  of  city  passenger 
iron  railways  "  in  certain  streets  under  the  supervision  of  the 
city  commissioner  and  the  joint  standing  committee  of  coun- 
cils on  highways.  The  gauge  of  the  tracks  was  to  be  the 
same  as  that  for  ordinary  street  carriages  in  use  in  Balti- 
more "  in  order  to  admit  of  the  passage  of  such  carriages 
upon  the  tram  plate "  of  the  railway.  It  was  stipulated, 
however,  that  no  vehicles  should  be  permitted  to  use  the 
railways  for  the  purpose  of  carrying  passengers  for  hire. 
Sunday  operation  was  also  forbidden  under  penalty  of  a  fine 
of  $50  for  each  car  run  on  the  Sabbath  day.  Cars  were  not 
to  remain  standing  for  passengers  on  the  line  of  the  routes 
granted,  and  every  ear  running  regularly  o:i  the  railway  was 
to  pay  $20  a  year  as  a  license  fee.  The  rate  of  fare  from  any 
part  of  the  city  to  any  other  part  on  the  company's  lines 
was  limited  to  five  cents.  The  rate  of  speed  was  limited  to 
six  miles  per  hour  in  the  built-up  portion  of  the  city,  and  a 

'  "  Public  Service  Corporations  of  Baltimore,"  already  cited,  page  67. 
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headway  of  not  over  ten  minutes  between  six  o'clock  in  the 
morning  and  midnight  from  April  1  to  October  1,  and  from 
7  A.  M.  till  midnight  from  October  1  to  April  1,  was  re- 
quired. The  company  was  required  to  agree  with  the  pro- 
prietors of  existing  omnibus  lines  for  the  purchase  of  their 
horses,  carriages  and  stabling,  to  be  paid  for  in  cash  before 
construction  of  the  railway  was  to  be  commenced.  In  case 
the  price  demanded  by  the  proprietors  of  the  omnibus  lines 
was  deemed  excessive,  the  matter  was  to  be  referred  to  arbi- 
tration, and  if  the  omnibus  lines  refused  to  sell  out  at  all,  the 
company  was  authorized  to  proceed  to  the  construction  of 
the  railway  without  paying  any  further  attention  to  them. 
It  was  provided  that  "  all  the  cars,  iron  rail  and  other  mate- 
rial "  used  in  the  construction  and  maintenance  of  the  railway, 
and  all  labor  necessary  to  its  construction  or  operation  was 
to  be  "made,  manufactured,  employed,  and  obtained  in  the 
city  of  Baltimore,  and  not  elsewhere,  unless  it  shall  appear, 
after  due  effort  by  advertising  that  any  part  thereof  cannot 
be  had  or  obtained  within  the  prescribed  limits,  in  a  reason- 
able time."  The  company  was  to  keep  the  portion  of  the 
street  covered  by  the  tracks  and  extending  two  feet  on  either 
side  in  repair  and  free  from  snow  or  other  obstructioils.  No 
route  authorized  under  this  ordinance  was  to  be  abandoned 
or  its  use  discontinued  unless  a  majority  of  the  property 
holders  along  the  route  gave  their  consent,  and  in  case  of  any 
such  discontinuance  a  route  could  not  again  be  used  unless 
the  company  secured  a  new  consent  from  the  city  council. 

The  city  reserved  the  right  within  two  years  after  the  ex- 
piration of  fifteen  years  from  the  passage  of  the  ordinance 
to  purchase  and  buy  out  the  stock  and  interest  of  the  com- 
pany with  such  appurtenances  belonging  to  the  company's 
railways  as  the  city  might  deem  proper.  The  purchase  was 
to  be  at  a  price  representing  "  a  fair  and  equitable  considera- 
tion or  value,"  and  in  case  of  disagreement  the  matter  was 
to  be  settled  by  arbitration.  In  case  the  city  should  decline 
or  neglect  to  notify  the  company  of  its  intention  to  purchase 
the  plant  within  the  two  years  following  the  expiration  of  the 
fifteen  years,  then  the  company's  rights  were  to  continue  for 
fifteen  years  longer  subject  to  the  conditions  and  terms  con- 
tained in  this  ordinance,  and  renewable  thereafter  every 
fifteen  years  under  the  same  terms  and  conditions.     The 
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company  was  required  to  pay  into  the  city  treasury  one-fifth 
of  its  gross  receipts  accruing  from  passenger  travel  on  the 
roads  located  within  the  city  limits  under  the  franchise,  or 
within  any  extensions  of  the  city  limits  thereafter  made.  All 
of  the  proceeds  of  these  payments  were  to  be  applied  to  the 
establishment  and  improvement  of  the  "city  boundary 
avenue  "  and  to  the  location,  purchase  and  improvement  of 
parks,  each  one  to  comprise  an  area  of  not  less  than  fifty 
acres.  It  was  stipulated  that  the  city  should  have  the  power, 
however,  on  the  completion  of  these  improvements  to  reduce 
the  rate  of  fare  on  passenger  travel  to  such  a  limit  within 
the  range  of  one-fifth  of  the  gross  receipts  as  might  be 
deemed  advisable,  the  city  at  the  same  time  relinquishing  its 
interest  in  the  receipts  to  the  extent  of  such  reduction  of 
fare.  The  company  was  required  to  give  a  bond  in  the  sum 
of  $100,000  to  insure  the  faithful  performance  of  its  obli- 
gations. 

The  franchise  rights  granted  by  the  "city  ordinance  of  1859 
just  described,  were  conferred  upon  the  Baltimore  City 
Passenger  Railway  Company  by  a  special  act  of  the  Mary- 
land legislature  passed  in  1862.^  In  1864,  however,  an  act 
was  passed  reciting  the  burdens  imposed  upon  the  company 
by  this  ordinance  and  stating  that  the  company's  revenue 
from  a  five-cent  fare  was  insufficient  to  run  its  road  after 
paying  one-fifth  of  all  fares  into  the  city  treasury  for  park 
purposes.  Accordingly,  by  this  act  the  rate  of  fare  was 
raised  to  six  cents.  In  the  following  year,  1865,  the  rate  was 
made  six  cents  with  a  charge  of  four  cents  for  a  transfer 
ticket.  Still  later,  the  rate  was  raised  to  seven  cents,  but  has 
since  been  reduced  to  five  cents,  with  substantially  univer- 
sal transfers.  Commenting  upon  the  wisdom  of  Mayor 
Swann  in  dictating  the  provisions  of  the  first  street  railway 
franchises  in  Baltimore,  the  Massachusetts  special  com- 
mittee appointed  in  1897  to  investigate  the  relations  between 
cities  and  towns  and  street  railway  companies,  said :  ^ 

"In  the  light  of  the  present  conditions  and  development  of  the 
business,  it  seems  strange  that  a  mayor  of  Baltimore,  thirty-seven  years 
aa:o,  should  have  invented  a  plan  and  put  it  in  operation  which  pro- 
vided liberal  payment  for  the  use  of  the  public  streets,  by  levying  a  tax 
on  gross  receipts,  which  is  conceded  now  to  be  the  most  equitable  basis 

•  Public  Service  Corporations  of  Baltimore,  already  cited,  p.  6S.     - 
•Report,  February,  1898,  p.  115. 
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of  a  system  of  taxation;  provided  the  public  with  five-cent  fares  and 
free  transfers,  which  are  now  almost  universally  adopted  in  the  prin- 
cipal cities  of  the  United  States ;  recognized  the  principle  of  the  vehicle 
tax,  or  a  special  tax  for  driving  a  car  iu  a  public  street;  directed  that 
the  income  derived  from  street  railway  corporations  should  be  treated 
as  a  separate  fund,  and  used  only  for  the  care  and  maintenance  of  high- 
ways and  public  parks,  — in  fact,  provided  then  for  a  solution  of  nearly 
all  the  problems  that  are  now  attracting  public  attention  in  the  relations 
of  street  railway  corporations  to  municipalities." 

391.  Baltimore's  present  franchise  policy. — In  several  of 
the  larger  cities  of  the  country,  the  earliest  street  railway 
franchises  protected  the  public  interests  to  a  degree  that 
has  appeared  surprising  to  succeeding  generations.  We  have 
already  noticed  how  the  wisdom  of  Philadelphia's  early  street 
railway  ordinances  has  been  successfully  overcome  by  the  com- 
plaisant stupidity  of  the  city's  present  officials.  Baltimore, 
though  in  some  respects  less  fortunate  in  its  early  ordinances, 
has  in  recent  years  been  protected  against  reaction  by  the 
terms  of  the  city  charter.^  Since  the  adoption  of  the  reform 
charter  about  twelve  years  ago,  street  franchise  grants  have 
been  limited  to  a  period  of  twenty-five  years,  with  a  possible 
provision  for  a  renewal  of  twenty-five  years  more  upon  a  fair 
revaluation.  These  provisions  are  similar  to  those  incorpo- 
rated in  the  Greater  New  York  charter  in  1897  and  were  un- 
questionably the  result  of  a  movement  for  limited  franchises 
which  began  about  that  time  to  find  effective  public  expres- 
sion in  some  of  the  eastern  states.  Under  the  Baltimore 
charter,  also,  a  franchise  may  provide  that  upon  the  ter- 
mination of  the  grant  the  plant  and  property  situated  in  and 
about  the  highways  shall  become  the  property  of  the  city 
without  further  compensation  than  the  enjoyment  of  the 
grant,  or  that  the  property  may  be  purchased  by  the  city 
upon  a  fair  valuation.  If  the  city  acquires  the  property 
without  money  payment,  it  may  at  its  option  take  and  oper- 
ate the  plant  on  its  own  account,  or  may  renew  the  franchise 
for  a  term  of  not  more  than  twenty-five  years  at  a  revalua- 
tion, or  may  sell  the  franchise  to  the  highest  bidder  at  pub- 
lic sale.  If  the  city  reserves  the  right  to  acquire  the  prop- 
erty by  purchase  at  the  end  of  the  original  franchise  period, 
there  must  be  excluded  from  the  price  any  value  derived 
from  the  franchise  itself.  The  city  has  the  option,  in  case  it 

1  See  "  Digest  of  Oitv  ChartRrg,"  prepared  by  A.  R.  Hatton  for  the  Chicago 
Charter  Convention,  1906,  p.  114. 
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purchases  the  property,  to  operate  the  plant  on  its  own 
account  for  five  years  and  then  determine  either  to  continue 
the  operation  or  to  lease  the  plant  with  a  franchise  for  a 
limited  period,  or  to  sell  the  plant  to  the  highest  bidder. 
Every  franchise  must  contain  provisions  by  way  of  for- 
feiture or  otherwise  to  compel  compliance  with  its  terms  and 
to  secure  efficiency  of  public  service  at  reasonable  rates  and 
the  maintenance  of  the  property  in  good  condition  through- 
out the  full  term  of  the  grant.  No  street  franchise  may  be 
granted  until  it  has  been  advertised  in  a  daily  paper  for  at 
least  three  days  at  the  expense  of  the  applicant.  The  city 
is  required  to  reserve  in  all  grants,  the  right  of  full  muni- 
cipal superintendence,  regulation  and  control,  not  inconsist- 
ent with  the  terms  of  the  franchise. 

Under  these  charter  provisions  the  city  has  granted  several 
extensions  of  street  railway  routes.  The  most  significant 
provision  of  these  grants,  in  addition  to  the  provisions  made 
mandatory  by  the  charter  itself,  is  the  one  relative  to  arbitra- 
tion when  the  company  and  the  city  are  unable  to  agree  as  to 
the  fair  valuation  of  the  property  for  purchase.  It  is  pro- 
vided that  one  of  the  arbitrators  shall  be  appointed  by  the 
mayor  and  one  by  the  company  and  if  these  two  cannot  agree 
within  a  reasonable  time  they  shall  select  an  umpire.  In 
case,  however,  the  company  fails  to  name  its  arbitrator,  or 
in  case  the  two  first  appointed  do  not  within  a  reasonable 
time  choose  an  umpire,  then  the  mayor  is  to  appoint  both  the 
arbitrators  and  the  umpire.^ 

The  street  railways  of  Baltimore  are  now  consolidated 
under  the  United  Railways  and  Electric  Company  which 
pays  to  the  city  a  tax  of  nine  per  cent' of  its  gross  receipts  on 
all  lines  within  the  city  limits  except  about  twenty-two 
miles  of  track  constructed  on  private  rights  of  way  mostly 
along  old  turnpike  roads.  For  the  year  ending  December 
31,  1908,  the  amount  of  this  tax  was  $428,555.^  In  the 
original  franchises,  the  gross  earnings  tax  was  fixed  at 
twenty  per  cent,  but  was  later  reduced  to  twelve  per  cent, 
and  still  later  to  the  nine  per  cent  which  now  obtains. 

392.  Eight  per  cent  tax  on  gross  receipts,  with  radical 
penalty  for  non-payment ;  elaborate  service  regulations ;  local 

•See  Ordinance  118,  April  25, 1901,  "Public  Service  Corporations  of  Baltimore," 
p.  89. 
2  "  j^nnual  Report  o£  the  Qomptrojlpr  of  Eialtimore  City,"  1908,  pag«  18, 
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franchise  affecting  transit  lines  in  two  states— The  Kansas 
City  "Peace  Agreement." — One  of  the  earliest  of  the  elabor- 
ate and  carefully  drawn  street  railway  franchise  settlement 
ordinances  wliich  are  becoming  characteristic  of  the  more 
progressive  American  cities,  was  the  co-called  "  peace  agree- 
ment "  approved  by  the  mayor  of  Kansas  City,  Mo.,  June  2, 
1903,  and  accepted  on  the  following  day  by  the  three  street 
railway  companies  which  under  common  control  operate 
all  the  street  railways  in  Kansas  City,  Mo.,  Kansas  City,  Ks., 
and  two  or  three  suburban  towns.^  Prior  to  this  time  the 
street  railways  of  Kansas  City  were  extensively  operated  by 
cable  power.  The  purpose  of  the  ordinance  here  under  dis- 
cussion was  to  prescribe  the  terms  and  conditions  upon  which 
the  companies  should  make  certain  specified  changes  in  their 
tracks,  equipment  and  lines,  including  the  electrification  of 
the  cable  roads.  When  accepted  by  the  companies  the  ordi- 
nance was  to  become  a  fixed  and  binding  contract  covering  all 
the  lines  of  street  railway  existing  in  Kansas  City,  Mo.,  within 
the  city  limits  as  they  then  were  or  as  they  might  thereafter 
be  extended,  as  well  as  additional  lines  of  railway  which 
might  in  the  future  be  constructed  under  the  ordinance. 
The  companies  were  required  to  pay  the  city  annually  a  sum 
equal  to  eight  per  cent  of  the  gross  car  and  track  earnings  of 
all  their  lines  in  Kansas  City,  Mo.,  including  a  line  to  Inde- 
pendence, Mo.,  and  another  line  to  be  constructed  to  Swope 
Park,  outside  of  the  city  limits.  There  was  also  to  be  in- 
cluded in  the  gross  earnings  for  the  purpose  of  the  percent- 
age payments,  one  full  fare  for  each  passenger  taken  from  or 
to  suburban  lines  within  the  state  of  Missouri,  less  such  sum, 
not  exceeding  one  cent  per  passenger  one  way,  as  might  be 
paid  to  the  suburban  lines.  There  was  also  to  be  included 
such  proportion  of  the  charges  for  carrying  parcels  to  or 
from  points  outside  of  the  city  over  lines  within  the  city  as 
the  distance  carried  within  the  city  bore  to  the  whole  distance 
carried.  All  collections  for  track  earnings  on  tracks  in  Jack- 
son County,  Mo.,  were  to  be  included,  and  on  all  suburban  lines 
within  the  state  and  partly  in  some  other  state,  there  were 
to  be  included  all  fares  and  collections  of  the  character  de- 
scribed originating  in  Kansas  City,  Mo.  It  was  provided, 
however,  that  out  of  this  eight  per  cent  of  the  gross  earnings 

'  "  Franchise  Ordinances  for  Public  Utilities,"  Kansas  City,  1908,  p.  35. 
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there  were  to  be  first  paid  all  state,  county,  city,  school  and 
municipal  taxes  upon  the  property  oi  the  companies  in  Mis- 
souri of  the  character  then  assessable  by  the  state  board  of 
equalization  and  used  by  the  companies  in  operating  the  lines 
from  which  the  gross  earnings  were  received.  There  were 
also  to  be  subtracted  from  this  percentage  all  license  and 
occupation  taxes  and  taxes  upon  earnings  that  might  be 
assessed  or  levied  by  the  city  or  state  upon  such  property  in 
lieu  of  or  in  addition  to  existing  taxes.  License  fees  exacted 
by  the  city  were  also  to  be  subtracted  from  the  percentage, 
but  taxes  upon  real  estate  and  personal  or  mixed  property 
not  assessable  by  the  state  board  of  equalization  and  all  legal 
special  taxes  and  assessments  for  public  improvements  and 
for  parks  and  boulevards  were  to  be  paid  in  addition  to  the 
percentage  of  gross  receipts.  The  companies  were  required 
to  make  duly  sworn  statements  of  their  gross  earnings  each 
week  to  the  city  comptroller,  and  the  city  reserved  the  right 
at  any  time  to  examine  the  books,  trip  sheets,  vouchers  and 
papers  of  the  companies  so  far  as  might  be  necessary  for 
checking  up  their  gross  earnings.  Moreover,  the  sum  of 
$234,000  was  fixed  as  an  annual  minimum  of  the  percentage 
payments  after  June  1,  1903.  It  was  expressly  stipulated 
that  the  eight  per  cent  should  be  reckoned  for  each  year 
separately,  so  that  in  case  the  percentage  of  gross  receipts 
should  in  any  one  year  exceed  $234,000,  the  companies 
should  not  have  any  credit  on  account  of  such  excess  on  any 
other  year's  payments.  It  was  also  stipulated  that  if  the 
residue  of  the  eight  per  cent,  after  deducting  the  taxes  which 
were  first  to  be  taken  out  of  this  fund,  should  be  less  than  a 
sum  equal  to  $50  per  car  per  year  on  the  average  number 
of  cars  operated,  then  the  city  should  have  the  right  to  col- 
lect such  additional  sum  as  would  be  equal  to  the  aggregate 
of  such  car  license  fees. 

It  was  provided  that  for  certain  extensions  specified  in  the 
ordinance  the  necessary  consents  of  abutting  property  owners 
should  be  obtained  and  the  right  was  reserved  to  any  citizen 
to  secure  these  consents  if  the  companies  failed  to  do  so. 
The  ordinance  then  specified  in  detail  the  times  within  which 
electrification  should  be  completed  on  the  different  lines  of 
street  railways  and  the  points  to  which  the  lines  should  be 
extended  in  connection  with  such  electrification.     Existing 
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routes  on  certain  streets  were  to  be  abandoned  and  the  tracks 
removed  by  the  company.  A  provision  was  made  for  the 
construction  by  the  company  of  a  viaduct  on  Charlotte  street 
over  the  steam  railroad  tracks  of  the  Kansas  City  Belt  Eail- 
way  Company  at  the  joint  expense  of  the  companies  con- 
cerned. In  case  the  steam  road,  however,  refused  to  pay  its 
fair  share  of  the  cost  of  the  viaduct  and  approaches,  the  city 
bound  itself  to  pass  the  necessary  reasonable  ordinances  re- 
quested by  the  street  railway  companies  to  compel  the  co- 
operation of  the  steam  road  to  the  extent  of  paying  two- 
thirds  of  the  expense  of  construction  and  maintenance  of 
the  viaduct.  The  street  railway  companies  were  given  the 
right  to  bring  suit  in  the  city's  name  to  compel  the  steam  road 
to  "pay  up,"  but  the  failure  of  the  latter  to  join  in  the 
construction  of  the  viaduct  was  not  to  relieve  the  street  rail- 
way company  from  the  duty  to  cause  the  viaduct  to  be  con- 
structed within  the  time  specified.  As  soon  as  completed, 
tlie  viaduct  and  its  approaches  would  become  the  property  of 
the  city  subject  to  the  right  of  occupancy  by  the  street  rail- 
ways. 

The  city  reserved  any  right  it  then  had  to  control  and 
regulate  the  routing  of  cars  upon  the  existing  or  future  lines 
of  the  companies.  It  was  provided  that  certain  routing 
specifically  required  by  the  ordinance  should  not  be  held 
irrevocable  or  unchangeable,  but  should  always  be  subject 
to  reasonable  alterations  and  changes  by  the  law-making 
authorities  of  the  city,  subject  to  the  rights  of  abutting  prop- 
erty owners.  On  certain  lines  the  company  was  authorized 
to  operate  a  single  track  in  the  center  of  the  street,  with  the 
right  reserved  to  the  city  to  compel  the  removal  of  the  track  to 
the  side  of  the  street  and  the  construction  of  a  second  track 
whenever  the  city  should  direct.  Provision  was  made  for 
a  downtown  loop  over  which  the  cars  of  any  other  street 
railway  might  be  run  on  terms  and  conditions  which  the 
common  council  might  thereafter  specify  by  reasonable  ordi- 
nance. This  provision  for  joint  trackage  rights  was  in  addi- 
tion to  the  rights  reserved  by  what  was  known  as  the  "  three 
block  and  loop  clauses  "  set  forth  in  an  ordinance  of  April 
14,  1900,  and  in  certain  sections  of  an  ordinance  of  February 
5, 1889.  In  case  the  companies  should  dispute  the  reasonable- 
ness of  any  ordinance  passed  by  the  city  permitting  the 
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joint  use  of  tracks,  the  company  desiring  such  joint  use, 
pending  determination  of  the  dispute,  was  to  have  the  right 
to  use  the  tracks,  poles,  wires  and  electric  currents  upon  re- 
ceiving proper  authority  from  the  city  and  upon  executing 
to  the  company  owning  or  operating  the  tracks  a  sufficient 
bond  to  guarantee  the  payment  of  the  compensation  that 
might  be  fixed  in  connection  with  such  use.  As  compensation 
for  the  use  of  the  loop  tracks  owned  by  the  city,  the  Metro- 
politan Street  Eailway  Company  was  to  pay  $1200  a  year 
and  also  was  to  grant  the  free  use  of  its  own  tracks  to  the 
city  and  furnish  the  necessary  power  free  for  such  street 
sprinkling  cars  or  apparatus  as  the  city  might  see  fit  to  use 
in  sprinkling  the  streets  occupied  by  any  of  the  railway  com- 
panies, parties  to  this  agreement.  The  sprinkling  cars  were 
to  be  operated  by  the  city  at  its  own  risk. 

In  addition  to  the  extensions  specifically  required  by  the 
terms  of  this  agreement,  the  city  reserved  the  right  to  compel 
the  companies  to  make  additional  extensions  and  connections 
within  the  city  limits  as  then  established  or  as  they  might 
thereafter  be  enlarged,  wherever  such  extensions  were  reason- 
ably necessary  for  the  convenience  of  the  public,  but  not  more 
than  an  average  of  one  mile  of  double  track  per  year  prior 
to  December,  1905,  and  not  more  than  an  average  of  two 
miles  per  year  thereafter  could  be  required  under  this  pro- 
vision. 

The  companies  were  required  to  pave,  keep  in  good  re- 
pair and  repave  the  spaces  between  their  tracks,  between 
iheir  rails  and  for  eighteen  inches  on  either  side.  In  con- 
nection with  the  extensions  ordered,  it  was  stipulated  that  if 
the  streets  occupied  by  them  were  either  macadamized  or 
unpaved,  the  companies  would  be  required  to  pave  between 
their  tracks  and  their  rails  with  such  materials  as  should  be 
designated  by  the  board  of  public  works  at  the  time  of  the 
construction  of  the  railway.  If  thereafter  the  remainder  of 
any  street  should  be  paved  with  a  different  material,  the  com- 
pany could  not  be  required  to  change  the  paving  between 
their  tracks  and  rails  to  correspond  with  the  rest  of  the  street 
until  this  space  needed  to  be  repaved,  but  at  the  time  of  pav 
ing  the  remainder  of  the  street  the  companies  were  to  pave 
with  the  same  material  the  eighteen  inch  strip  on  either  side 
of  their  tracks. 
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This  agreement  stipulated  that  all  transfer  privileges  given 
and  granted  by  the  companies  up  to  that  time  should  be  con- 
tinued unless  circumstances  rendered  them  unreasonable. 
Furthermore,  universal  transfers  were  to  be  granted  over 
all  parts  of  the  system  in  Kansas  City,  Mo.,  and  also  over  the 
system  in  Kansas  City,  Ks.,  Eosedale,  Argentine  and  inter- 
mediate points  in  Kansas,  so  long  as  the  companies  or  their 
successors  continued  to  control  directly  or  indirectly,  have 
an  interest  in,  operate  or  have  operating,  traffic  or  carrying 
arrangements  with  the  companies  operating  or  controlling 
such  street  railway  lines  in  the  Kansas  towns.  It  was  ex- 
pressly stipulated  that  transfers  should  be  continued  so  long 
as  any  of  the  cars  of  the  Kansas  City,  Mo.,  lines  continued 
to  operate  over  any  of  the  tracks  of  the  Kansas  lines,  or 
vice  versa,  "  it  being  the  intention  that  the  provisions  as  to 
transfers  shall  extend  to  all  street  railway  lines  in  Kansas 
City,  Kansas,  Eosedale,  Argentine,  and  all  such  lines  within 
any  extension  of  the  corporate  limits  of  said  cities  or  any  of 
them,  which  shall  receive  from  or  deliver  to,  the  said  com- 
panies in  Missouri  any  of  their  _passengers  or  cars."  The 
difficulty  of  providing  universal  transfer  systems  without 
opening  the  way  for  the  abuse  of  the  privilege  is  so  great 
as  to  lend  a  special  interest  to  the  detailed  provision  on  this 
subject  in  this  Kansas  City  agreement.  This  provision  is  as 
follows : 

"  Tlie  foregoing  provisions  as  to  transfers  shall  not  be  so  construed 
as  to  enable  passengers  to  malie  what  is  comironly  known  as  a  'loop.' 
By  a  '  loop,'  is  meant  such  a  system  of  transfers  as  will  enable  a  passen- 
ger to  return  substantially  to  the  Initial  point  for  a  single  fare, — it 
being  the  intention  of  this  contract  that  transfers  shall  be  furnished 
thatwill  enable  a  passenger  to  go  by  a  reasonably  direct  route  to  his 
destination  at  any  point  on  the  company's  lines  for  a  single  fare,  and 
the  provision  as  to  '  loops '  shall  not  be  so  construed  as  to  interfere 
therewith,  but  it  shall  not  be  so  construed  that  a  transfer  shall  bo  given 
so  as  to  enable  a  passenger  to  go  to  one  point  and  stop  there  and  then 
return  by  some  other  route  to  the  point  from  which  he  started.  But 
the  city  specially  reserves  to  itself  the  right  and  power  by  reasonable 
ordinances  to  regulate  the  matter  of  transfers  so  as  to  carry  out  the 
spirit  of  this  section.  The  company  may  require  a  passenger  who 
requests  a  transfer  upon  a  transfer  to  then  declare  his  destination." 

The  companies  agreed  immediately  to  place  on  all  their 
roads  good  and  convenient  cars  to  accommodate  public  travel, 
and  to  keep  them  clean,  roadwprthy,  properly  heated  and 
lighted  and  in  good  and  safe  order  and  condition.    They  also 
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agreed  to  keep  their  roadbed  and  tracks  at  all  times  in  good 
order  so  as  to  afford  safe  and  convenient  travel,  and  the  cars 
were  at  all  times  to  be  "  equal  in  pattern,  style,  finish  and  con- 
dition to  ears  in  ordinary  use  on  the  best  managed  and 
equipped  lines  of  street  railway  in  the  United  States."  All 
cars  were  to  be  equipped  with  the  best  improved  appliances  for 
the  protection  of  the  lives  and  persons  of  passengers  and  of  the 
travelling  public.  Cars  were  to  be  run  at  all  times  and  places 
"  at  a  reasonable  rate  of  speed  under  the  particular  cir- 
cumstances," but  in  no  case  were  they  to  be  run  faster 
than  fifteen  miles  an  hour  in  the  central  district  of  the  city, 
or  more  than  twenty  miles  an  hour  outside  of  this  district, 
within  the  city  limits.  Detailed  minimum  schedules  of  the 
various  lines  were  embodied  in  the  ordinance,  but  the  city 
reserved  the  right  at  any  time  to  regulate  and  prescribe  by 
reasonable  ordinance  "  the  number  of  hours  in  each  day  and 
night  the  cars  on  said  street  railways  shall  run,  and  the 
speed  and  frequency  with  which  cars  shall  be  run."  There 
was  a  special  provision  to  the  effect  that  the  schedules  em- 
bodied in  the  ordinance  might  be  varied  on  Sunday  so  as  best 
to  accommodate  the  church,  park  and  recreation  travel.  The 
companies  were  required  to  assume  the  duty  of  stationing 
watchmen  at  all  steam  railroad  crossings  and  at  street  inter- 
sections and  dangerous  curves  in  the  downtown  district.  The 
city  agreed  to  pass  the  necessary  ordinances  requiring  the 
steam  roads  to  join  the  street  railway  companies  in  paying 
the  expense  of  the  crossing  service.  The  street  railway 
companies  were  also  to  maintain  electric  arc  lights  at  steam 
railroad  crossings,  the  expense  of  which  was  to  be  shared 
in  like  manner  by  the  steam  railroads.  The  street  railway 
companies,  however,  were  to  maintain  at  their  own  expense 
arc  lights  at  street  railway  crossings  and  at  dangerous  curves. 
The  street  railway  companies  were  made  primarily  responsi- 
ble for  the  stationing  of  watchmen  and  the  furnishing  of 
lights  at  crossings,  but  they  were  to  be  entitled  to  bring  suit 
in  the  name  of  the  city,  if  necessary,  to  compel  steam  rail- 
roads to  bear  their  share  of  this  expense. 

The  Metropolitan  Street  Eailway  Company  was  to  furnish 
free,  sufficient  electric  power  to  charge  the  storage  batteries 
of  the  police  and  fire  alarm  systems  of  the  city.  Upon  re- 
quest of  suburban  railway  companies  connecting  with  the 
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city  street  railways,  either  at  the  city  limits  or  within  the 
city  at  points  as  near  the  city  limits  as  it  should  be  possible 
to  make  the  connections,  the  city  railway  companies  were  to 
place  their  crews  in  charge  of  the  suburban  cars  at  the 
point  of  connection  and  carry  the  cars  with  the  passengers 
through  substantially  to  the  center  of  the  business  district 
of  the  city,  and  in  a  prompt  and  businesslike  way  return  the 
cars  to  the  points  from  which  they  were  received.  The 
street  railway  companies  were  entitled  to  collect  a  full  city 
fare  from  every  passenger  riding  on  a  suburban  car  within 
the  city  limits,  but  were  required  to  turn  over  to  the  subur- 
ban companies  one  cent  for  each  passenger  received  from  the 
suburban  lines.  This  payment  of  one  cent  per  passenger  4oes 
not  seem  to  apply  to  the  fares  collected  by  the  street  railway 
companies  on  outbound  suburban  cars.  United  States  mail 
or  light  packages  carried  on  suburban  cars  were  to  be  de- 
livered by  the  companies  at  the  nearest  point  on  their  lines 
to  the  points  of  destination,  but  the  city  reserved  the  right 
to'  prescribe  the  kind  of  packages  that  could  be  carried  on 
suburban  cars  within  the  city  lirnits,  or  to  prohibit  the  carry- 
ing of  such  packages  entirely.  Suburban  lines  that  were 
unable  to  connect  with-  the  street  railways  at  the  city  limits 
were  given  the  right  to  connect  with  the  tracks  inside  of  the 
city  limits  as  near  to  the  limits  as  practicable,  but  this  pro- 
vision was  not  to  be  construed  as  a  waiver  of  the  city's  right 
in  each  instance  to  determine  whether  or  not  it  would  permit 
the  suburban  cars  to  enter  the  city.  Street  railway  com- 
panies were  authorized  to  carry  light  packages  or  parcels 
not  in  the  possession  of  passengers,  but  this  was  not  to  be  done 
to  the  interference  with  passenger  traffic.  Eates  fixed  for 
this  service  by  the  company  were  to  be  uniform  and  reason- 
able, and  subject  to  regulation  by  reasonable  ordinance. 

Special  provision  was  made  in  this  agreement  for  the  con- 
struction of  a  double  line  street  railway  from  Kansas  City  to 
Swope  Park.  A  minimum  schedule  of  service  on  the  pro- 
posed line  was  prescribed,  and  the  right  was  reserved  to  the 
common  council  by  reasonable  ordinance  to  modify  this 
schedule.  The  words  "  reasonable  ordinance  "  were  defined 
as  meaning  "  such  an  ordinance  as  shall  not  provide  a  schedule 
which  shall  cause  said  company  to  expend  more  money  in  the 
operation  of  the  road  than  the  amount  of  fares  or  other 
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compensation  received  by  it  through  operating  said  road." 
The  route  to  Swope  Park  was  to  be  at  least  150  feet  wide 
throughout  its  entire  length  and  was  to  be  known  as  Swope 
Highway.  The  company's  tracks  were  to  be  located  upon  a 
strip  on  one  side  of  this  highway,  but  not  less  than  30  feet 
from  the  side,  unless  another  location  was  selected  with  the 
consent  of  the  board  of  park  commissioners.  Moreover,  the 
railway  was  not  to  occupy  more  than  30  feet  in  width  of  the 
highway,  but  upon  this  strip  the  companies  were  to  have  an 
exclusive  right  of  way,  subject  to  reasonable  regulations 
and  to  public  crossings  as  established  by  the  county  court  or 
the  park  commissioners.  The  park  board  was  given  the 
right,  however,  to  reduce  the  width  of  the  route  selected  to 
less  than  150  feet  to  avoid  legal  complications,  but  in  any 
case  the  route  could  not  be  reduced  to  les's  than  30  feet  in 
width.  The  companies  were  given  six  months  in  which  to 
select  the  route,  but  if  they  failed  to  do  so  within  that  time, 
the  park  commission  would  have  the  ■  right  to  select  and 
secure  the  route.  If  the  park  commission  should  fail  to 
select  the  route  within  twelve  months  after  the  taking  effect 
of  this  agreement,  then  the  companies  were  to  be  relieved 
from  any  obligation  to  secure  more  than  a  30-foot  right  of 
way.  Provision  was  made  for  the  construction  of  a  viaduct 
over  the  steam  railroad  tracks  at  Summit  street,  but  in  case 
the  damages  to  property  owners,  when  ascertained  by  private 
agreement  or  legal  proceedings,  should  exceed  $30,000  and 
the  city  was  unwilling  to  pay  the  excess  over  that  sum,  the 
companies  were  authorized  to  construct  the  approaches  to 
the  viaduct  to  a  width  less  than  the  full  width  of  Summit 
street,  but  not  less  than  36  feet.  If  the  steam  railroad 
company  whose  tracks  were  to  be  crossed  by  the  viaduct 
should  refuse  to  pay  its  fair  share  of  the  cost  and  the 
damages,  the  street  railway  companies  were  to  notify  the  city 
within  thirty  days,  and  within  a  reasonable  time  thereafter 
the  city  was  to  pass  the  necessary  reasonable  ordinance  re- 
quested by  the  company  to  compel  the  steam  railroad  to  co- 
operate in  the  construction  of  the  viaduct  and  to  pay  two- 
thirds  of  the  expense. 

It  was  stipulated  that  in  case  the  companies  failed  at  any 
time  to  pay  the  sums  due  the  city  under  the  eight  per  cent 
clause  within  thirty  days  after  such  sums  became  due,  then 
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the  city  should  have  the  right  "from  time  to  time  by  its 
officers  to  take  possession  of  all  the  property  of  said  com- 
panies in  Jackson  County,  Missouri,  and  to  run,  manage 
and  operate  said  road  or  roads  until  said  city  &hall  collect 
the  sum  which  may  be  due  it,"  and  in  case  of  the  companies' 
neglect  to  pay,  then  for  the  period  of  time  during  which  they 
were  in  default,  they  were  required  to  pay  sixteen  per  cent 
of  their  gross  receipts  less  twice  the  deductions  of  certain 
taxes  already  described.  The  companies  were  also  required 
to  keep  on  deposit  with  the  city  treasurer  a  fund  of  $1,500, 
to  be  drawn  upon  by  the  board  of  public  works  in  paying  the 
expense  of  work  which  the  city  had  to  do  on  account  of  the 
companies'  negligence.  It  was  also  provided  that  whenever 
the  removal  of  tracks  or  rails  was  necessary  in  connection 
with  laying  or  replacing  water  pipes  or  constructing  sewersj 
or  for  any  other  public  service,  the  companies  were  to  remove 
their  tracks  promptly  and  replace  them  at  their  own  expense ; 
but  the  city  was  required  to  use  all  reasonable  expedition  in 
making  the  improvements  in  order  that  travel  might  be  in- 
terrupted as  little  as  reasonably  possible. 

In  case  the  companies  failed,  neglected  or  refused  to  com- 
ply with  the  provisions  of  this  agreement  or  with  any  lawful 
ordinance  of  the  city,  then  in  addition  to  the  city's  rights  or 
remedies  under  general  law  or  otherwise,  the  powers  and 
privileges  conferred  by  this  ordinance  were  to  be  forfeited 
and  the  ordinance  become  null  and  void.  The  companies, 
however,  might  contest  the  validity  of  any  ordinance,  and 
in  that  case  no  forfeiture  would  lie  against  them  unless  they 
refused  to  obey  an  ordinance  after  its  validity  had  been 
finajly  decided,  but  the  companies'  obligation  to  build  the 
extensions  specified  in  the  agreement  was  to  be  conditioned 
upon  thei-r  obtaining  the  requisite  consents  of  property 
owners.  However,  it  was  provided  that  if  the  companies 
failed  to  build  the  required  extensions  within  the  time  and 
in  the  manner  specified  in  the  agreement,  subje-.t  to  exten- 
sions and  emergencies  for  which  provision  was  made,  then 
in  addition  to  forfeiture  by  the  companies  of  the  right  to 
make  the  extensions,  the  city  would  have  the  right  to  take 
possession  of  the  companies'  property  in  Jackson  County, 
and  operate  all  of  the  lines  of  road  until  it  should  collect 
$250,000  over  and  above  the  expenses  of  the  operation  as 
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liquidated  damages,  in  addition  to  the  double  percentage 
payment  already  provided  for  in  such  cases. 

By  this  agreement,  a  franchise  for  the  extensions  and 
new  lines  running  to  June  1,  1925,  was  given  and  the  com- 
panies agreed  that  all  their  rights  and  franchises,  no  matter 
how  acquired,  should  by  virtue  of  this  contract  expire  on 
June  1,  1925,  in  case  they  had  not  expired  earlier.  It  was 
expressly  stipulated  that  in  all  cases  where  the  companies 
were  required  to  remove  their  tracks,  as  soon  as  the  tracks 
were  removed  all  of  the  companies'  rights  in  the  portions 
of  streets  thus  abandoned,  should  immediately  cease.  It 
was  also  agreed  that  whenever  the  companies  should  cease 
regularly  to  operate  their  cars  over  any  track  or  portion  of 
track  in  good  faith  and  as  provided  in  the  ordinance,  they 
should  be  deemed  to  have  abandoned  such  track  and  should 
forthwith  remove  their  fixtures  from  the  streets  and  restore 
the  pavement  to  a  condition  satisfactory  to  the  city  engineer. 

The-  city  expressly  reserved  the  right  to  allow  other  com- 
panies to  use  the  extensions  granted  by  this  ordinance  for  a 
distance  of  three  consecutive  blocks  or  less,  on  such  terms 
and  for  such  compensation  to  the  owners  as  might  be  pre- 
scribed by  reasonable  ordinance. 

The  companies  were  required  to  furnish  free,  but  at  the 
risk  of  the  city,  such  power  as  might  be  necessary  to  operate 
the  special  fire  pumps,  but  not  to  exceed  500  •  horse-power, 
to  be  used  in  case  of  fire. 

393.  Effort  to  obtain  easier  franchise  conditions  blocked 
by  referendum  vote— Kansas  City,  Mo. — This  ordinance  of 
1902,  or  "  peace  agreement "  as  it  was  called,  proved  so  un- 
satisfactory to  the  companies  that  late  in  1909  they  at- 
tempted to  get  a  new  settlement  which  would  extend  the  fran- 
chises to  June  1,  1951,  subject  to  the  right  of  the  city  to 
purchase  the  property  after  1945,  and  which  would  eliminate 
all  reference  to  the  payment  of  percentages  on  gross  receipts 
and  would  provide  for  a  reduction  of  fares  to  the  rate  of  six 
tickets  for  a  quarter  or  25  tickets  for  a  dollar,  with  half  fares 
for  children  between  seven  and  twelve  years  of  age.^  The 
proposed  new  settlement  was  asked  by  the  companies  on  the 
plea  that  otherw'ise  they  would  be  unable  to  refund  some 

'See  "Franchise  Facts,"  a  campaiRn  pamphlet  compiled  by  J.  W.  S  Peters, 
December  10,  1909.  This  pamphlet  contains  a  reprint  of  the  new  proposed  fran- 
chise that  was  voted  down  by  the  electors. 
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of  their  bonds,  which  were  about  to  fall  due.  Tlie  arrange- 
ment was  so  unsatisfactory  that  although  it  was  passed  by 
both  branches  of  the  common  council  and  approved  by  the 
mayor,  it  was  overwhelmingly  defeated  when  submitted  to 
popular  vote  at  a  referendum  election  on  Eecember  16,  1909. 
One  of  the  strong  points  urged  against  the  new  ordinance 
was  its  curious  forfeiture  provisions.  Under  this  proposed 
franchise  the  companies  expressly  agreed  to  comply  with 
the  terms  and  conditions  of  the  ordinance  throughout  the 
period  of  time  covered  by  it  and  so  long  as  they  continued 
to  operate  any  street  railways  under  it.  They  further  agreed' 
that  if  they  should  make  default  in  the  ■  observance  of  any 
of  the  conditions  of  the  ordinance  and  if  such  default  should 
continue  for  a  period  of  three  months^  exclusive  of  times 
during  which  they  were  delayed  without  their  connivance 
by  unavoidable  accidents,  labor  strikes  or  orders  of  court, 
after  written  notice  had  been  served  upon  them  by  the  city, 
then  the  city  by  securing  the  judgment  of  a  court  of  com- 
petent Jurisdiction  might  declare  the  rights  and  privileges  of 
the  companies  forfeited.  It  was  provided,  however,  that  the 
companies  were  to  have  ninety  days  in  which  to  make  good 
their  default  after  the  judgment  of  the  court  had  been  en- 
tered, and  if  within  that  period  they  should  perform  the  acts 
required  of  them,  then  on  motion  the  judgment  was  to  be 
"  annulled,  set  aside  and  avoided."  In  other  words,  the 
companies  could  continue  the  violation  of  the  ordinance  for 
three  months  after  receiving  written  notice  from  the  city; 
they  could  then  postpone  judgment  as  long  as  possible  by 
litigation  through  the  courts;  they  could  then  go  on  violating 
the  ordinance  within  one  day  of  three  months  longer,  and  if 
on  the  last  day  of  this  last  period  they  complied  with  the  terms 
of  the  ordinance,  the  judgment  would  be  annulled.  There- 
upon the  companies  could  begin  again  to  violate  the  ordi- 
nance and  go  through  the  same  process  of  delay.  It  can 
readily  be  seen  that  in  the  matter  of  fares,  this  process  could 
be  carried  on  endlessly  with  very  little  loss  to  the  companies 
and  without  any  redress  for  the  city  from  the  forfeiture 
clause.  But  even  this  grotesque  forfeiture  provision  was 
further  limited,  for  the  proposed  ordinance  provided  that 
the  right  of  forfeiture  should  not  be  asserted  against  the 
mortgagees  of  the  companies'  property  or  affect  their  right  to 
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recover  by  foreclosure  of  the  property,  including  the  fran- 
chise, the  face  value  of  the  .notes,  bonds  or  other  evidences  of 
indebtedness  up  to  an  amount  within  $3,000,000  of  the  actual 
value  of  the  property  to  be  determined  as  provided  in  the 
purchasing  clause.  Inasmuch  as  this  forfeitable  margin  of 
$3,000,000  was  only  about  one-tenth  of  the  present  value 
of  the  property  as  claimed  by  the  companies,  it  can  readily 
be  seen  that  a  successful  forfeiture  under  the  proposed  ordi- 
nance at  best  would  have  scaled  down  the  capitalization  of  the 
property  not  more  than  ten  per  cent. 

394.  Compensation  adjusted  to  win  the  votes  of  taxpayers 
—  Denver.— On  May  15,  1906,  the  taxpayers  of  the  city  of 
Denver,  who  under  the  Colorado  constitution  are  given  the 
final  word  on  city  franchise  grants,  adopted  a  franchise 
granting  to  the  Denver  City  Tramway  Company  the  right 
to  maintain  its  system  of  street  railways  for  twenty  years.^ 
The  company  claimed  that  it  already  enjoyed  rights  un- 
limited as  to  time  under  previous  franchises,  but  in  spite  of 
this  fact,  it  was  nothing  loath  to  make  iiue  of  the  Initiative 
to  place  before  the  taxpayers  a  new  grant  drafted  according 
to  its  own  notions  of  propriety.  This  ordinance  recites  that 
public  needs  require  certain  extensions  of  the  existing  street 
railway  system  which  the  company  is  willing  to  undertake 
upon  the  terms  later  set  forth.  In  the  preamble  to  this  or- 
dinance, the  company  also  sets  forth  its  claim  that  "  it  is  now 
entitled  and  has  at  all  times,  and  will  indefinitely  be  en- 
titled," under  the  terms  of  prior  grants  and  without  any 
further  franchise  from  the  city,  to  operate  and  maintain 
its  existing  system  of  street  railways,  "  and  to  extend  the 
construction  and  operation  of  its  street  railway  system 
wherever  such  extensions  and  operations  are  required  for  the 
public  eon-venience."  Inasmuch,  however,  as  these  claims 
have  been  disputed  by  the  city,  and  certain  litigation  has 
arisen  concerning  the  validity,  extent,  scope  and  duration  of 
the  company's  franchises,  and  as  it  is  desired  to  proceed  with 
the  extensions,  improvements  and  new  construction  forth- 
with, without  awaiting  the  outcome  of  the  litigation,  but 
without  prejudice  either  to  the  company's  claims  or  to  the 
city's   claims,   an   ordinance   giving   an   undisputed   twenty- 

>  "  Franchises  and  Special  Privileges,"  granted  by  the  City  and  County  of  Denver 
1907,  p.  434. 
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year  franchise  is  proposed.  All  of  the  streets  covered  by 
the  company's  existing  tracks,  as  well  as  those  upon 
which  extensions  are  desired,  are  enumerated  in  the  ordi- 
nance. The  company  agrees  to  pay  the  city  during  the 
life  of  the  franchise,  the  sum  of  $1,200,000  in  equal  monthly 
instalments  of  $5,000.  This  payment  is  in  lieu  of  all 
car  licenses.  The  money  received  by  the  city  is  to  be 
kept  separately  by  the  city  treasurer  and  is  to  be  known 
as  the  tramway  fund.  Money  from  this  fund  is  to  be 
used  solely  for  the  establishment,  improvement  and  main- 
tenance of  the  streets,  boulevards  and  parks  of  the  city. 
The  gauge  of  the  company's  railway  must  not  exceed  four 
feet  eight  and  a  half  inches,  but  "wherever  needed  or 
desired  "  the  company  is  authorized  to  construct  and  main- 
tain two  gauges  by  laying  a  third  rail.  Poles  are  to  be  set 
on  the  sidewalk  at  the  curb  line,  not  less  than  100  feet  apart 
except  at  street  crossings  and  curves.  Trolley  wires  must  be 
suspended  at  least  eighteen  feet  above  the  rail.  Whenever 
any  street  occupied  by  the  company's  tracks  is  ordered 
paved,  the  company  must  pave  the  portion  between  the  rails 
of  each  track  and  two  feet  on  the  outside  of  each  rail  and 
keep  such  paving  in  repair.  Fares  on  the  company's  lines  are 
limited  to  five  cents  for  adults.  Children  between  six  and 
twelve  years  of  age  are  carried  at  half  fare,  and  children 
under  six  are  carried  free.  At  all  points  of  intersection  of 
its  lines,  the  company  must  transfer  its  passengers  without 
additional  charge,  but  it  may  not  be  required  to  transfer  pas- 
sengers from  one  of  its  lines  to  another  that  reaches  a  section 
of  the  city  adjacent  to  that  reached  by  the  first  line.  Within 
the  downtown  district,  the  speed  of  cars  on  the  streets 
is  limited  to  ten  miles  an  hour,  and  within  a  specified  belt 
outside  of  the  central  district,  speed  is  limited, to  fifteen 
miles  an  hour.  There  is  no  limit  placed  upon  the  speed  of 
cars  outside  of  this  belt.  The  ordinance  provides,  however, 
that  the  company  shall  conform  to  all  existing  general  ordi- 
nances concerning  the  health,  convenience  and  safety  of  the 
passengers  and  of  the  inhabitants  of  the  city,  as  well  as  to 
any  further  general  ordinances  that  may  be  necessary  in  the 
future  and  that  may  be  put  into  effect  by  the  city  under  its 
legislative  police  powers.  Thirty-two  extensions,  which  the 
company  agrees  to  make  at  its  own  expense,  are  enumerated 
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in  the  ordinance.  Two  viaducts  are  to  be  extended  and  one 
is  to  be  strengthened  and  reconstructed  by  the  company, 
and  the  old  cable  construction  on  certain  streets  is  to  be 
removed  and  replaced,  at  the  rate  of  not  less  than  four  miles 
a  year.  The  extensions  are  to  be  constructed  at  least  at  the 
rate  of  ten  miles  a  year,  and  in  case  the  extensions  enumer- 
ated in  the  ordinance  are  not  carried  through  as  provided  by 
its  terms,  the  city  council  may  declare  the  company's  fran- 
chises forfeited  so  far  as  they  relate  to  streets  and  places 
that  have  not  been  occupied,  but  it  is  stipulated  that  "no 
right  shall  be  forfeited  or  annulled  upon  any  streets,  alleys, 
viaducts,  bridges,  public  ways  or  places  upon  which  street 
railways  shall  have  been  built  or  constructed."  In  other 
words,  the  company  is  authorized  and  directed  to  make 
these  numerous  extensions,  but  if  it  fails  to  do  so  no  sub- 
stantial penalty  can  be  attached  to  its  negligence.  The  or- 
dinance expressly  provides  that  it  shall  not  constitute  a 
waiver  of  any  right  claimed  by  the  company  or  any  of  its 
predecessors,  and  that  it  shall  not  be  considered  as  a  waiver 
in  any  pending  litigation  between  the  city  and  the  company 
to  the  prejudice  of  either  party,  so  far  as  the  validity,  scope 
or  duration  of  any  of  its  franchises  is  concerned.  A  penal 
bond  in  the  sum  of  $50,000  was  to  be' executed  by  the  com- 
pany to  guarantee  that  the  terms  and  conditions  of  the  fran- 
chise would  be  observed  by  the  company  and  that  the  city 
would  be  indemnified  from  any  damages  arising  out  of  the 
exercise  of  the  grant. 

395.  Franchise  to  bidders  offering  lowest  fare;  license  tax 
per  foot  of  car  length ;  grants  limited  to  twenty  years — Cin- 
cinnati general  ordinance  of  1879. — The  general  ordinance 
adopted  by  the  common  council  of  Cincinnati  February  7, 
1879,  which  governed  the  granting  of  street  railway  fran- 
chises prior  to  the  renewal  grant  of  1896  under  the  Eogers 
law,  and  which  was  continued  in  force  except  in  so  far  as  its 
terms  were  inconsistent  with  that  grant,  is  a  document  of 
unusual  interest.^  Under  this  ordinance  every  application 
for  permission  to  construct  and  operate  a  street  railroad  was 
to  be  presented  in  duplicate  to  the  board  of  public  works 
and  the  common  council,  setting  forth  the  name  of  the  ap- 

'  Ordinance  No.  Z,9S4,  "  An  Ordinance  Providing  tor  the  Construction,  Operfi- 
tion  and  Government  of  Streei;  Railroads," 
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plicant,  the  proposed  termini,  the  streets  to  be  occupied  and 
the  number  of  all  tracks  to  be  laid  in  each  street,  with  the 
necessary  turnouts,  sidetracks  and  turntables  to  be  deline- 
ated on  a  plat  to  be  furnished  with  the  application.  Upon 
the  filing  of  such  petition  the  city  clerk  was  to  publish  a 
notice  of  the  application  for  three  consecutive  weeks,  and 
thereafter  the  board  of  public  works  was  to  consider  the 
application  and  transmit  its  recoinmendations  to  the  common 
council,  with  an  ordinance  establishing  the  routes  and  a 
resolution  requiring  the  advertisement  for  sealed  proposals 
to  construct  and  operate  the  railway,  with  such  modifications 
as  the  board  might  recommend,  at  the  lowest  rate  of  fare  in 
accordance  with  the  stipulations  of  the  ordinance.  Each 
proposal  was  to  specify  the  rates  of  single  cash  fares  and 
the  number  of  commutation  tickets  to  be  sold  for  $1,  for  50 
cents  and  for  25  cents.  When  the  proposals  had  been 
received  and  opened  by  the  board  of  public  works,  and  the 
party  who  had  offered  to  carry  passengers  at  the  lowest  rates 
of  fare  had  paid  $100  to  the  city  auditor  to  cover  printing 
expenses  and  had  filed  the  written  consent  of  the  property 
holders  along  the  proposed  route  representing  the  majority 
of  feet  frontage,  the  board  of  public  works  would  be  author- 
ized to  transmit  to  the  common  council  a  formal  ordinance 
granting  the  franchise  with  the  recommendation  that  it  be 
passed.  Within  thirty  days  after  the  passage  of  such  ordi- 
nance the,  grantee  was  required  to  file  a  written  acceptance 
together  with  a  bond  in  the  sum  of  $25,000  to  guarantee 
faithful  compliance  with  the  terms  of  the  ordinance  and  to 
indemnify  the  city  against  damages  that  might  result  from 
the  construction  of  the  road.  The  board  of  public  works 
would  have  the  right  to  prescribe  what  portions  of  a  street 
should  be  broken  up  at  a  time  and  to  direct  at  how  many 
points  the  work  might  be  carried  on.  The  right  to  construct 
a  street  railway  was  not  to  be  transferred  or  assigned  by  the 
grantee  without-  the  consent  of  the  board  of  public  works 
and  the  common  council.  All  construction  and  repair  work 
was  to  be  subject  to  the  supervision  of  the  board,  and  the 
owner  of  the  street  railway  was  to  pay  the  cost  of  engineering 
and  inspection.  The  construction  of  any  road  was  to  be 
begun  within  three  months  from  the  date  Of  the  grantee's 
contract  with  the  city,  and  the  whole  line  was  to  be  completed 
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and  in  operation  within  a  time  Hxed  by  the  board,  not 
exceeding  one  year.  In  case  any  track  should  not  be  used 
in  good  faith  for  the  period  of  six  months,  it  was  to  be  re- 
moved by  the  owner  within  ten  days  after  notice.  In  case 
any  portion  of  the  road  was  not  completed  within  the  time 
prescribed,  the  board  of  public  works  would  have  the  option 
to  finish  the  work  at  the  owner's  expense  in  streets  already 
broken  up,  and  the  owner  was  prohibited  from  any  further 
prosecution  of  the  work  until  he  had  reimbursed  the  board  for 
this  expense.  In  case  the  board  should  not  exercise  this  option, 
the  owner  of  any  such  incomplete  road  would  be  required  to 
cause  the  passengers  on  the  road  to  be  carried  to  its  terminus 
without  additional  charge  in  omnibuses  or  on  some  other 
street  railway.  The  gauge  of  all  street  railways  was  fixed  at 
5  feet  3  inches  "  measured  to  the  top  of  the  shoulders  of  the 
rails  on  the  inside."  The  city  reserved  the  right  to  authorize 
the  joint  use  of  not  to  exceed  one-tenth  of  the  route  of  any 
particular  street  railway  in  addition  to  that  portion  of  the 
tracks  of  all  street  railways  lying  within  a  certain  prescribed 
area  in  the  heart  of  the  city.  Any  company  using  another 
company's  tracks  was  to  pay  the  owner  a  proportionate  shai'e 
of  the  cost  of  construction  and  maintenance,  and  in  case  the 
the  companies  concerned  should  fail  to  agree,  the  board  of 
public  works  was  authorized  to  appoint  an  arbitrator  whose 
decision  in  the  matter  would  be  final.  The  city  also  reserved 
the  right  to  make  use  of  the  street  railway  tracks  between 
midnight  and  four  o'clock  in  the  morning  for  the  purpose  of 
hauling  material  in  city  cars,  but  the  running  of  the  com- 
pany's cars  during  these  hours  was  not  to  be  hindered  or  un- 
necessarily delayed  by  such  use. 

A  car  license  fee,  as  in  the  renewal  franchise  under  the 
Eogers  law,  was  to  be  paid  on  the  basis  of  $4  per  lineal  foot 
inside  measurement.  IJnder  the  old  ordinance,  however,  the 
gross  earnings  tax  was  only  2^%  and  the  right  of  the 
board  of  public  works  or  the  common  council  to  inspect  the 
street  railway  books  either  directly  or  by  an  agent,  extended 
only  to  the  purpose  of  ascertaining  the  amount  of  the  gross 
earnings.  The  owners  of  existing  street  railways  were  author- 
ized to  accept  the  terms  of  this  ordinance,  but  on  condition 
that  in  the  ease  of  certain  specified  routes  they  should  sell 
tickets  "in  packages  of  twenty-five  for  one  dollar,  twelve  for 
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forty-eight  cents,  and  six  for  twenty-four  cents,"  and  in  the 
case  of  another  specified  route,  should  charge  four  cents  cash 
fare  and  sell  tickets  at  the  rate  of  twenty-five  for  90 
cents,  twelve  for  45  cents  and  six  for  23  cents.  Eates 
of  fare  were  in  no  case  to  be  increased  beyond  the  rates 
specified  in  already  existing  contracts.  It  was  stipulated  that 
any  franchises  granted  under  this  ordinance  should  be  for  a 
period  of  twenty  years,  and  the  rights  of  any  existing  com- 
pany accepting  the  ordinance  should  be  extended  for  the  same 
period  from  the  date  of  acceptance.  It  was  stipulated  that 
upon  the  expiration  of  any  grant  in  case  the  franchise  was 
not  renewed  or  extended,  the  cars  should  cease  to  run,  if  it 
was  so  required  by  an  ordinance  of  the  council,  and  the  tracks 
should  be  removed  from  the  streets  and  the  streets  replaced 
in  thorough  repair,  at  the  expense  of  the  owners  of  the  tracks. 
But  if  the  right  to  operate  a  street  railway  through  any  of  the 
streets  occupied  by  the  owner  of  an  expiring  franchise  was 
granted  to  any  other  person,  the  latter  would  be  compelled 
to  purchase  the  existing  tracks  at  an  equitable  price,  as 
fixed  by  agreement  or  by  an  arbitrator  appointed  by  the 
board  of  public  works,  whose  decision,  if  approved  by  the 
hoard,  would  be  final.  Detailed  rules  for  the  operation  of 
cars  were  set  forth  in  this  ordinance,  some  of  which  are  of 
considerable  interest.  The  rate  of  speed  was  limited  to  six 
miles  an  hour.  Cars  were  not  to  stand  on  any  street  more 
than  three  minutes  except  with  the  permission  of  the  board 
of  public  works.  "  Cushioned  seats  "  were  not  to  be  used  in 
any  ear  between  the  first  of  May  and  the  first  of  November. 
The  cars  were  to  have  doors  and  platforms  as  wide  and  steps 
as  low  as  practicable.  It  was  stipulated  that  "no  bells  shall 
be  attached  to  either  of  the  animals  drawing  any  car." 
Processions  were  not  to  be  permitted  to  interfere  with  the 
running  of  cars.  These  regulations  as  well  as  all  other  reason- 
able regulations  then  in  force  or  thereafter  lawfully  adopted, 
were  to  apply  to  all  existing  street  railway  companies.  An  ex- 
tension of  route  might  be  granted  to  any  company  upon  appli- 
cation showing  the  consent  of  the  property  owners.  No 
advertisement  was  required.  But  the  term  of  the  extension 
was  in  every  case  to  be  limited  to  the  period  of  the  original 
grant  and  the  charge  for  carrying  passengers  was  not  to  be 
increased  by  reason  of  any  such  extension. 
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396.  A  fifty-year  franchise  obtained  under  the  Eogers  law  ; 
six  per  cent  of  gross  receipts  paid  to  city;  no  provision  for 
future  extensions;  revision  of  terms  at  the  end  of  twenty 
years  — Cincinnati.— Ohio  has  long  been  a  state  of  short-term 
street  railway  franchises.  In  1896,  however,  when  the  Cin- 
cinnati franchises  were  about  to  expire,  the  street  railway  in- 
terests secured  the  passage  by  the  state  legislature  of  what 
was  known  as  the  "Eogers  Law,"  by  which  cities  were 
authorized  to  extend  short-term  railway  grants  for  a  period 
of  fifty  years.  Shortly  thereafter  resolutions  were  adopted 
by  the  board  of  administration  of  Cincinnati  granting  a 
fifty-year  extension  of  time  to  the  Cincinnati  Street  Eailway 
Company.  This  extension  covered  not  only  the  company's 
own  lines,  but  the  routes  of  two  other  companies  which  were 
about  to.  be  consolidated  with  this  one.  Indeed,  the  grant 
was  made  upon  condition  that  the  roads  of  the  several  com- 
panies mentioned  in  it  should  be  brought  under  common 
ownership  and  control.  The  terms  and  conditions  of  the 
grant,  including  those  relating  to  rates  of  fare,  car  license 
fees,  gross  earnings  tax  and  transfers,  were  to  be  subject  to 
revision  arid  change  at  the  end  of  twenty  years,  and  every 
fifteen  years  thereafter,  by  the  board  of  administration  or  the 
common  council  of  the  city  after  a  public  hearing.  It  was 
provided,  however,  that  the  terms  so  fixed  should  be  equitable 
according  to  the  cost  of  carrying  passengers  at  the  time  and 
should  be  acceptable  to  the  company,  or  in  case  the  city  and 
the  company  could  not  agree,  then  all  questions  with  respect 
to  these  matters  were  to  be  submitted  to  the  adjudication  of  a 
court  of  competent  jurisdiction  upon  suit  brought  by  the 
company  to  enjoin  the  city  from  enforcing  the  terms  and 
conditions  that  had  been  fixed  by  it.  By  this  ordinance  all 
the  lines  of  street  railways  belonging  to  the  conipanies  con- 
cerned were  arranged  in  specific  routes,  each  to  be  separate 
and  distinct  and  not  "  to  depend  upon  the  validity  of  any 
other,  or  all  the  others."  The  company  was  authorized  to 
use  cables",  electricity  or  any  other  motive-  power  that  might 
be  approved  by  the  board  of  administration.  Cars  were  to 
be  run  continuously  (or  by  transfers)  in  each  direction  on 
all  the  company's  routes  from  terminus  to  terminus  between 
six  o'clock  in  the  morning  and  midnight  as  frequently  as  the 
convenience  of  the  public  might  require,  mi  within  gis 
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months  after  the  acceptance  of  the  franchise  cars  were  to  be 
operated  on  certain  routes  named  in  the  grant  between  mid- 
night and  six  o'clock  in  the  morning.  Furthermore,  the 
board  of  administration  reserved  the  right  to  designate  addi- 
tional routes  from  time  to  time  upon  which  night  cars  should 
be  run.  It  was  provided  that  the  company  should  grant  and 
accept  transfers  over  its  various  routes  according  to  a  schedule 
described  in  the  franchise.  The  transfers  were  to  be  issued 
upon  demand  at  the  time  of  payment  of  fare  or  within  three 
minutes  thereafter.  It  was  expressly  stipulated  that  transfers 
should  not  be'  transferable,  but  should  be  presented  within 
ten  minutes  after  the  arrival  of  the  passenger  at  -the  transfer 
point,  or  on  the  first  car  passing  over  the  transfer  route  with- 
out regard  to  time  limit.  A  person  holding  a  transfer  might 
present  it  at  the  transfer  point  or  at  any  point  further  along 
on  the  line  if  he  presented,  it  within  the  time  required.  The 
company  was  required  to  place  a  placard  in  each  of  its  cars 
showing  the  termini  of  the  route  and  a  list  of  the  transfers 
required  to  be  issued.  ,  The  board  of  administration  reserved 
the  right  within  six  months  after  the  acceptance  of  the  grant, 
if  it  should  be  found  proper  and  necessary,  to  change  or  add 
to  the  transfers  the  company  was  required  to  issue.  It 
appears  that  in  one  street  the  company  had  prior  to  this 
time  taken  to  the  sidewalk,  for  by  this  franchise  it  was  re- 
quired to  remove  its  tracks  from  the  sidewalk  on  either  side 
of  Clifton  avenue  between  certain  points,  and  to  relay  them 
in  the  center  of  the  street.  Certain  extensions  described  in 
the  franchise  were  to  be  constructed  within  one  year. 

On  all  the  routes  the  company  was  authorized  to  charge  a 
cash  fare  of  five  cents  subject  to  transfer  obligations,  but  on 
one  route  tickets  were  to  be  sold  at  the  rate  of  six  for  twenty- 
five  cents  and  on  another  at  the  rate  of  thirty  for  a  dollar, 
fifteen  for  fifty  cents,  or  seven  for  a  quarter,  but  in  case  the 
passenger  on  either  of  these  routes  desired  a  transfer,  he 
would  have  to  pay  the  full  fare.  Children  under  ten  years  of 
age  were  to  be  carried  at  a  cash  fare  of  three  cents,  or  at  the 
rate  of  two  for  five  cents,  and  children  in  arms  were  to  be 
carried  free.  It  was  further  stipulated  that  in  all  cases 
where  the  company  operated  its  routes  or  portions  of  them 
without  an  inclined  plane,  the  company  would  have  to  issue 
tickets  at  the  rate  of  ten  for  twenty-five  cents,  each  one  good 
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•  for  a  ride  "  on  the  truck  of  any  of  said  inclined  planes  from 
the  top  to  the  bottom  thereof,  or  vice  versa." 

It  was  expressly  stated  that  the  provisions  of  the  general 
ordinance  of  1^79,  and  of  all  other  street  railway  ordinances 
not  inconsistent  with  the  terms  of  this  grant,  should  remain  in 
force,  with  particular  reference  to  regulations  governing 
the  construction  and  maintenance  of  tracks,  the  character 
of  rails,  the  wires,  poles  and  fixtures  to  be  maintained,  and 
the  necessary  connections  with  generating  stations,  car-barns, 
etc.  The  company  was  by  the  terms  of  this  franchise  re- 
quired to  reconstruct  all  old  tracks  upon  the  order  of  the 
board  of  administration  in  streets  about  to  be  improved  as 
well  as  in  any  streets  where  reconstruction  was  deemed  neces- 
sary by  the  board.  The  company  was  required  to  pay  to  the 
city  a  car  Jicense  tax  of  $4  per  lineal  foot,  inside  measure- 
ment, of  every  car  operated  on  'any  of  its  routes,  except  sub- 
stituted and  extra  cars  for  winter  and  summer  use.  The 
company  was  required,  however,  to  submit  a  monthly  report 
of  all  such  extra  cars,  giving  the  number  of  them,  the  dates 
on  which  they  were  run  and  the  occasion  of  their  use.  The 
company  was  also  required  to  pay  into  the  city  treasury  in 
quarterly  instalments  five  per  cent  of  its  gross  earnings  on  its 
lines,  including  future  extensions,  within  the  city  limits  and 
within  the  limits  of  Hamilton  County.  Eeports  of  gross 
earnings  were  to  be  verified  and  the  city  auditor  or  any  per- 
son designated  by  the  board  of  administration  was  to  have 
authority  to  examine  the  company's  books  and  papers  at  any 
time  to  find  out  whether  or  not  the  proper  amounts  of  license 
fees  and  gross  earnings  tax  had  been  paid.^  The  company 
was  required  to  pay  $1,000  a  year  rental  for  the  use  of  the 
city's  tracks  and  poles  on  the  Eighth  Street  Viaduct,  and 
moreover  was  to  contribute  its  share  from  time  to  time  for 
the  expense  of  keeping  this  property  in  repair.  The  company 
was  also  required  to  settle  a  Judgment  for  $12,383,  with  in- 
terest, that  had  been  obtained  several  years  earlier  against 
one  of  the  company's  subsidiaries.  It  was  also  stipulated 
that  the  company  should  acquire  a  certain  portion  of  an  old 
turnpike  road  in  the  outskirts  of  the  town  and  donate  it  to 
the  city  free  from  all  incumbrances.     Cars  operated  by  the 

'The  car  license  fees  have  now  been  abolished  and  the  gross  receipts  tax  in- 
creased to  six  per  cent. 
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company  were  to  be  subject  to  the  approval  of  the  board  of 
administration.  Open  cars  were  to  be  run  in  warm  weather 
and  closed  cars  (heated)  were  to  be  used  in  cold  weather.  As 
one  of  the  conditions  of  the  grant  the  company  was  required 
to  pave  and  asphalt  at  its  own  expense  a  portion  of  Vine  street 
and  certain  street  intersections.  A  bond  in  the  penal  sum 
of  $250,000  conditioned  upon  the  faithful  performance  of 
the  requirements  of  the  franchise  was  to  be  executed  by  the 
company  in  favor  of  the  city. 

"This  franchise/'  says  a  leading  member  of  the  Cincin- 
nati bar,^  "  might  be  said  to  be  notable  in  the  following  par- 
ticulars :  In  the  first  place,  there  is  no  provision  for  extensions 
and  the  construction  of  extensions  is  entirely  within  the 
discretion  of  the  street  railway  company  itself.  In  the  sec- 
ond place,  there  is  no  distinct  grant  of  power  to  any  muni- 
cipal body  to  regulate  the  service  given  by  the  company,  in 
any  way,  except  as  regards  physical  condition  of  tracks  and 
cars.  There  is  the  general  provision  of  the  franchise  to  the 
effect  that  the  service  must  be  such  as  public  convenience 
requires,  but  there  is  no  express  authority  in  any  particular 
municipal  body  to  enforce  this  provision.  The  Board  of  Pub- 
lic Service  indulges  in  the  practice  of  adopting  and  enforcing 
schedules,  but  the  Cincinnati  Traction  Company  has  always 
denied  its  power  to  enforce  schedules,  and  has  kept  itself 
consistently,  in  the  position  of  accepting,  without  compulsion 
of  law,  and  with  such  modifications  as  it  pleases,  the  sched- 
ules proposed  by  the  Board  of  Public  Service.  Thirdly,  as 
to  the  rate  of  fare  there  is  no  control,  except  that  a  new  rate 
of  fare  may  be  periodically  adopted,  as  more  particularly 
set  forth  in  the  franchise  itself,  and  subject  to  the  conditions 
as,  set  forth  therein.  There  is  an  Ohio  statute  which  gives 
the  Board  of  Public  Service  and  the  Traction  Company 
power  to  agree  with  each  other,  at  any  time,  as  to  the  change 
in  transfer  system  or  in  routes,  but  there  is  no  express 
authority  in  the  municipality  to  decree  any  such  changes 
without  the  agreement  of  the  Traction  Company." 

The  Rogers  law  under  which  the  Cincinnati  Street  Rail- 
way Company  secured  this  fifty-year  renewal  franchise  re- 
mained on  the  statute  books  of  Ohio  only  from  one  legislative 
session  to  the  next.    The  outcry  of  the  people  against  long- 

>  Alfred  Bettman,  Esq.,  in  a  letter  dated  June  W,  1908, 
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term  franchises,  and  the  success  of  the  Cincinnati  company 
in  promptly  securing  the  renewal  of  its  privileges  for  the 
maximum  period  permitted  hy  this  law  caused  its  repeal  be- 
fore the  other  large  cities  of  the  state,  except  Dayton,  had 
acted  under  it.  Street  railway  franchises  may  not  now  be 
granted  in  Ohio  cities  for  terms  of  more  than  twenty-five 
years, 

397.  General  laws  of  California  relating  to  street  rail- 
ways.— Under  the  general  street  railroad  law  of  California, 
franchises  to  lay  railroad  tracks  in  the  streets  and  public 
highways  of  any  incorporated  city,  city  and  county,  or  town 
may  be  granted  by  the  local  authorities  for  a  term  not 
exceeding  fifty  years  under  such  restrictions  and  upon  such 
conditions  as  the  local  authorities  may  impose.^  Electricity, 
horses,  mules,  or  wire  ropes  moved  by  stationary  engines  are 
specified  as  the  kinds  of  motive  power  which  may  be  used 
on  street  railways.  In  all  cases  the  tracks  must  be  laid  on 
those  portions  of  the  streets  designated  in  the  local  franchises 
and  as  nearly  as  possible  in  the  middle  of  each  street.  The 
company  must  plank,  pave  or  macadamize  the  portion  of  the 
street  between  its  rails  and  for  two  feet  on  either  side,  and 
between  its  tracks  if  there  are  more  than  one,  and  keep  this 
portion  of  the  street  constantly  in  repair  and  with  good 
crossings.  The  gauge  of  the  tracks  may  not  be  more  than  five 
feet  and  there  must  be  left  a  sufficient  space  between  the 
tracks  to  allow  the  cars  to  pass  each  other  freely.  Two  or 
more  lines  of  street  railway  operated  by  different  companies 
may  by  lease  or  contract  use  the  same  street  or  tracks  upon 
terms  agreed  upon  between  them,  and  may  be  permitted  to  use 
the  same  street  or  tracks  for  a  distance  of  five  blocks  without 
such  lease  or  contract  "upon  payment  of  an  equal  portion 
for  the  construction  of  tracks  and  appurtenances  used  by 
such  railways  jointly."  Eates  of  fare  on  street  railways  may 
not  exceed  ten  cents  per  passenger  for  any  distance  under 
three  miles,  and  in  cities  of  the  first  class  may  not  exceed 
five  cents  per  passenger  for  a  single  trip  of  any  distance  in 
one  direction  "  along  any  part  of  the  whole  length  of  the  road 
or  its  connections."  Work  to  construct  a  street  railway  must 
be  commenced  in  good  faith  within  not  more  than  one  year 
from  the  date  of  the  local  franchise,  and  must  be  completed 

' "  Corporation  Laws  of  California,"  1907,  p.  110. 
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within  not  more  than  three  years  from  that  date,  but  the 
local  authorities  in  granting  the  franchise  must  fix  the  time 
for  the  commencement  or  completion  of  the  road,  subject  to 
the  limitation  that  the  company  must  be  granted  at  least 
six  months  for  commencing  its  road  and  at  least  eighteen 
months  for  completing  it.  Failure  to  comply  with  the  pro- 
visions of  the  general  law  or  of  the  local  franchise  in  regard 
to  time  of  construction  works  a  forfeiture  of  the  franchise 
unless  the  uncompleted  portion  is  abandoned  with  the  written 
consent  of  the  local  authorities.  Moreover,  an  extension  of 
time  of  not  more  than  one  year  may  be  given  for  the  com- 
pletion of  the  road,  but  no  extension  of  time  may  be  granted 
for  the  commencement  of  construction.  In  every  franchise 
to  construct  street  railways,  the  right  is  reserved  to  the  city 
to  grade,  sewer,  pave,  macadamize  or  otherwise  improve,  alter 
or  repair  the  streets,  and  this  right  cannot  be  alienated  or 
impaired.  Any  such  work,  however,  must  be  done  so  as  to 
obstruct  the  railway  as  little  as  possible,  but  if  necessary  the 
company  must  shift  its  rails  to  avoid  the  obstruction  made 
by  such  work.  Every  street  railway  company  is  required  to 
pay  to  the  city  a  car  license  fee  to  be  fixed  by  the  local  author- 
ities, at  a  sum  not  exceeding  $50  per  annum  in  San  Fran- 
cisco, and  not  exceeding  $25  in  other  cities  and  towns. 

398.  Street  railway  franchise  policy  outlined  in  the  charter 
of  San  Francisco. — The  charter  of  the  city  and  county  of 
San  Francisco,  in  effect  January  8,  1900,  pledges  the  city  to 
municipal  ownership  of  public  utilities  by  the  following 
specific  provision.^ 

"It  is  hereby  declarerl  to  be  the  purpose  and  intention  of  the  people 
of  the  City  and  County  that  its  public  utilities  shall  be  gradually  ac- 
quired and  ultimately  owned  by  the  City  and  County." 

The  board  of  supervisors,  which  corresponds  to  the  city 
council  in  other  cities,  is  authorized,  however,  "to  regulate 
street  railroads,  tracks  and  cars;  to  permit  two  or  more  lines 
of  street  railways,  operated  under  different  managements,  to 
use  the  same  street,  each  paying  an  equal  portion  for  the  con- 
struction and  repair  of  the  tracks  and  appurtenances  used  by 
said  railways  jointly  for  such  number  of  blocks,  consecu- 
tively, not  exceeding  ten  blocks;  to  fix,  establish  and  reduce 

'Article  18. 
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the  fares  and  charges  for  transporting  passengers  and  goods 
thereon;  to  regulate  rates  of  speed,  and  to  pass  ordinances 
to  protect  the  public  from  danger  or  inconvenience  in  the 
operation  of  such  roads."  '  The  board  of  supervisors  is  also 
given  specific  authority  to  grant  street  railway  franchises  for 
a  terra  not  exceeding  twenty-five  years  on  any  streets  not  re- 
served for  boulevards  or  carriage  driveways.^  The  procedure 
to  be  followed  in  granting  such  franchises  is  prescribed  in 
detail.  First  comes  an  application  by  a  company  desiring  to 
construct  a  road.  Then  follows  a  resolution  of  the  board  of 
supervisors  determining  whether  the  franchise  requested  or 
any  portion  of  it  should  be  granted,  and  fixing  the  terms  and 
conditions  of  the  grant  in  addition  to  those  provided  in  the 
city  charter  itself.  Then  notice  of  the  company's  application 
and  the  resolution  of  the  board  of  supervisors  must  be 
advertised  in  the  official  newspaper  for  ten  consecutive  days. 
This  advertisement  must  be  completed  not  less  than  twenty 
nor  more  than  thirty  days  before  any  further  action  is  taken 
by  the  board.  This  advertisement  must  state  the  character 
of  the  franchise,  the  term  of  its  proposed  continuance  and 
the  route.  It  must  also  call  for  bids  to  be  received  prior  to 
a  specific  time  and  must  state  that  no  bids  of  a  fixed  amount 
will  be  received,  but  that  all  bids  must  be  for  the  payment  of 
a  stated  percentage  of  the  gross  receipts  of  the  road.  All 
bidders  must  file  bonds  to  guarantee  their  bids.  At  the  next 
meeting  of  the  board  of  supervisors  after  the  time  fixed  for 
receiving  proposals,  the  board  is  required  to  open  the  bids 
and  award  the  franchise  to  the  person  or  company  offering 
to  pay  the  highest  stated  percentage  of  gross  receipts,  but  no 
award  may  be  made  unless  the  bidder  offers  to  pay  at  least 
three  per  cent  during  the  first  five  years  of  the  franchise 
period,  four  per  cent  during  the  next  ten  yea'rs  and  five  per 
cent  during  the  ten  years  after  that.  Moreover,  the  board  of 
supervisors  may  reject  all  bids  and  may  refuse  to  grant  a 
franchise  for  any  part  of  the  route  for  which  application  has 
been  made.  If,  however,  a  bid  is  accepted,  the  franchise  is 
to  be  granted  by  ordinance  and  at  least  ninety  days  must 
intervene  between  the  introduction  of  this  ordinance  and  its 
final  passage.    It  requires  a  three-fourths  vote  of  all  the  mem- 

>  Article  2,  chapter  2,  section  1,  paragraph  27. 
*  Article  2,  chapter  2,  section  6. 
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bers  of  the  board  of  supervisors  to  grant  a  franchise  and  a 
five-sixths  vote  to  pass  it  over  the  mayor's  veto.  When  any 
bid  for  a  street  railway  franchise  is  accepted,  the  franchise 
must  be  granted  upon  the  express  condition  that  the  percent- 
age of  gross  receipts  payable  to  the  city  shall  be  paid  for  each 
month  on  or  before  the  tenth  day  of  the  next  ensuing  month, 
"  and  upon  the  further  condition  that  the  whole  of  the  railway 
shall  be  continuously  operated,  and  that  at  the  end  of  the  term 
the  road-track  and  bed  of  such  railway  and  all  its  stationary 
fixtures  upon  the  public  streets,  shall  become  the  property  of 
the  City  and  County;  and  that  the  grantees  will,  within  one 
hundred  days  after  the  date  of  such  grant,  commence  the 
construction  of  such  railway,  and  continuously  thereafter,  in 
each  and  every  month  until  the  completion  thereof,  expend  in 
such  construction  at  least  the  sum  of  three  thousand  dollars." 
It  is  further  declared  in  the  city  charter  that  the  failure  of 
the  grantees  to  comply  with  any  of  the  conditions  just  de- 
scribed "  shall  work  an  immediate  forfeiture  of  such  franchise 
and  the  road  or  track  constructed  thereunder."  It  is  de- 
clared, moreover,  that  "  there  shall  be  no  power  in  the  Super- 
visors to  relieve  from  such  forfeiture  or  from  any  of  said 
conditions."  The  company  is  in  every  case  required  to  file 
a  sworn  monthly  statement  of  its  gross  receipts.  In  granting 
the  franchise,  the  board  of  supervisors  may  impose  such 
other  lawful  conditions  as  it  may  deem  advisable,  and  "  must 
expressly  provide  that  the  franchise  shall  not  be  renewed  or 
regranted,  and  that  the  Board  shall  at  all  times  have  the 
power  to  regulate  the  rates  of  fare  to  be  charged  by  those 
using,  operating,  possessing  or  enjoying  the  franchise,  and 
that  the  Finance  Committee  of  the  Board  shall  at  all  times 
be  permitted  to  examine  and  expert  their  books  as  to  such 
gross  receipts." 

399.  Street  railway  franchise  grants  in  San  Francisco  sub- 
sequent to  the  earthquake  and  the  graft  exposures. — It  was 
after  the  provisions  of  the  new  charter  went  into  effect  that 
San  Francisco  fell  under  the  control  of  the  Ruef-Sehmitz 
gang  of  bribers  and  blackmailers.  In  1905  the  United  Rail- 
roads of  San  Francisco,  which  had  up  to  that  time  operated 
their  lines  by  cable  traction,  opened  negotiations  with  the 
city  for  a  permit  to  change  the  motive  power  in  use  to  the 
overhead  electric  trolley  system. 
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"At  the  outset  there  was  a  demand  that  on  certain  main  arteries  of 
the  city  the  underground  electric  system  should  be  used,"  says  the 
report  of  the  mayor's  committee  ou  the  causes  of  municipal  corruption.' 
"TheUuited  Railroads  insisted  on  the  universal  use  of  the  overhead 
trolley,  and  made  no  ofEer  to  share  the  great  benefit  of  cheapened  oper- 
ation." Neither  better  seating  accommodations  nor  reduced  fares  were 
to  be  had  in  exchange  for  this  valuable  privilege.  The  only  offer,  as 
against  a  grant  worth  many  millions,  was  §200,000  to  the  city  to  be  ex- 
pended on  its  parks,  they  well  knowing  that  any  moneys  expended  on 
park  improvement  would  be  returned  many  times  to  tlie  cotters  of  the 
road  carrying  the  people  thither. " 

While  negotiations  for  the  change  of  motive  power  were 
pending  and  after  the  company  had  arranged  through  its 
attorney,  Abraham  Euef,  to  secure  from  the  corrupt  board 
of  supervisors  the  desired  permit,  the  terrible  earthquake 
and  fire  of  April,  1906,  intervened.  The  mayor's  committee 
charges  that  most  of  the  company's  cable  lines  suffered  very 
little  injury  from  this  disaster  and  could  have  resumed  opera- 
tion inside  of  a  month  after  the  fire,  but  that  the  company 
deliberately  fostered  the  belief  that  its  cable  lines  were  de- 
stroyed in  order  to  force  the  city  in  the  day  of  its  distress  to 
consent  to  the  change  of  motive  power,  under  the  belief  that 
the  operation  of  the  roads  could  be  more  quickly  restored  if 
equipment  with  the  overhead  trolley  system  was  permitted. 
At  any  rate,  pursuant  to  the  bargain  made  before  the  fire, 
the  board  of  supervisors  passed  the  required  ordinance 
authorizing  the  United  Eailroads  to  install  the  overhead 
trolley  system.  In  consideration  of  the  passage  of  this  ordi- 
nance, sixteen  supervisors  received  $4000  each,  another  re- 
ceived $10,000,  and  the  chairman  of  the  board  received 
$15,000.  In  spite  of  the  exposure,  the  United  Eailroads  are 
now  operating  the  overhead  trolley  systems  under  the  rights 
thus  acquired. 

In  January,  1906,  the  Parkside  Transit  Company  applied  to 
the  city  for  a  franchise  for  an  electric  road  on  certain  streets 
to  connect  with  the  lines  of  the  United  Eailroads.^  The 
Company  owned  a  large  tract  of  land  about  a  mile  and  a  half 
south  of  Golden  Gate  Park  which  it  desired  to  subdivide  and 

'  "Report  on  the  Causes  of  Municipal  Corruption'in  San  Francisco  as  disclosed 
by  the  Investigations  of  the  Oliver  Grand  Jury  and  the  Prosecution  of  certain 
Persons  for  Bribery  and  other  Offenses  aEtainst  the  State,"  by  a  committee  ap- 
pointed by  Mayor  Taylor,  October  12,  1908,  published  by  order  of  the  Board  of 
Supervisors  January  5, 1910,  p.  21. 

'For  the  official  history  of  the  Parlcside  franchise  grant,  see  San  Francisco 
"Municipal  Reports  "  1907-1908,  pp.  1165-96. 
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develop  as  a  residential  section.  One  of  the  company's  attor- 
neys who  had  $50,000  of  stock  in  the  project  applied  to 
Abraham  Euef,  the  San  Francisco  boss,  for  assistance.  Euef 
demanded  money,  which  was  paid,  but  the  plot  was  dis- 
covered before  the  ordinance  was  passed. 

"The  most  striking  incident  in  connection  with  this  transaction," 
said  the  mayor's  committee,!  "from  the  standpoint  of  one  trying  to 
analyze  the  forces  which  have  combined  to  embarrass  the  people  in 
these  prosecutions,  was  the  fact  tliat  the  attorney  who  reported  back 
the  necessity  for  bribery  was  a  former  judge  of  the  Superior  Court  and 
the  then  president  of  the  San  Ffanciseo  Bar  Association,  a  man  of 
ability,  good  social  and  professional  standing,  and  attractive  personality, 
and  although  it  was  made  public  that  he  had  neither  disclosed  the  crime 
to  the  District  Attorney  nor  withdrawn  from  the  investment  nor  given 
up  his  attorneyship  or  his  directorship  in  the  Parkside  Company,  he  did 
not  resign  his  presidency  of  the  Association." 

On  March  26,  1906,  the  board  of  supervisors  passed  a 
resolution  in  accordance  with  the  procedure  required  by  the 
city  charter  determining  to  grant  a  twenty-live  year  fran- 
chise over  the  streets  covered  by  the  application  of  the  Park- 
side  Transit  Company.  Notice  of  sale  of  this  franchise  was 
published  just  prior  to  the  earthquake,  but  on  account  of 
the  confusion  resulting  from  that  disaster,  the  sale  of  the 
franchise  was  not  carried  through  at  the  time  set.  The  com- 
pany renewed  its  application,  however,  in  October,  1906,  and 
on  November  12  of  that  year,  the  board  of  supervisors  passed 
a  new  resolution  determining  to  make  the  grant.  This  res- 
olution, in  addition  to  the  mandatory  conditions  of  the  city 
charter,  stipulated  that  the  grantee  should  pay  an  annual 
car  license  fee  to  be  fixed  by  the  board  of  supervisors  at  not 
more  than  $50  or  less  than  $15  per  car.  The  resolution  also 
stipulated  that  firemen,  policemen  and  mail  carriers,  while 
engaged  in  the  actual  discharge  of  their  duties,  were  to  be 
carried  free  on  the  road  to  be  constructed  by.  the  grantee. 
There  was  only  one  bid  for  this  franchise  and  that  was  put 
in  by  the  original  applicant,  the  Parkside  Transit  Company, 
which  offered  to  pay  for  the  franchise  the  minimum  per- 
centages required  under  the  city  charter.  The  bid  was 
accepted  and  an  ordinance  granting  the  franchise  was  intro- 
duced. While  the  ordinance  was  still  pending,  however,  the 
district  attorney  and  the  grand  jury  had  been  hot  on  the 

>  Worh  cited,  p.  28. 
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trail  of  the  grafters.  When  the  ordinance  came  up  for  final 
passage  in  April,  1907,  protests  were  made  on  the  ground 
that  it  contained  no  provision  for  the  sale  of  the  road  to  the 
city,  nor  for  an  eight-hour  day  for  employees.  Attention 
was  called  to  the  fact  that  when  the  proposed  franchise  had 
first  been  considered,  the  officials  of  the  company  had  an- 
nounced their  willingness  to  give  a  bonus  of  $100,000  to  any 
person  or  company  for  constructing  the  road,  and  had  stated 
that  if  the  condition  authorizing  the  city  to  take  over  the 
road  was  inserted  in  the  grant,  it  would  be  impossible  for  the 
company  to  bid  on  the  franchise,  inasmuch  as  the  United 
Railroads  of  San  Francisco  would  refuse  on  such  conditions 
to  grant  the  new  road  reciprocal  transfer  privileges.  Pinal 
action  on  the  ordinance  was  postponed,  and  in  July  the 
personnel  of  the  board  of  supervisors  was  entirely  changed 
through  the  enforced  resignation  of  the  grafters.  In  Sep- 
tember the  majority  of  the  new  committee  on  public  utilities 
reported  against  the  passage  of  the  ordinance,  primarily  on 
the  ground  that  the  passage  of  the  ordinance  "would  ratify 
acts  of  corruption  and  betrayal  of  a  public  trust."  The  com- 
mittee also  raised  certain  objections  to  the  franchise  on  its 
merits.  One  member  of  the  committee,  however,  submitted  a 
minority  report  in  which  he  took  the  ground  that  the  cor- 
ruption connected  with  the  early  negotiations  should  not  be 
permitted  to  have  any  effect  upon  the  passage  of  this  ordi- 
nance, which  he  deemed  to  be  a  meritorious  one.  In  connec- 
tion with  his  report,  he  submitted  a  detailed  statement  from 
the  president  of  the  Sunset  District  Improvement  Club  in 
answer  to  the  objections  set  forth  by  the  majority  of  the  com- 
mittee. His  own  attitude  in  the  matter  was  expressed  in  the 
following  words: 

"Shoultl  your  honorable  body  determine  on  a  policy  of  enmitjr  to 
public  utilities  and  enterprises,  or  burden  them  with  all  that  corporations 
will  bear,  the  minority  of  your  committee  dares  to  foretell  that  the 
stream  of  the  life  of  this  City  would  soon  run  dry  and  the  prosperity 
and  iudustries  now  in  existence  soon  be  destroyed. " 

The  upshot  of  the  matter  was  that  the  company  filed  cer- 
tain supplemental  agreements  to  meet  some  of  the  objections 
raised  by  the  majority  of  the  committee,  and  finally  secured 
the  passage  of  the  ordinance.  Besides  agreeing  to  make  cer- 
tain street  improvements,   the  company  stipulated  that   it 
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would  Qonstmct  its  railway  according  to  standard  gauge, 
and  that  it  would  relinquish  all  rights  conferred  by  the  or- 
dinance to  construct  either  an  elevated  railway  or  a  subway 
along  the  route  described.  The  company  also  stipulated  that 
the  city  should  have  "the  right  at  any  time  during  the  last 
ten  years  of  the  life  of  said  franchise  to  acquire  the  same,  to- 
gether with  the  power  plant,  poles,  wires,  roadbed,  rails,  roll- 
ing stock  and  other  equipment  of  said  railway  at  such  fair  and 
reasonable  valuation  as  may  be  agreed  upon  by  the  holder  of 
said  franchise  and  the  City  and  County  of  San  Francisco,  or, 
failing  such  an  agreement,  at  such  valuation  as  may  be  fixed 
by  a  court  of  competent  jurisdiction."  This  last  clause  is 
certainly  a  curious  "  concession  "  to  the  city,  for  if  the  fran- 
chise were  permitted  to  run  its  course,  the  tracks  and  other 
fixtures  in  the  streets  would  revert  to  the  city  without  cost, 
and  the  franchise  itself  would  become  extinct  at  the  end  of 
twenty-five  years,  while  by  this  special  reservation  the  city 
was  given  the  right  to  purchase  both  the  franchise  and  all 
the  property  at  any  time  during  the  last  ten  years  of  the 
twenty-five  year  period. 

By  an  ordinance  approved  September  14,  1908,  a  franchise 
was  granted  to  the  Presidio  and  Ferries  Eailroad  Conipany 
for  an  extension  of  its  line.'^  This  grant  was  made  in  accor- 
dance with  the  regular  procedure  and  subject  to  the  condi- 
tions described  by  the  city  charter.  The  company  was  also 
required  to  maintain  "  so  far  as  lies  within  its  power  "  re- 
ciprocal transfer  privileges  with  lines  of  street  railroad  inter- 
secting its  road  at  two  specified  points.  It  was  also  required 
to  install  and  maintain  first-class,  ornamental  iron  poles  of 
a  design  to  be  approved  by. the  board  of  supervisors  for  use 
in  the  permanent  construction  of  its  lines.  Its  feed  wires 
were  to  be  carried  underground,  however.  On  each  alter- 
nate pole  the  company  was  to  install  and  maintain  at  its  own 
expense  electric  lights  for  street  lighting  purposes.  The 
most  significant  thing  about  this  grant,  however,  was  that  it 
was  for  a  period  ending  December  10,  1913,  the  date  upon 
which  the  company's  main  franchise  would  expire. 

400.  Diflferential  rates  of  fare ;  heavy  percentage  payments  ; 
a  monopoly  operating  under  competitive  grants— Richmond, 
Va. — By  an  ordinance  approved  August  28,  1895,  the  Eich- 

1  Municipal  Reports,  already  cited,  pages  1308-10. 
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mond  Traction  Company  received  a  franchise  for  the  con- 
struction of  a  railway  over  certain  specified  routes,  includ- 
ing Broad  street/  It  was  provided  that  the  construction  of 
the  Broad  street  routes  should  be  begun  within  ten  days 
after  the  ordinance  took  effect,  and  should  "be  pushed  dili- 
gently and  without  interruption  or  cessation  toward  conclu- 
sion" so  that  the  company  would  have  its  cars  in  operation 
over  the  entire  routes  within  nine  months.  All  materials  to 
be  used  and  the  manner  of  construction  of  the  road  were  to 
be  subject  to  the  approval  of  the  city  engineer.  Before 
commencing  the  work  the  company  was  required  to  deposit 
with  the  city  treasurer  $10,000  of  city  bonds  or  United  States 
currency  to  guarantee  that  the  work  would  be  commenced 
and  completed  within  the  time  specified  in  a  manner  satis- 
factory to  the  committee  on  streets.  It  was  provided  that  if 
the  company  failed  to  have  its  cars  in  operation  at  the  time 
required,  or  if  after  beginning  the  work  of  construction  the 
company  failed  to  prosecute  the  work  "in  a  proper  manner 
and  with  due  diligence,  to  the  satisfaction  of  the  Committee 
on  Streets,"  and  continued  in  the  improper  prosecution  of 
the  work  for  ten  days  after  receiving  notice,  all  the  privi- 
leges of  the  franchise  would  cease  and  the  tracks  laid  in  the 
streets  would  revert  to  the  city.  The  company  was  required 
to  render  "  fair  service  to  the  public "  daily  between  six 
o'clock  in  the  morning  and  twelve  o'clock  midnight.  It  was 
stipulated  as  a  part  of  the  company's  undertaking  to  render 
fair  service  that  its  cars  should  be  run  on  the  Broad-street 
route  on  such  a  schedule  that  some  one  of  the  cars,  both  going 
and  coming,  should  pass  each  point  on  the  route  between  cer- 
tain streets  at  least  every  five  minutes.  Authority  was  re- 
served to  the  committee  on  streets,  however,  to  require  froni 
time  to  time  that  the  company  should  furnish  a  quicker  serv- 
ice, and  service  on  the  company's  lateral  routes  was  to  be  such 
as  should  be  determined  by  the  committee  from  time  to  time. 
The  company  was  to  keep  its  cars  and  tracks  in  proper  re- 
pair and  its  ears  in  neat  condition.  The  company  was  also 
required  to  equip  its  cars  with  fenders  or  other  life-saving 
appliances  approved  by  the  committee,  and  if  the  company 
failed  for  ten  days  after  notice  of  complaint  to  fulfill  any 

I "  Franchises  Granted  by  the  City  Council  of  Riobmond,  Virginia  "  to  Decem- 
ber 81, 1899,  p.  106. 
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of  these  conditions  to  the  satisfaction  of  the  committee,  it 
would  be  subject  to  a  fine  of  from  $10  to  $100,  each  day's 
failure  to  be  a  separate  offense.  If  the  company  should  fail 
to  rectify  within  ten  days  any  grounds  of  complaint,  unless 
temporarily  prevented  by  unforeseen,  extraordinary  and  im- 
personal cause,  and  should  fail  to  satisfy  the  committee  that 
thereafter  fair  and  satisfactory  service  would  be  rendered 
and  its  cars  and  tracks  be  kept  in  proper  condition,  then  it 
would  be  optional  with  the  committee  to  notify  the  company 
not  to  run  its  cars  upon  any  portion  of  the  tracks  in  regard 
to  which  the  complaint  was  made  until  authorized  to  do  so 
by  the  committee  or  the  city  council.  If  at  any  time  after 
forty-eight  hours  from  the  receipt  of  such  notice  from  the 
committee  the  company  continued  to  run  its  cars  contrary  to 
the  committee's  orders,  the  company  would  subject  itself  to  a 
fine  of  from  $10  to  $100  for  each  car  so  run,  each  day's  run- 
ning to  be  a  separate  offense. 

The  roadway  between  the  rails  and  the  tracks  and  for  two 
feet  on  either  side  was  to  be  paved  and  kept  in  repair  at  the 
expense  of  the  company.  In  paying,  repairing  or  repaving, 
the  company  was  to  have  the  work  done  by^  the  contractor 
employed  by  the  city  to  do  the  remaining  portions  of  the 
streets,  on  condition  that  such  contractor  would  agree  with 
the  company  to  do  the  work  at  a  cost  not  in  excess  of  what  he 
charged  the  city  for  an  equal  amount  of  work.  All  rails  and 
materials  used  by  the  company  were  to  be  satisfactory  to  the 
city  engineer.  In  case  the  company  failed  to  perform  any  of 
these  obligations  for  ten  days  after  written  notice,  it  would 
be  liable  to  a  fine  of  from  $10  to  $50  for  each  day's  failure, 
and  the  city  council  would  be  authorized  to  forbid  the  run- 
ning of  any  cars  along  the  streets  where  the  work  was  to 
be  done  until  the  company  had  fully  complied  with  the  city's 
requirements.  In  case  of  failure  to  perform  its  obligations 
with  reference  to  the  paving,  repaving,  repairing  and  grad- 
ing of  streets,  the  city  engineer  was  authorized  to  do 
the  work  and  the  expense  of  it  would  become  a  lien  upon 
the  company's  tracks  prior  to  any  other  encumbrance  upon 
them. 

The  company  was  given  the  right  to  operate  its  cars  by 
electricity  or  any  other  motive  power,  except  steam,  that 
might  thereafter  be  authorized  by  the  city  council.    The  city, 
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however,  reserved  the  right  to  revoke  at  any  time  the  per- 
mission for  the  use  of  electricity  as  a  motive  power,  or  to 
put  any  further  conditions  upon  such  use. 

This  franchise  was  also  granted  on  the  express  condition 
that  the  company  would  allow  the  joint  use  of  its  tracks 
upon  reasonable  terms  to  any  other  company  authorized  by 
the  council.  This  permission  would  not  be  required,  how- 
ever, unless  a  similar  privilege  was  conceded  by  the  other 
company  to  the  grantee  under  this  franchise.  But  the  joint 
use  of  tracks  was  limited  to  three  squares  in  the  case  of  a 
company  using  a  different  motive  power.  In  case  two  com- 
panies were  unable  to  agree  in  regard  to  the  terms  for  the 
joint  use  of  tracks  the  matter  was  to  be  settled  by  arbitra- 
tion, one  disinterested  person  being  chosen  by  each  company 
and  a  third  by  the  two  so  selected.  In  case,  however,  the 
grantee  under  this  franchise  should  fail  to  appoint  an  arbi- 
trator within  thirty  days  after  being  requested  to  do  so,  the 
right  to  make  the  appointment  for  the  company  would 
devolve  upon  the  city  engineer.  Furthermore,  in  ease  the 
two  arbitrators  chosen  by  the  respective  companies  were  un- 
able to  agree  on  terms  and  conditions,  or  failed  to  select  an 
umpire  to  act  with  them,  it  would  devolve  upon  the  city 
engineer  to  name  the  umpire.  No  other  company  was  to 
connect  with  this  company  except  by  permission  of  the  city 
council,  and  a  company  making  any  such  connection  was  to 
arrange  with  this  company  for  the  transfer  of  passengers. 

It  was  also  stipulated  that  the  company  should  not  there- 
after erect,  complete  or  occupy  any  power  house  either  within 
or  without  the  city  limits  within  one  hundred  yards  of  a 
private  school,  a  public  school  of  the  city,  or  any  place  of 
public  worship  in  the  city  which  had  been  established  at 
the  time  the  construction  or  occupation  of  such  power  house 
was  commenced. 

It  was  provided  that  as  compensation  for  the  franchise 
and  in  satisfaction  of  all  city  taxes  upon  its  property,  the 
company  was  to  pay  annually  into  the  city  treasury  5%  of 
its  entire  gross  receipts  from  freight  and  passenger  traffic, 
until  January  1,  1900.  The  auditor  of  the  city  and  the  chair- 
man of  the  committee  on  finance,  or  an  accountant  authorized 
by  the  latter,  were  to  have  the  privilege  of  examining  the  com- 
pany's books  once  every  six  months  in  order  to  verify  or 
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correct  the  reports  made  by  the  company  relative  to  its  gross 
receipts.  The  council  reserved  "  the  power  to  charge,  after 
the  first  day  of  January,  1900,  such  an  annual  sum  as  it  may 
deem  fair  and  proper  for  the  use  and  occupancy"  of  the 
streets  named  in  the  grant.  Payments  to  be  made  under 
the  express  terms  of  the  franchise  prior  to  January  1,  1900, 
and  as  might  be  required  by  the  council  after  that  date,  were 
to  constitute  a  lien  on  the  company's  tracks  and  cars  prior 
and  superior  to  any  other.  In  case  the  company  continued 
in  default  in  any  such  payment  for  a  period  of  thirty  days, 
the  council  would  have  authority  to  require  the  company  to 
cease  running  any  one  or  more  of  its  cars  upon  any  of  its 
routes  until  payment  had  been  made. 

The  rates  established  by  this  ordinance  were  five  cents  for 
a  cash  fare  and  six  tickets  for  twenty-five  cents,  good  at  all 
times  for  a  continuous  ride  in  the  same  general  direction. 
The  company  was  required,  however,  to  sell  tickets  at  half 
rates  for  the  accommodation  of  school  children,  such  tickets 
to  be  used  from  eight  in  the  morning  until  four  in  the  after- 
noon, from  Monday  to  Friday  inclusive.  Half-rate  tickets 
were  also  to  be  placed  on  sale  for  general  use  between  six 
and  seven  o'clock  in  the  morning  on  all  days  but  Sundays. 
The  company  was  also  to  receive  transfer  passengers  without 
extra  charge  from  any  company  which  the  city  council  re- 
quired to  give  free  transfers.  Transfer  arrangements  were 
to  be  settled  by  agreement  between  the  companies,  or  by  ar- 
bitration. A  fine  of  from  $10  to  $100  was  to  be  levied  upon 
any  company  for  refusing  to  give  a  proper  transfer  ticket 
under  the  terms  set  forth. 

The  company's  road  was  not  to  be  assigned  or  leased  to  any 
other  company  or  person  without  the  consent  of  the  city 
council,  and  was  not  in  any  case  to  be  so  assigned  or  leased 
unless  the  company's  entire  routes  were  assigned  or  leased 
at  the  same  time  to  the  same  party.  The  company  was  also 
forbidden  to  permit  the  use  of  its  route  by  any  other  com- 
pany or  person  without  the  consent  of  the  council.  The 
franchise  was  to  run  until  January  1,  1926,  unless  sooner 
forfeited. 

By  another  franchise  approved  December  33,  1899,  the 
Richmond  council  gave  to  the  Eichmond  Passenger  and 
Power  Company  the  right  to  construct  a  street  railway  on  a 
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large  number  of  routes.^  This  grant  was  made  for  a  period 
of  thirty  years  from  January  1,  1900,  unless  it  was  sooner 
surrendered  or  forfeited.  It  was  stated  that  this  limitation 
of  time  was  one  of  the  essential  and  governing  conditions  of 
the  grant,  and  accordingly  the  company  was  required  to 
agree  that  it  would  at  the  expiration  of  the  franchise  period 
peaceably  yield  possession  to  the  city  of  every  street  or  public 
place  occupied  by  it,  cease  to  operate  its  street  railway  system 
and  thenceforth  "  make  no  claim  of  any  kind  to  exercise 
any  right  whatever"  under  the  franchise,  or  under  any 
charter  or  corporate  right.  The  city  reserved  the  right  during 
the  twelve  months  next  preceding  the  expiration  of  the  fran- 
chise period  to  give  the  franchise  rights  then  being  exercised 
by  the  company  or  its  successors  to  any  other  person  or 
corporation,  and  to  deliver  to  such  person  or  corporation 
the  entire  railway  plant  then  located  within  the  city.  In 
such  case,  the  value  of  the '  plant  at  the  time  of  the  ex- 
piration of  the  grant,  and  exclusive  of  the  value  of  the 
grant  itself,  was  to  be  estimated  and  paid  for  by  the  person 
or  company  to  whom  the  new  franchise  was  granted.  The 
grantee  was  also  required  to  keep  its  principal  office  in  the 
city  of  Eiehmond,  and  keep  its  auditing  and  disbursing 
officers  there,  together  with  its  books  and  accounts.  At  least 
three  of  the  company's  directors  were  to  be  residents  of  the 
city.  Under  this  franchise  no  power  house  could  be  erected 
within  a  hundred  yards  of  any  school  or  church.  The  com- 
pany was  not  to  carry  freight  or  United  States  mail  on  its 
lines  without  the  consent  of  the  council.  The  city  reserved 
the  right  to  require  joint  use  of  tracks  and  the  interchange 
of  transfers  under  practically  the  same  conditions  as  those  set 
forth  in  the  Richmond  Traction  Company's  ordinance 
already  described.  The  company  was  required  to  operate  all 
of  it's  lines  during  the  entire  period  of  the  grant  in  such  a 
manner  as  to  render  efficient  public  service  with  ample 
motive  power.  Cars  were  to  be  of  the  most  approved  pattern 
and  kept  clean,  well  ventilated,  provided  with  comfortable 
seats,  heated  whenever  necessary  for  the  comfort  of  passen- 
gers, and  lighted  at  night  with  electric  or  some  other  equally 
efficient  lights  approved  by  the  committee  on  streets.  The 
cars  were  to  be  kept  in  good  repair  and  equipped  with  life 
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guards.  Each  car  was  to  have  displayed  on  it  tlie  name  of 
the  line  or  point  of  destination  in  letters  of  such  size  as  to 
be  readily  discernible  by  persons  of  ordinary  eyesight.  The 
tracks  were  to  be  laid  in  concrete  construction  whenever 
required  by  the  committee  on  streets.  The  rails  used  were 
to  be  subject  to  the  approval  of  the  city  engineer.  The  com- 
pany was  to  pay  the  cost  of  paving  and  repairing  the  road- 
way in  and  about  its  tracks,  the  work  to  be  done  by  the  city's 
contractor  and  to  be  paid  for  on  requisition  of  the  committee 
on  streets.  This  committee  was  given  th?  absolute  right  to 
determine  the  amount  of  indebtedness  due  from  the  com- 
pany. 

The  rates  of  fare  were  the  same  as  those  set  forth  in  the 
Eichmond  Traction  Company's  ordinance,  with  certain 
minor  modifications.  Each  passenger  was  to  have  the  privi- 
lege of  carrying  free  of  charge  one  child  under  five  years, 
but  in  case  two  or  more  such  children  accompanied  the 
passenger,  they  were  to  be  paid  for  at  a  half-fare  rate.  It 
was  provided  that  a  transfer  should  be  used  at  the  point  of 
intersection  of  the  line  to  which  the  passenger  wished  to  be 
transferred.  The  company  was  also  required  to  give  a 
transfer  upon  a  transfer  wherever  needed  for  the  completion 
of  a  journey  going  in  the  same  general  direction.  It  was 
required  that  the  passenger  using  a  transfer  must  take  the 
first  car  on  the  transfer  line  going  in  the  direction  of  his 
travel.  It  was  also  required  that  tickets  for  school  children 
should  be  placed  on  sale  at  convenient  points  in  the  city. 

The  company  was  required  within  ninety  days  after  the 
approval  of  this  franchise  to  submit  to  the  committee  on 
streets  for  its  approval  plans  and  specifications  showing  in 
detail  the  proposed  new  construction,  reconstruction  and  re- 
equipment  of  the  entire  railway  system  covered  by  the 
grant.  Whenever  the  committee  on  streets  should  be  of  the 
opinion  that  any  portion  of  the  company's  tracks  or  equip- 
ment needed  to  be  repaired  or  renewed,  it  would  be  the  duty 
of  the  company  to  execute  the  repairs  or  renewals  upon  being 
given  notice  to  do  so.  On  the  other  hand,  if  the  company 
on  its  own  motion  desired  to  make  any  repairs,  it  was  to 
notify  the  city  engineer  and  obtain  his  consent.  In  either 
case  the  character  of  the  work  and  the  quality  of  the  materials 
used  were  to  be  satisfactory  to  that  official.     The  company 
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was  required,  in  the  equipment  of  its  roadbed  and  other 
iixtures,  to  use  the  most  approved  appliances  to  prevent  in- 
jury by  electrolysis  to  the  water  and  gas  mains  and  other 
improvements  of  the  city,  and  to  recoup  the  city  for  any 
damages  occasioned  by  electrolysis.  It  was  expressly  stipu- 
lated that  this  grant  should  not  be  taken  as  conferring  upon 
the  company  any  right  to  construct  or  operate  underground 
or  elevated  railways-. 

As  compensation  for  this  franchise  the  company  was  re- 
quired to  pay  annually  into  the  city  treasury  3^%  on  the 
first  $350,000  of  its  gross  earnings;  5%  on  the  next  $100,- 
000;  7%  on  the  next  $100,000,  and  10%  on  all  annual 
earnings  in  excess  of  $550,000.  These  payments  were  to  be 
in  lieu  of  all  license  taxes,  but  were  not  to  affect  the  com- 
pany's liability  to  general  taxation  on  its  property  within  the 
city  limits,  including  all  of  its  rolling  stock. 

Other  conditions  of  this  franchise  were  similar  to  those 
of  the  Eichmond  Traction  Company  franchise  already 
described. 

On  January  10,  1910,  the  Virginia  Eailway  and  Power 
Company  which  had  succeeded  to  the  franchises  of  the  Eich- 
mond Passenger  and  Power  Company  and  the  Eichmond 
Traction  Company  through  foreclosure  proceedings,  pre- 
sented to  the  sub-committee  on  streets  of  the  Eichmond  city 
council  an  argument  for  the  extension,  modification  and 
consolidation  of  its  franchises.  In  this  argument  the  com- 
pany stated  that  under  the  competitive  conditions  prevailing 
in  the  street  railway  business  in  the  city,  especially  from  1896 
to  1902,  a  mileage  far  in  excess  of  the  requirements  of  the 
community  had  been  constructed.  The  company  stated  that 
many  tracks  were  directly  parallel  with  each  other  and  only 
one  block  apart.  It  suggested  that  a  rearrangement  of  track- 
age involving  the  removal  of  a  considerable  number  of 
tracks  and  the  construction  of  some  new  ones  would  be  de- 
sirable. The  company  also  stated  that  the  specific  provisions 
in  the  existing  franchises  relative  to  the  schedule  or  head- 
way of  cars  should  be  eliminated,  and  a  general  clause  in- 
serted requiring  the  company  to  furnish  as  much  service  as 
the  traffic  would  reasonably  warrant.  It  appears  from  the 
company's  statement  that  the  city  council,  in  the  exercise 
of  its  authority  reserved  under  the  Eichmond  Traction  Com- 
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pany  franchise,  had  after  1900  fixed  the  percentages  to  be 
paid  by  that  company  on  a  basis  similar  to  that  found  in  the 
franchise  of  the  Eichmond  Passenger  and  Power  Company, 
the  only  difference  being  in  the  amount  of  gross  receipts 
necessary  before  particular  percentages  would  be  required. 
The  company  stated  that  in  addition  to  the  taxes  on  its  gross 
earnings  under  this  franchise  it  was  subject  to  a  state  fran- 
chise tax  of  1%  and  to  regular  taxation  on  real  and  personal 
property  for  both  state  and  city  purposes.  It  stated  fhat  its 
paving  and  sprinkling  obligations  cost  approximately  $25,- 
000  during  the  year  1909,  and  that  the  free  transporta- 
tion of  firemen  and  policemen  involved  an  estimated  cost  of 
$8,650.  The  company  stated  that  the  tax  paid  to  the  city 
on  gross  earnings  for  the  year  1909  amounted  to  4.9%.  The 
company  asked  that  its  franchise  obligations  be  equalized 
at  5%  of  its  gross  receipts  without  reference  to  their 
amount.  It  also  protested  strongly  against  the  differentiated 
rates  of  fare,  and  urged  that  a  straight  five-cent  fare  was  the 
lowest  rate  that  would  enable  the  company  to  render  efficient 
service  with  modern  equipment  and  to  extend  its  system 
from  time  to  time  to  promote  the  convenience  and  encourage 
the  development  of  the  city.  The  company  stated  that  in  the 
reorganization  resulting  from  the  foreclosure  of  the  prop- 
erties, it  had  been  necessary  to  issue  a  new  mortgage,  and 
that  it  had  been  found  impracticable  to  place  a  bond  matur- 
ing in  a  shorter  period  than  twenty-five  years.  Accordingly 
the  new  bonds  were  to  expire  July  1,  1834,  three  and  one- 
half  years  past  the  expiration  of  the  Eichmond  Passenger 
and  Power  Company  franchise  and  eight  and  one-half  years 
past  the  expiration  of  the  Eichmond  Traction  Company  fran- 
chise. It  was  therefore  suggested  that  a  new  franchise  be 
granted  for  a  period  of  thirty  years  from  1910.  The  com- 
pany did  not  explain  why  it  was  more  logical  to  have  the 
franchises  extended  six  years  beyond  the  term  of  the  com- 
pany's bonds  than  to  have  the  bonds  extend  from  three  and 
a  half  to  eight  and  a  half  years  beyond  the,  terms  of  the 
franchises. 
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401.    The   movement  for  low    fares While  the  standard 

fare  for  street  ear  rides  in  American  cities  has  generally 
been  five  cents,  with  or  without  transfers  as  the  ease'  might 
be,  there  have  been  many  variations  from  this  standard. 
The  extraordinary  profits  of  the  early  street  railway  lines 
in  the  great  cities,  and  the  increasing  use  of  street  cars, 
aroused  the  public  many  years  ago  to  demand  something  in 
return  for  the  rich  privileges  which  the  companies  were  en- 
joying. In  some  cities  the  people  demanded  compensation 
in  the  form  of  money  payments,  such  as  have  already  been 
described  in  the  preceding  chapter  and  elsewhere.  In  other 
cases  the  demand  was  that  the  companies  should  share  their 
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profits  with  the  patrons  of  the  cars  by  a  reduction  in  the 
rates  of  fare.  Indeed,  lower  street  car  fares  has  been  one  of 
the  most  potent  local  political  issues  in  a  number  of  im- 
portant American  cities,  for  considerably  more  than  a 
decade.  Mayor  Hazen  S.  Pingree  of  Detroit  was  a  pioneer 
in  the  low-fare  movement.  Tom  L.  Johnson,  for  many  years 
mayor  of  Cleveland,  became  a  national  character  of  the  first 
class  through  his  struggle  for  three-cent  fares  in  that  city. 
The  Cleveland' settlement  franchise,  which  has  finally  secured 
a  comprehensive  experiment  in  three-cent  fares,  subject  to  an 
increase  if  this  rate  proves  too  low,  has  already  been  de- 
scribed in  a  preceding  chapter.  In  the  present  chapter,  other 
low-fare  grants  will  be  discussed,  including  important  fran- 
chises of  Detroit,  Columbus,  Indianapolis,  Milwaukee,  Sagi- 
naw, Seattle  and  Los  Angeles. 

It  should  not  be  forgotten  that  on  account  of  the  rigidity 
in  the  rates  of  fare  charged  by  a  street  railway  company  in 
pursuance  of  the  terms  of  its  franchise,  or  of  the  require- 
ments of  state  law,  prices  of  street  railway  service  do  not 
adjust  themselves  as  freely  to  changes  in  the  standard  of 
value  as  do  prices  of  commodities  and  services  which  are 
subject  to  the  law  of  competition.  With  the  standard  rate 
of  fare  remaining  nominally  the  same  through  a  period  of 
thirty  years  or  more,  the  actual  rate  of  fare  as  measured 
by  the  value  of  money  was  steadily  increasing  during  the 
period  of  falling  prices.  It  was  almost  at  the  end  of  this 
period  that  the  agitation  for  lower  fares  got  under  way. 
That  agitation  has  gone  on  to  a  considerable  extent  without 
reference  to  the  fact  that  during  a  long  period  of  increasing 
prices  the  actual  rate  of  fare  on  the  street  railways  has  been 
decreasing,  so  that  as  measured  by  the  value  of  money  in 
terms  of  other  commodities  the  five  cents  we  now  pay  for  a 
car  ride  is  perhaps  no  more  than  three  and  a  half  cents 
would  have  been  under  conditions  prevailing  fi^fteen  years 
ago.  The  movement  for  low  fares  sometimes  tends  to  over- 
reach itself,  for  the  reason  that  if  fares  are  reduced  below 
a  certain  rate,  especially  when  normal  operating  expenses 
are  increasing,  the  result  is  sure  to  be  an  impoverished  serv- 
ice. In  the  great  cities  where  street  car  transportation  is  a 
daily  necessity  for  multitudes  of  men,  the  quality  of  service 
is  perhaps  as  important  as  the  rate  of  fare.    I  do  not  wish, 
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however,  to  minimize  the  public  importance  of  low  fares. 
What  we  have  to  pay  for  various  public  utility  services,  in- 
cluding street  car  transportation,  is  a  fixed  charge  upon  the 
operating  expenses  of  life.  With  the  growing  complexity 
of  industrial  society  and  the  multiplication  of  middlemen 
and  various  agencies  of  distribution,  it  becomes  doubly  im- 
portant that  the  fixed  charge  for  each  particular  common 
necessity  should  be  kept  as  low  as  possible  in  order  that  we 
may  not  become  altogether  bankrupt. 

402.  Workingmen's  tickets  introduced  in  Detroit  in  1889. 
— The  city  of  Detroit  probably  has  more  kinds  of  street 
railway  fares  and  tickets  than  any  other  city  in  the  country. 
The  first  street  railways  in  Detroit  were  established  under  an 
ordinance  approved  November  24,  1862.^  This  original 
franchise  was  granted  for  a  period  of  thirty  years.  It  re- 
quired the  company  to  keep  the  surface  of  the  streets  inside 
its  rails  and  for  two  feet  four  inches  on  either  side  in  good 
order  and  repair  and  free  and  clear  from  all  snow,  ice,  dirt 
and  filth.  In  case  of  repaving,  the  materials  were  to  be  fur- 
nished by  the  city.  The  rate  of  fare,  except  for  chartered 
cars,  was  limited  to  five  cents  in  any  one  ear  or  on  any  one 
route.  The  term  of  this  franchise,  with  various  extensions 
that  had  been  granted  in  the  meantime,  was  extended  by  an 
ordinance  approved  November  14,  1879,  to  cover  a  period  of 
thirty  years  from  that  date.^  In  addition  to  the  Detroit  City 
Eailway  Company,  which  was  organized  by  the  grantees  of 
the  original  franchise,  there  were  several  other  companies  in- 
corporated from  time  to  time  which  received  franchises  from 
the  city.  The  early  franchises  on  the  so-called  five-cent  lines, 
however,  all  of  them  originally  granted  for  a  period  of  thirty 
years,  were  renewed  long  before  the  expiration  of  the  original 
period,  so  that  most  of  them  were  due  to  expire  in  1909, 
1910  and  1915.  Under  an  ordinance  passed  over  the  Mayor's 
veto  January  4,  1887,  one  of  the  companies  was  required  to 
pay  a  tax  on  its  gross  receipts  amounting  to  one  and  one-half 
per  cent  from  December  31,  1896,  and  two  per  cent  there- 
after until  the  expiration  of  its  franchise."  This  tax,  however, 
was  to  be  in  lieu  of  all  taxes,  license  fees  and  charges  of  any 
kind  against  the  property,  capital  stock,  rights  and  franchises 
of  the  company,  other  than  real  estate  taxes. 

>  Compiled  Ordinances,  1904,  p.  290.  '  Ibid.,  p.  298.  '  Ibid.,  p.  348. 
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By  another  ordinance  approved  January  3,  1889,  this 
company  was  authorized  to  extend  its  lines  and  at  the  same 
time  was  required  to  sell  what  are  now  known  as  "  working- 
men's  tickets  "  at  the  rate  of  eight  for  twenty-five  cents,  to 
be  used  instead  of  cash  fares  at  any  time  between  5 :  30 
and  7  o'clock  in  the  morning  and  between  5 :  15  and  6 :  15 
o'clock  in  the  afternoon.' 

403.  The  Detroit  Eailway  franchise  of  1894 ;  eight  tickets 
for  a  quarter;  paving  obligations  assumed  by  the  city;  com- 
pany given  option  on  all  future  extensions ;  right  of  purchase 
reserved. —Two  or  three  years  after  the  introduction  of  the 
workingman's  tickets  on  the  Fort  Wayne  and  Elmwood  Rail- 
way, Hazen  S.  Pingree  was  elected  mayor  of  Detroit.  The 
city  soon  found  itself,  involved  in  a  series  of  strenuously  con- 
tested legal  battles  with  the  street  railway  companies.  Turn- 
ing to  competition  as  a  means  of  securing  lower  fares,  Mayor 
Pingree  secured  the  passage  of  an  ordinance  approved  De- 
cember 4,  1894,  granting  a  franchise  for  a  competing  system 
of  street  railways.^  This  franchise  was  the  earliest  important 
low  fare  ordinance  granted  by  any  American  city.  Its  pro- 
visions are  therefore  of  unusual  interest.  To  begin  with,  the 
new  company  was  relieved  from  practically  all  paving  obliga- 
tions. It  was  expressly  stipulated  in  the  ordinance  that  "  all 
paving  or  repaving  or  repairing  of  pavement  upon  any  of  the 
streets  upon  which  said  grantees,  their  associates,  successors 
or  assigns,  shall  hereafter  construct,  maintain  and  operate  a 
street  railway  shall  be  done  wholly  at  the  expense  of  the  City 
of  Detroit,  both  within  and  without  the  rails  of  said  tracks; 
and  after  being  paved  or  repaved  by  the  said  city  the  same 
shall  be  maintained  and  ke^t  in  repair  by  the  said  city  of 
Detroit."  It  was  provided,  however,  that  the  grantees  should 
not  disturb  the  pavement  or  its  foundatioh  except  with  the 
permission  of  the  board  of  public  works,  and  that  in  such 
cases  they  were  to  pay  the  city  the  cost  of  supervising  the 
work  and  of  repairing  and  replacing  the  pavement  removed. 
They  were  also  to  pay  the  cost  of  maintaining  it  to  the  satis- 
faction of  the  city  for  a  period  of  three  years,  or  until  the 
street  or  trackway  was  repaved  if  such  repaving  took  place 
before  the  expiration  of  the  three-year  period.  The  grantees 
were  also  required  to  replace  the  paving  in  and  about  their 

*  Compiled  Ordinances,  already  cited,  p.  851.  '  Ibid.,  p.  356. 
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tracks  In  streets  already  paved  at  the  time  of  the  original  con- 
struction of  the  road.  It  was  also  provided  that  on  unpaved 
streets  at  the  time  of  the  construction  of  their  tracks,  the 
grantees  were  to  excavate  seven  inches  below  the  underside  ol 
the  cross-ties  and  the  city  was  to  put  in  at  its  own  expense 
the  six  inches  of  concrete  required  by  the  city  ordinance  as  a 
foundation  for  the  ties  to  rest  upon.  It  was  reserved  to  the 
common  council,  however,  to  decide  whether  or  not  the  space 
between  the  tracks  on  unpaved  streets  should  be  ordered 
paved  at  the  city's  expense  at  the  time  of  the  construction  of 
the  tracks.  In  other  words,  the  city  assumed  all  responsibility 
for  laying  pavements  originally,  including  the  foundation  for 
the  car  tracks  on  unpaved  streets.  The  city  also  assumed  the 
responsibility  for  the  maintenance,  repair  and  renewal  of 
pavements.  The  only  thing  required  of  the  grantees  in  this 
connection  was  to  restore  pavements  torn  up  by  them  and 
keep  them  in  repair  for  a  limited  time.  The  ordinance  pro- 
vided that  the  gauge  of  all  tracks  should  be  4  feet  8|  inches, 
and  that  the  space  between  double  tracks  should  be  4  feet  and 
10  inches.  Girder  grooved  rails  of  not  less  than  77|  pounds 
weight  to  the  yard  were  to  be  used.  The  construrtion  of  the 
tracks  was  to  be  done  under  the  supervision  of  the  board  of 
public  works.  The  city  was  to  keep  the  pavement  clean,  ex- 
cept that  the  grantees  were  required  to  remove  snow  and  ice 
at  their  own  expense. 

The  railways  constructed  under  this  ordinance  were  to  be 
operated  by  the  overhead  trolley  system.  All  poles  within 
two  miles  of  the  city  hall  were  to  be  of  iron.  The  city  re- 
served the  right  to  require  the  grantees  to  use  any  suitable 
poles  already  erected  in  the  streets  for  carrying  their  wires. 
The  city  also  reserved  the  right  to  remove  the  grantee's  poles 
whenever  it  desired  to  erect  poles  of  its  own  for  carrying  elec- 
tric wires  in  the  locations  occupied  by  the  poles  cf  the 
grantees. 

It  was  made  the  duty  of  the  grantees  "to  provide  ears  of 
modern  design  for  service  and  comfort,  heated,  lighted,  vesti- 
buled  and  carrying  an  approved  life-guard,  numbered  and 
carrying  signboards  by  day  and  colored  signal  lights  after 
sunset,  to  distinguish  their  respective  routes."  It  was  stipu- 
lated that  the  cars  "  shall  be  kept  clean  inside  and  out,  and 
shall  not  be  overcrowded."    Each  car  was  to  be  in  charge  of 
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a  uniformed  conductor  who  was  to  pronounce  clearly  the  names 
of  cross  streets  as  the  car  approached  them.  It  was  stipu- 
lated that  "  passengers  shall  not  enter  or  leave  or  attempt  to 
enter  or  leave  the  cars  when  in  motion,  and  conductors  are 
hereby  authorized  to  make  all  reasonable  efforts  to  prevent 
them  from  doing  so,  provided,  however,  that  this  shall  not 
be  construed  to  justify  the  use  of  or  the  threat  to  use  physical 
force  on  the  part  of  the  conductor." 

The  cars  were  to  have  the  right  of  way  on  the  tracks,  and 
any  driver  of  a  vehicle  refusing  to  turn  out  so  as  to  leave  the 
track  unobstructed,  would  be  liable  to  a  fine  of  not  more  than 
$10,  and  in  default  of  payment  might  be  imprisoned  in  the 
Detroit  House  of  Correction  not  to  exceed  ten  days.  Per- 
mits for  moving  buildings  or  large  and  bulky  articles  where 
such  moving  would  interfere  with  the  operation  of  the  cars 
or  with  the  overhead  equipment  of  the  railway  were  not  to  be 
issued  except  with  the  written  consent  of  the  grantees  or  on 
the  authority  of  a  resolution  adopted  by  the  common  council 
and  approved  by  the  mayor.  Moreover,  all  the  expenses  and 
damages  caused  by  the  removal  and  disturbance  of  the  wires, 
poles  and  premises  of  the  railway  in  connection  with  the 
moving  of  any  such  building  or  other  article  were  to  be  paid 
by  the  mover.  The  right  was  reserved  to  the  mayor  to  direct 
the  temporary  cessation  of  the  running  of  cars  during  parades 
or  processions  of  a  public  nature,  and  the  fire  department  was 
authorized  to  stop  the  ears  in  case  of  conflagration  when 
deemed  expedient. 

The  grantees  were  required  to  employ  "  careful,  sober  and 
prudent"  agents,  conductors  and  motormen  to  take  charge 
of  their  cars.  All  conductors  and  ^  motormen  were  to  be 
citizens  of  the  United  States  and  voters  of  the  state  of 
Michigan,  and  ten  hours'  work  was  to  constitute  for  them 
a  day's  employment  to  be  completed  inside  of  twelve  con- 
secutive hours.  The  rate  of  speed  of  the  cars  was  limited  to  an 
average  of  fifteen  miles  an  hour  for  the  whole  length  of  any 
particular  route. 

The  rate  of  cash  fare  was  fixed  at  five  cents  and  the  pay- 
ment of  this  fare  would  entitle  the  passenger  to  a  transfer 
check  good  for  a  ride  over  any  other  line  or  route  operated 
by  the  grantees  or  their  successors,  if  presented  on  the  next 
regular  car  of  such  other  route  within  fifteen  minutes  after 
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the  passenger  had  left  the  car  upon  which  he  had  paid  his 
fare.  Tickets  were  to  be  kept  on  sale  on  all  cars  in  service 
between  5 :4o  o'clock  in  the  morning  and  8  o'clock  in  the 
evening  in  strips  or  packages  of  eight  tickets  for  twenty- 
five  cents  and  from  eight  o'clock  in  the  evening  until  5 :45 
in  the  morning  in  packages  of  six  tickets  for  twenty-five 
cents.  Passengers  presenting  tickets  of  one  kind  or  the  other, 
according  to  the  hour  of  the  day,  would  be  entitled  to  the 
same  privileges  as  if  they  had  paid  cash  fares.  Children 
under  six  years  of  age  accompanied  by  parent  or  guardian 
were  to  ride  free.  It  was  expressly  stipulated  that  these  rates 
of  fare  should  not  be  reduced  during  the  period  of  the  fran- 
chise without  the  consent  of  the  grantees.  It  was  also 
expressly  stipulated  that  the  rates  specified  in  the  ordinance 
should  not  be  exceeded  during  the  period  of  the  grant  "  either 
with  or  without  the  consent  of  the  city,"  and  that  any  at- 
tempt on  the  part  of  the  grantees  to  collect  fares  in  excess  of 
these  rates  should  invalidate  all  the  provisions  of  the  ordi- 
nance, and  all  the  rights  of  the  grantees  to  construct  or  oper- 
ate railways  in  the  streets  of  the  city  should  thereupon 
"  cease  and  become  null  and  void." 

The  franchise  was  granted  for  a  period  of  thirty  years 
ending  December  4,  1924,  and  the  grantees  were  authorized 
to  organize  a  corporation  under  the  laws  of  the  state  of 
Michigan,  and  transfer  to  it  the  powers  and  privileges  con- 
ferred by  this  ordinance,  without  further  action  by  the  com- 
mon council.  It  was  stipulated  that  the  company  should  pay 
taxes  on  its  real  estate  and  on  its  personal  property,  includ- 
ing its  rolling  stock,  track,  wires,  poles  and  motors,  the  same 
as  any  individual,  but  that  in  consideration  of  the  reduced 
rates  fixed  by  this  ordinance,  the  franchise  and  earnings  of 
the  road  should  not  in  any  manner  be  subject  to  taxation. 
The  company  was  to  execute  a  bond  in  the  penal  sum  of 
$100,000  to  indemnify  the  city  against  claiirts  for  damages 
resulting  from  the  exercise  of  this  franchise.  It  was  ex- 
pressly provided,  however,  that  the  company  should  not  be 
held  liable  for  damages  "  occasioned  by  reason  of  the  defec- 
tive construction  or  condition  of  the  street  pavements,  which 
it  is  the  duty  of  said  City  of  Detroit  to  construct  and  main- 
tain in  good  condition,  under  the  terms  of  this  grant,  or  by 
virtue  of  its  public  duty  as  a  municipality."    In  order,  how- 
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ever,  to  escape  from  liability  for  defects  in  the  pavement  in 
and  about  the  tracks,  the  company  was  required  to  give 
notice  to  the  board  of  public  works  of  the  existence  of  such 
defects,  at  some  time  between  8  o'clock  in  the  morning  and 
4  o'clock  in  the  afternoon  on  any  day  when  the  office  of 
the  board  was  open  for  public  business.  Until  such  notice 
had  been  given,  and  for  a  period  of  six  hours  thereafter,  the 
company  was  to  be  responsible  for  damages  resulting  from 
neglected  pavements.  The  company  was  required  to  issue 
and  accept  free  transfer  tickets  to  and  from  other  street 
railways  at  the  intersection  of  the  lines,  whenever  the  other 
companies  were  willing  to  grant  similar  privileges  to  the 
public.  The  common  council  reserved  the  right  to  make  by 
ordinance  reasonable  rules  from  time  to  time  for  the  pro- 
tection of  the  interests,  safety,  welfare  or  accommodation  of 
the  public,  and  to  regulate  the  running  of  cars.  A  minimum 
headway  of  ten  minutes  was  required,  however,  for  all  of  the 
company's  routes  except  between  the  hours  of  10  o'clock  in 
the  evening  and  5  o'clock  in  the  morning. 

In  case  the  company  violated  any  of  the  terms  or  condi- 
tions of  the  ordinance,  the  city  would  have  the  right  to  repeal, 
alter  or  amend  it.  But  written  notice  of  the  violation  was 
to  be  served  on  the  company  thirty  days  before  action  was 
taken  by  the  council  and  no  action  could  be  taken  unless 
the  violation  complained  of  continued  during  that  period. 
In  case  of  dispute  in  regard  to  the  violation,  the  question 
was  to  be  determined  by  the  courts  in  any  proper  suit  or 
other  proceeding  and  after  final  determination  against  the 
company,  there  was  to  be  a  further  allowance  of  thirty  days 
within  which  it  must  comply  with  the  terms  of  the  ordinance 
as  construed  by  the  courts. 

The  grantees  under  this  ordinance  were  given  the  right 
to  construct  and  operate  street  railway  lines  on  such  addi- 
tional streets  or  routes  as  the  common  council  might  des- 
ignate. The  stipulation  was  that  the  grantees  should  have 
the  first  right  to  construct  additional  lines,  on  condition  that 
they  should  signify  their  acceptance  of  the  route  or  routes 
laid  out  by  the  council,  by  written  instrument  filed  with  the 
city  clerk  thirty  days  after  the  routes  had  been  designated 
and  due  notice  given  to  the  grantees.  All  additional  lines 
accepted  by  the  company  were  to  be  constructed  and  operated 
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■under  the  provisions  of  this  franchise.  This  first,  right  to 
the  streets  was  not  to  extend,  however,  to  any  additional  lines 
that  might  be  granted  to  the  Fort  Wayne  and  Belle  Isle 
llailway  Company.  The  procedure,  in  ease  the  council  de- 
cided upon  the  establishment  of  an  extension  or  a  new  route 
as  being  necessary  for  the  public  convenience  and  accomoda- 
tion, was  prescribed  in  detail.  The  terms  and  conditions  of 
construction  and  operation  of  the  designated  route  were  to  be 
fixed,  and  then  the  route  was  to  be  offered  to  the  grantees 
under  this  ordinance.  If  accepted  within  thirty  days,  the 
route  was  to  be  constructed  and  put  into  operation  within 
one  year  thereafter.  If,  however,  the  grantees  failed  to 
accept  the  extension,, the  city  would  have  the  right  to  grant 
the  franchise  for  the  extension  to  any  other  party  on  the 
same  terms  and  conditions  upon  which  it  had  been  pre- 
viously offered  to  the  grantees  under  this  ordinance.  In  case 
a  new  company  secured  an  extension  franchise,  the  city 
would  have  authority  to  authorize  the  new  company  to  con- 
nect its  tracks  with  the  tracks  of  the  grantees  at  some  point 
within  one-half  mile  of  the  city  hall  and  operate  its  cars  over 
the  latter  tracks  within  that  limit,  on  condition  that  the  new 
company  should  make  a  reasonable  compensation  for  a  joint 
ownership  of  the  tracks  and  other  fixtures.  The  purpose  of 
this  provision  was  to  make  the  area  within  a  radius  of  one- 
half  mile  of  the  city  hall  "  free  territory  "  for  existing  routes 
or  for  routes  thereafter  to  be  created.  In  case  the  new  com- 
pany and  the  grantees  were  unable  to  agree  upon  the  amount 
of  the  compensation,  the  question  was  to  be  submitted  to  arbi- 
tration, each  party  appointing  one  arbitrator  and  the  two  so 
chosen  selecting  a  third,  but  in  case  the  arbitration  should  be 
prolonged  to  the  inconvenience  of  the  public,  the  common 
council  would  have  the  right  to  permit  the  new  party  to  enter 
upon  the  joint  use  of  the  tracks  and  appurtenances  in  case 
such  party  filed  an  approved  bond  in  the  office  of  the  city 
controller.  The  anxiety  with  which  Mayor  Pingree  and  his 
common  council  favored  this  low-fare  enterprise  is  shown 
by  an  express  provision  to  the  effect  that  if  any  portions  of 
the  ordinance  should  be  held  invalid  by  the  courts,  such  in- 
validity should  not  affect  the  other  portions  of  the  agree- 
ment. 

The  company  was  expressly  required  to  treat  all  passengers 
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alike,  sell  tickets  at  uniform  prices  and  give  no  passes  or 
free  tickets  to  anyone  except  the  employees  of  the  company. 
A  violation  of  this  provision  would  render  any  officer  or 
employee  of  the  company  subject  to  a  fine  of  not  to  exceed  $50, 
or  in  case  of  failure  to  pay  the  fine,  to  imprisonment  in  the 
Detroit  House  of  Correction  for  not  more  than  thirty  days. 

The  city  reserved  the  right  at  the  expiration  of  the  grant 
to  buy  all  tracks,  cars,  poles,  wires  and  other  electric  appli- 
ances together  with  the  company's  power  plant  and  other 
equipment  necessary  for  operation,  at  a  price  to  be  fixed  by 
arbitration.  In  order  to  take  advantage  of  this  option,  how- 
ever, the  city  would  have  to  give  the  company  written  notice 
of  its  intention  to  make  the  purchase  at  least  one  year  before 
the  expiration  of  the  thirty  year  period.  The  board  of  arbi- 
tration was  to  consist  of  three  members  appointed  by  the  com- 
pany, three  by  the  common  council  on  the  nomination  of  the 
mayor,  and  three  more  selected  by  the  six  first  mentioned.  In 
case  of  a  deadlock  in  the  choice  of  the  last  three  arbitrators, 
or  in  case  either  party  should  neglect  or  refuse  to  appoint 
its  own  representatives  on  the  board  of  arbitration,  they  were 
to  be  appointed  by  the  circuit  court  of  Wayne  county.  In 
arriving  at  a  fair  price  for  the  purchase  of  the  property,  the 
board  of  arbitration  was  not  to  take  franchise  values  into 
consideration,  but  was  to  allow  for  the  property  "  its  fair 
value  for  street  railway  purposes,  taking  into  consideration 
cost  and  natural  depreciation."  Both  parties  were  to  be 
bound  as  to  the  price,  terms  of  sale  and  times  of  payment  by 
the  determination  of  the  arbitrators.  The  property  was  to 
remain  in  the  possession  of  the  grantees,  however,  and  they 
were  to  be  responsible  for  the  continuous  operation  of  the 
railway  until  the  terms  of  purchase  had  been  complied  with 
by  the  city. 

The  entire  road  covered  by  the  ordinance  was  to  be  put 
into  operation  during  the  year  1895,  and  the  grantees  were 
required  to  deposit  the  sum  of  $50,000  to  be  forfeited  in 
case  they  failed  to  build  the  road  within  the  time  specified. 

Such  were  the  terms  of  the  famous  Pingree  three-cent 
ordinance  for  the  lines  of  the  so-called  Detroit  Eailway  sys- 
tem. Under  this  ordinance,  by  virtue  of  the  original  grant 
and  certain  additional  grants  made  from  time  to  time,  a  rail- 
v,-ay  consisting  of  about  twenty  miles  of  single  track  and 
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twenty  miles  more  of  double  track  was  constructed  and  has 
been  in  operation  for  about  fifteen  years.  These  lines  were 
consolidated  a  few  years  after  their  construction  with  all  the 
other  lines  of  street  railway  in  Detroit  under  the  ownership 
of  the  Detroit  United  Railway,  which  in  1909  operated  up- 
wards of  742  miles  of  track,  of  which  167  miles  were  within 
the  city  limits  and  about  29  miles  more  M'ere  operated  in  con- 
nection with  the  city  service.^ 

404.  Confusion  in  Detroit  street  railway  operation;  con- 
troversy over  paving;  devotion  of  people  to  low  fare  fran- 
chise.— There  are  many  factors  of  confusion  in  the  Detroit 
street  railway  situation.  In  the  first  place,  the  present  com- 
pany is  operating  the  city  lines  as  the  most  lucralive  and  im- 
portant part  of  a  great  interurban  system,  while  the  mileage 
of  the  company's  tracks  outside  of  the  city  is  vastly  greater 
than  the  mileage  inside.  The  earning  power  of  the  city 
lines  constitutes  the  backbone  of  the  company's  entire  system. 
While  only  36.35%  of  the  company's  trackage  is  operated  as 
"  city  lines,"  the  earnings  of  this  portion  was  88.35  %  of  the 
company's  total  earnings  in  1908.  This  situation  renders  the 
control  of  the  company  by  local  ordinance,  and  negotiations 
with  the  company  for  an  adjustment  of  its  local  franchise 
rights  more  difficult  than  they  would  otherwise  be.  In  the 
second  place,  the  company  is  operating  within  the  city  under 
many  different  franchises  expired  or  expiring  at  many  differ- 
ent times.  In  the  third  place,  while  the  lines  are  operated 
by  one  company,  there  are  two  systems  of  fares,  each  of  which 
is  rendered  complex  by  the  fact  that  the  rates  differ  with  the 
time  of  day.  In  the  fourth  place,  the  company's  paving  obli- 
gations are  not  uniform.  On  the  five-cent  lines  responsibility 
for  paving  in  and  about  the  tracks  rests  with  the  company. 
On  the  -three-cent  lines  the  city  voluntarily  assumed  this 
responsibility  even  to  the  extent  of  laying  and  maintaining 
the  foundations  of  the  roadbed.  In  the  iifth  place,  there  are 
many  complications  in  the  system  of  taxation  as  applied  to 
the  company's  property.  On  some  lines  the  company  pays  a 
tar;  of  two  per  cent  on  its  gross  receipts ;  on  others,  one  per 
cent.  On  some  of  the  lines,  its  personal  property  is  subject 
to  taxation  for  state  and  county  purposes,  but  not  for  city 

» See  "  Committee  of  Fifty  Rpports  on  Investigation  of  Street  Railway  Ques- 
tion," adopted  December  6,  1909,  pp.  66,  74. 
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purposes,  while  on  other  lines  its  tangible  personal  property 
is  subject  to  taxation  for  city  purposes,  while  its  franchise  is 
taxed  for  state  and  county  purposes  only.  The  company's 
real  estate  is  subject  to  taxation  for  all  purposes. 

Detroit's  experience  has  clearly  shown  that  Mayor  Pingree 
made  too  many  concessions  in  the  "  Detroit  Eailway  "  fran- 
chise for  the  sake  of  lower  fares.  The  service  on  the  three- 
cent  lines  has  for  many  years  been  shockingly  inadequate. 
Early  in  1910  a  resolution  was  introduced  into  the  common 
council  having  for  its  purpose  the  revocation  of  the  franchise 
on  the  three-cent  lines.  The  inadequacy  of  the  car  service 
was  set  up  as  the  ground  for  the  proposed  forfeiture.  In  a 
letter  to  the  common  council  relative  to  this  pending  resolu- 
tion, the  president  of  the  company  said :  ^ 

"  We  beg  to  call  your  attention  to  the  fact  that  in  said  ordinance 
the  city,  of  Detroit  is  under  contract  to  do  the  surface  paving  and  to 
maintain  the  foundations  under  the  tracks  on  the  line  in  question. 
And  we  respectfully  advise  you  that  this  ohligalion  on  the  part  of  the 
city  has  been  and  is  being  wholly  disregarded.  As  a  consequence  of 
this  neglect  on  the  part  of  the  city  we  are  not  only  not  able  to  operate 
over  these  foundations  a  heavier  type  of  cars,  such  as  are  used  on  some 
other  lines  in  Detroit,  but  are  ccnfincd  to  the  lighter  cars  now  used ; 
and  not  that  alone,  but  we  are  suffering  much  financial  loss  as  the  result 
of  the  conditions  of  which  we  complain.  Despite  the  fact  that  the  atten- 
tion of  the  proper  city  officials  has  heretofore  on  many  occasions  been 
called  to  the  bad  conditions  of  these  foundations,  their  maintenance  has 
been  so  extremely  meagre  as  to  have  brought  them  into  a  state  which 
makes  it  impossible  to  operate  over  them  except  at  a  great  loss  to  our- 
selves and  with  much  inconvenience  to  the  public." 

The  company's  complaint  seems  to  be  borne  out  by  the 
report  of  the  Committee  of  Fifty,  which  shows  that  the  city 
expended  from  1894  to  June  30,  1909,  a  total  of  $285,212.80 
on  the  pavements  and  foundations  in  and  about  the  tracks  of 
the  three-cent  lines,  while  the  commissioner  of  public  works 
under  date  of  October  5,  1909,  officially  estimated  that  the 
approximate  cost  of  renewing  the  foundations  under  these 
tracks  and  of  doing  the  necessary  paving  in  and  about  them, 
would  amount  to  $1,047,820.^  The  commissioner  estimated 
that  if  this  entire  amount  were  expended  and  the  improve- 
ments carried  through,  the  cost  to  the  city  of  maintaining 
the  pavement  would  be  about  $25,000  a  year. 

The  devotion  of  the  people  of  Detroit  to  the  Pingree  three- 

'  Published  in  the  Detroit  News,  April  83. 1010. 

'  "  Qommittee  of  Fifty  Reports,"  already  cited,  pp.  120,  lUl, 
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cent  lines,  in  spite  of  the  defects  of  the  ordinance  under 
which  they  are  operated,  was  conclusively  shown  at  the 
November  election  in  1906,  when  a  new  franchise  settlement 
containing  many  attractive  features  was  rejected  by  an  over- 
whelming vote  of  the  electors,  largely  on  the  ground  that  it 
would  supersede  the  three-cent  fare  and  that,  though  conced- 
ing uniform  and  comparatively  low  rates  on  the  street  railway 
system  as  a  whole,  it  would  slightly  increase  the  average  fare 
paid  on  the  three-cent  lines.  The  so-called  "  Codd-Hutch- 
ins  "  ordinance  had  been  worked  out  to  the  satisfaction  of 
Mayor  Codd  and  the  Detroit  United  Eailway,  and  the  fran- 
chise was  defeated  at  the  polls  in  spite  of  the  active  and  eager 
co-operation  of  the  city  administration  and  the  company. 
The  salient  features  of  the  proposed  franchise  are  of  con- 
siderable interest  as  showing  what  the  people  of  Detroit 
would  reject  rather  than  give  up  the  three-cent  fares  on  a 
portion  of  the  street  railway  lines.  Under  the  proposed 
ordinance  a  uniform  city  franchise  was  to  be  accepted  by  the 
company  and  all  rights  within  the  city  limits  were  to  expire 
at  one  time,  December  4,  1924.  Uniform  rates  of  fare  and 
universal  transfers  on  all  lines  within  the  city  limits  as  they 
existed  in  1906  were  to  be  established  as  follows : 

Cash  fare,  five  cents. 

Tickets  good  at  all  hours,  six  for  twenty-flve  cents. 

Tickets  good  between  5  a.m.  and  8  a.m.  and  between  4.30  p.m.  and 
6.30  P.M.,  ten  for  twenty -five  cents. 

Each  passenger  to  be  entitled  to  one  transfer  upon  a  cash  fare  or  a 
ticket,  bui  not  to  a  transfer  upon  a  transfer. 

The  company  was  to  undertake  the  immediate  construction 
of  about  twenty-three  miles  of  new  track  for  loop  lines, 
double  tracking  and  much  needed  extensions. 

The  company  was  to  assume  the  burden  of  paving  and 
keeping  the  pavement  in  repair  between  the  rails  and  the 
tracks  and  for  one  foot  on  either  side  on  all  its  lines. 

The  company  was  to  pay  a  two  per  cent  gross  receipts  tax 
on  all  its  city  business  and  the  regular  property  tax  on  its 
real  estate,  but  all  its  personal  property,  including  its  tracks, 
wires,  cars  and  other  equipment,  was  to  be  exempt  from  the 
general  property  tax  for  city  purposes. 

The  city  was  to  have  the  right  to  purchase  the  company's 
plant  and  equipment  in  1934  at  a  price  to  be  fixed  by  arbitra- 
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tion  based  upon  the  value  of  the  property  as  a  going  concern 
for  street  railway  purposes.^ 

The  company  spent  large  sums  of  money  in  a  so-called 
"  educational  campaign  "  by  the  use  of  advertising  space  in 
all  the  newspapers,  seeking  to  induce  the  people  to  accept  this 
franchise.  The  reasons  for  defeating  the  franchise  as  sum- 
marized by  Civic  News,  the  official  journal  of  the  Detroit 
Municipal  League,  were  as  follows :  ^ 

"  (1).  Because  by  its  marked  discrimination  in  rates  in  favor  of  certain 
classes  of  people  and  certain  hours  it  would  tend  to  congest  traffic  during 
five  hours  and  impair  the  service  at  all  times. 

"  (2)  Because  the  Detroit  United  Railway  is  spending  enormous  sums 
of  money  to  get  this  franchise  and  the  Mayor  of  Ihe  city  is  taking  the 
company's  side  of  the  argument. 

"(3)  Because  it  does  not  provide  for  a  sufficient  guaranty  of  the  con- 
struction of  the  proposed  extensions. 

"  (4)  Because  while  making  a  specious  promise  of  future  extensions 
from  time  to  time,  the  string  attached  to  the  promise  makes  it  prac- 
tically worthless. 

"(5)  Because  while  the  Company  has  thrown  its  books  open  to  an 
expert  employed  by  a  committee  organized  for  the  purpose  of  inducing 
the  people  to  accept  the  franchise,  the  franchise  itself  contains  no  pro- 
vision for  publicity  of  accounts,  and  would  therefore  leave  the  city 
just  as  much  in  the  dark  as  it  is  now  in  any  future  negotiations  with 
the  Company.  .  . 

"(6)  Because  the  provisions  with  reference  to  purchase  by  the  city 
in  1934  are  dubious  and  inadequate,  and  might  necessitate  the  payment 
of  three  or  four  times  the  actual  cost  of  reproducing  the  property. 

"  (7)  Becaiise  the  franchise  makes  no  workable  provision  for  forfeit- 
ure in  case  of  the  violation  of  the  contract  by  the  Company,  there  being 
a  provision  which  would  practically  block  every  effort  of  the  city  to 
ameud  or  repeal  the  franchise,  no  matter  how  flagrant  the  Company's  - 
violation  of  its  contract  might  be. 

"  (&)  Because  it  binds  the  city  to  tolerate  the  overhead  trolley  wive 
system  of  electricity  for  eighteen  years  to  come,  no  matter  what  new 
methods  may  be  invented  in  the  meantime." 

The  experience  of  Detroit  demonstrates  that  the  practice- 
of  granting  lower  fares  in  the  rush  hours  by  means  of  so- 
called  "working  men's  tickets"  tends  to  congest  traffic 
and  to  render  good  service  more  difficult  at  the  times  when 
under  normal  conditions  and  without  extra  stimulation  it 
is  already  most  difficult.  The  Committee  of  Fifty  in  its  re- 
port to  the  mayor  states  that  having  secured  information  in 
regard  to  street  railway  operating  statistics  from  BufEalo, 

•  For  a  complete  analysis  of  this  franchise  see  Civic  News,  issue  of  September 
W.  1906. 
>  Issue  of  September  Z9, 1906. 
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Cincinnati,  Chicago,  Denver,  Minneapolis,  St.  Paul,  .New  Or- 
leans, Pittsburgh  and  Philadelphia,  it  found  that  the  varia- 
tion of  power  used  in  Detroit  during  the  period  from  5  to  6 
o'clock  in  the  afternoon  was  greatly  in  excess  of  the  variation 
at  the  same  hour  in  any  of  the  other  cities.^ 

"This  is  owing  to  the  fact,"  said  the  Committee,  "  that  the  eight  for 
a  quarter,  or  so-callud  woilungmen's  tickets,  may  be  used  during  this 
hour." 

405.  Graduated  rates  of  fare ;  universal  transfers ;  exten- 
sions iu  built-up  sections ;  joint  use  of  tracks  by  interurban 
roads  — Columbus,  Ohio. — The  principal  street  railways  of 
Columbus  are  operated  under  a  renewal  ordinance  granted  to 
the  Columbus  Railway  Company  in  1901.^  In  this  ordinance 
it  was  recited  that  the  several  lines  of  street  railway  owned 
by  the  grantee  were  held  and  operated  "under  the  authority 
of  ordinances  passed  at  various  times,  and  for  various  periods, 
and  containing  various  and  inconsistent  conditions  .... 
and  so  limiting  the  franchises  thereunder  granted  that  they 
expire  at  different  times  up  to  and  including  the  year  1917." 
It  was  also  recited  as  being  an  object  of  desire  that  all  the 
company's  lines  should  be  operated  "  as  one  complete  and 
entire  system,  thereby  better  accommodating  the  public  and 
facilitating  the  running  of  ears ; "  that  the  company's  fran- 
chise rights  to  maintain  its  tracks  in  the  various  streets  and 
avenues  in  the  city  should  be  made  to  expire  at  one  and  the 
same  date;  that  the  company's  burdens  in  the  way  of  pay- 
ment of  the  cost  of  street  cleaning,  sprinkling,  paving  and 
repairs  •  should  be  uniform  and  that  the  rates  of  fare  should 
be  reduced,  made  uniform  and  be  supplemented  by  a  general 
system  of  transfers. 

The  right  to  maintain  and  operate  its  lines  of  railway 
upon  the  streets  and  avenues  enumerated  in  the  ordinance 
was  granted  to  the  company  for-  a  period  of  twenty-five  years, 
subject  to  the  terms  and  conditions  prescribed  in  the  ordi- 
nance, and  also  subject  to  the  requirements  of  the  general 
ordinances  of  the  city.  The  company  was  required  to  make 
connection  between  its  tracks  and  the  tracks  it  had  purchased 
from  the  Columbus  Central  Eailway  Company.  The. company 
was  forbidden  to  make  any  change  in  the  car  routes  being 

'  "  Committee  of  Fifty  Reports."  already  died,  p.  7. 

>  Ordinance  No.  17,801,  approved  by  the  Mayor  February  6, 1901. 


364  MUNICIPAL  FRANCHISES. 

operated  by  it  at  the  date  of  this  ordinance,  "unless  such 
change  shall  be  first  approved  by  resolution  of  the  City  Coun- 
cil." The  company  was  required  to  pay  for  cleaning,  sweep- 
ing and  sprinkling  that  portion  of  the  public  way  occupied 
by  its  tracks  and  for  one  foot  on  the  outside  of  its  outer 
rails  at  the  same  rate  and  in  the  same  manner  as  required  of 
the  abutting  property  owners  for  the  residue  of  the  public 
ways  in  which  the  tracks  were  laid.  If  at  any  time  the  city 
council  should  order  the  improvement  of  the  roadway  of  any 
street  occupied  by  the  company's  tracks;  then  the  company 
was  bound  to  pave  at  its  own  expense  a  similar  portion  of  the 
street  with  the  same  material  used  for  the  rest  of  the  street. 
In  cases  where  a  pavement  had  already  been  laid  and  an  as- 
sessment had  been  made  for  it,  the  company  was  to  pay  to  the 
city  its  proportion  of  the  assessment.  The  pavements  laid  by 
the  company  were  to  be  kept  in  repair  at  its  expense  under 
the  direction  and  supervision  of  the  pub.'io  officials.  When- 
ever tracks  were  being  put  down  on  unimproved  streets,  the 
company  was  to  grade  the  street  from  curb  to  curb,  level 
with  the  track,  at  its  own  expense.  The  city  was  to  be 
indemnified  from  all  damages,  lawful  claims  and  demands 
for  injuries  to  persons  and  property  growing  out  of  the 
exercise  of  the  franchise,  or  out  of  the  company's  failure  to 
construct  and  keep  in  repair  the  portion  of  the  pavement  for 
which  it  was  made  responsible.  The  company  was  authorized 
at  its  own  cost  to  make  defense  against  any  such  actions 
either  in  its  own  name  or  in  the  name  of  the  city.  The  city 
reserved  the  right  temporarily  to  remove  or  obstruct  any  of 
the  company's  tracks,  or  authorize  such  removal  or  obstruc- 
tion, whenever  necessary  in  laying  or  repairing  water  pipes, 
gas  pipes,  sewers,  drains,  gutters  or  cisterns,  and  to  use  hose 
or  other  apparatus  necessary  in  putting  out  fires  or  in  carry- 
ing on  any  other  public  work,  but  the  running  of  cars  was  not 
to  be  disturbed  where  it  could  be  avoided.  The  company 
was  required  to  conform  to  reasonable  rules  and  regulations 
adopted  from  time  to  time  by  the  city  prescribing  the  rate 
of  speed  of  its  cars.  It  was  prescribed  that  warning  should 
be  given  by  a  gong,  or  otherwise,  to  notify  persons  of  immedi- 
ate or_  approaching  danger  when  the  cars  were  about  to  stop, 
and,^  if  reasonable  cause  existed,  when  the  cars  "were  in 
motion.    No  car  was  to  be  started  while  a  passenger  was  in 
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the  act  of  getting  on  or  off.  Cars  running  in  the  same 
direction  were  forbidden  to  approach  nearer  to  each  other 
than  a  hundred  feet,  unless  from  unavoidable  necessity  and 
at  switches  or  turnouts.  Gongs  were  to  be  sounded  on  all 
cars  approaching  each  other  from  opposite  directions,  and 
at  corners  where  the  cars  were  to  turn  from  one  street  into 
another.  The  city  was  not  to  be  liable  to  the  company  for 
damages  arising  from  the  breaking  or  overflow  of  water  from 
any  sewer  or  drain,  or  from  the  breaking  of  any  water  pipe  or 
gas  pipe  by  reason  of  any  change  in  the  street  grades.  The 
company  was  required  to  construct  its  tracks  in  such  a  way  as 
properly  to  protect  from  damage  all  sewers,  water  pipes  and 
gas  or  other  pipes  occupying  the  subsurface  of  the  streets. 
In  case  of  the  removal  of  snow  and  ice  from  the  tracks,  the 
work  was  to  be  done  in  such  a  way  as  not  to  impede -travel  or 
render  the  street  dangerous.  Conductors  were  not  to  permit 
any  lady  or  child  to  leave  or  enter  the  car  while  in  motion. 
Conductors  and  motormen  were  required  to  keep  a  vigilant 
watch  of  teams,  carriages,  persons  and  obstructions  upon  or 
near  the  track,  and  at  the  first  appearance  of  danger  to  give 
warning  and  stop  the  cars,  if  necessary  to  prevent  accident. 
It  was  provided  that  the  motorman  should  alway-j  be  on  the 
front  platform  while  the  car  was  in  motion.  The  motive 
power  authorized  was  electricity,  or  such  other  power  except 
animal  or  steam  power  as  should  be  acceptable  to  the  city. 
The  company  was  given  the  right  to  erect  and  maintain  iron 
or  wood  poles,  "  painted  and  neat  in  appearance,"  wires, 
fixtures  and  conduits  and  all  other  appliances  that  in  the 
opinion  of  the  common  council  might  be  found  necessary. 
After  dark,  cars  were  to  be  lighted  and  provided  with  signals. 
All  cars  were  to  be  kept  clean,  and  heated  when  the  tempera- 
ture was  below  35  degrees  Fahrenheit.  Cars  were  not. to  be 
allowed  to  remain  standing  for  passengers  or  for  any  other 
purpose  so  as  to  impede  other  vehicles.  It  was  expressly 
provided  that  "  no  car  or  cars  shall  be  used  on  such  railroad 
if  worn  out,  broken,  or  so  constructed,  or  kept  in  such  a  con- 
dition as  to  imperil  the  lives,  limbs  or  health  of  the  passen- 
gers." The  city  was  authorized  at  any  time  to  require  all 
trolley  wires  or  other  electric  wires  in  the  principal  business 
district  to  be  placed  underground.  Prior  to  the  erection  or 
placing  of  wires,   conduits   or  other  appliances   or  appur- 
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tenances,  the  company  was  required  to  submit  a  plan  to  the 
board  of  public  works  for  its  approval.  The  city  reserved 
the  right  to  fix  the  height  of  poles  and  wires  above  the  streets 
and  the  size  and  location  of  all  poles  and  conduits,  and  to  de- 
termine the  places  in  the  streets  where  the  tracks  or  other 
appliances  should  be  located.  In  the  construction  of  its 
trolley  wires,  the  company  was  required  to  safe-guard  the 
water  pipes  and  any  other  system  of  iron  pipes  maintained 
by  the  city  by  using  the  "  double  trolley  system,"  or  such 
other  device,  approved  by  the  board  of  public  works,  as  would 
efEectively  protect  the  pipes  from  injury  by  electrolysis. 

By  this  ordinance  the  city  reserved  the  full  right  and 
power  at  any  time  to  grant  to  any  other  company  or  individ- 
ual engaged  in  operating  an  interurban  railroad  the  right  to 
use  jointly  with  this  company  any  track  owned  by  this  com- 
pany which  might  be  necessary  to  enable  the  interurban  cars 
to  pass  by  the  most  direct  route  to  and  from  High  street. 
Chestnut  street  and  Town  street,  according  to  the  part  of 
the  city  by  which  they  entered.  For  such  joint  use  the  new 
company  was  to  make  an  equitable  payment,  "  taking  into 
consideration  the  value,  cost  of  construction  and  mainte- 
nance of  the  track  or  tracks  and  overhead  construction  so 
jointly  used,"  the  amount  paid  for  property  owners'  consents, 
the  expense  of  paving  and  repairing  the  pavement,  the  pro 
rata  amount  of  taxes  and  assessments  paid  on  the  tracks 
jointly  used,  and  the  cost  of  power  used  in  operating  inter- 
urban cars.  It  was  provided  that  if  the  right  to  the  joint 
use  of  tracks  should  be  granted  by  the  city,  and  if  the  terms 
of  compensation  could  not  be  agreed  upon  between  the  Colum- 
bus Eailway  Company  and  the  new  grantee  within  sixty 
days  after  the  grant  had  been  made,  the  terms  of  compensa- 
tion were  to  be  submitted  to  arbitration,  each  company  select- 
ing one  arbitrator  and  the  two  so  appointed  selecting  a  third. 
In  the  absence  of  fraud,  accident  or  mistake  of  law  or  fact, 
the  decision  of  the  arbitrators  was  to  be  conclusive  on  both 
parties,  but  neither  the  arbitration  nor  any  appeal  from  it 
was  to  be  permitted  to  delay  the  joint  use  and  occupation 
granted  by  the  city,  if  the  new  company  gave  sufficient 
sureties  that  it  would  pay  the  compensation  awarded  by  the 
arbitrators.  It  was  provided,  however,  that  no  interurban 
cars  operated  over  this  company's  tracks  by  virtue  of  the 
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city's  right  to  authorize  joint  use  should  be  run  more  fre- 
quently than  one  car  .each  way  every  thirty  minutes.  The 
company  was  empowered  to  make  contracts  or  traffic  arrange- 
ments for  the  use  of  its  tracks  by  interurban  cars  of  a  differ- 
ent gauge  from  that  of  the  company's  own  cars  and  with  the 
city's  consent  was  empowered  to  permit  the  laying  and  use 
of  a  third  rail  for  this  purpose.  The  company  was  not  to 
permit  such  Joint  use  or  the  laying  of  such  third  rail,  how- 
ever, except  over  routes  necessary  to  enable  the  interurban 
cars  to  reach  and  return  from  the  tracks  known  as  the  inter- 
urban loop.  Interurban  cars  were  defined  as  meaning  cars 
operated  at  regular  intervals  between  the  city  of  Columbus 
and  some  other  city  or  village  at  least  ten  miles  distant  from 
the  Columbus  city  limits  at  the  point  of  entrance.  Neither 
this  company,  nor  any  other  company  which  might  thereafter 
get  the  right  to  use  this  company's  tracks,  was  authorized 
to  move  passenger  cars  in  trains  of  more  than  three  cars 
each,  including  the  motor  ear.  Freight  cars,  except  for  the 
transfer  of  materials  to  be  used  by  the  company  in  the  con- 
struction of  repairs  and  extensions,  were  not  to  be  moved 
over  any  of  the  company's  tracks  except  upon  streets  which 
might  thereafter  be  designated  by  ordinances  granting  such 
permission.  It  was  stipulated  that  a  motorman  should  be 
stationed  on  the  front  platform  of  each  motor  car,  and  that 
there  should  be  a  conductor  on  each  car  whose  duty  "  shall 
be  to  collect  fares  and  to  look  out  for  the  safety  and  comfort 
of  passengers." 

it  was  stipulated  that  the  company  "shall,  as  rapidly  as 
the  requirements  of  its  railroad  system  and  the  efficient 
service  of  the  public  demand,  during  the  life  of  this  grant, 
expend  not  less  than  $1,000,000  in  extensions  and  better- 
ments, and  shall,  at  all  times  during  the  life  of  this  fran- 
chise, furnish  upon  all  its  lines  efficient  and  adequate  serv- 
ice and  a  sufficient  number  of  first-class,  commodious  cars  for 
the  accommodation  of  its  patrons."  Power  was  reserved 
to  the  city  council  by  ordinance  to  "require  such  reasonable 
extensions  of  the  lines  operated  by  said  company  as  may  be 
necessary  for  the  efficient  operation  of  such  railroad  and 
for  the  convenience  of  the  public,  whenever  along  the  line 
of  any  such  proposed  extension  and  between  parallel  lines 
four  hundred  feet  distant  on  each  side  thereof  there  shall 
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be,  when  such  extension  is  ordered,  not  less  than  one  hun- 
dred and  fifty  separate  buildings,  used  and  occupied  as 
dwellings,  per  mile,  or  in  like  proportion  for  any  less  dis- 
tance." The  company  could  not  be  required,  however,  to 
make  more  than  one  mile  of  extensions  within  one  calendar 
year.  ~  The  franchise  rights  on  all  such  extensions  were  to 
expire  at  the  end  of  the  twenty-five  year  period  of  the  main 
grant.  In  making  extensions,  or  in  relaying  tracks  on  paved 
streets,  the  company  was  required  to  use  grooved  or  other 
modern  and  improved  rails  of  a  weight  and  pattern  to  be 
approved  by  the  board  of  public  works.  The  rails  were  to 
be  laid  upon  foundations  of  concrete  or  other  material  and 
according  to  plans  approved  by  this  board.  Whenever  any 
unpaved  street  occupied  by  the  company's  tracks  was  to  be 
paved,  it  was  required  that  the  company  should  relay  its 
track  in  the  manner  just  described.  At  all  times  the  com- 
pany was  to  keep  on  deposit  with  the  city  the  sum  of  $1,000, 
as  an  emergency  fund  against  which  the  city  might  draw  for 
the  cost  of  any  repairs  which  the  company  had  neglected  to 
make  after  due  notice  and  reasonable  opportunity.  In  case 
of  the  withdrawal  of  any  money  from  this  fund  the  com- 
pany was  at  once  to  replace  the  amount  withdrawn  so  as  to 
keep  the  full  sum  of  $1,000  on  deposit  at  all  times.  At  the 
expiration  of  the  grant,  any  sum  remaining  in  this  fund  and 
due  the  company,  was  to  be  returned  to  it. 

One  section  of  this  ordinance  stipulated  that  its  pro- 
visions should  extend  to  certain  streets  in  which  the  company 
claimed  perpetual  franchises  on  condition  that  such  fran- 
chises should  be  declared  by  the  courts  not  to  be  franchises 
in  perpetuity.  It  was  expressly  provided  that  nothing  in 
this  ordinance  should  be  construed  as  a  concession  by  the 
city  of  the  validity  of  the  company's  claim  to  any  perpetual 
rights  in  the  streets  mentioned. 

Under  this  franchise  the  company  was  authorized  to  charge 
uniform  rates  of  fare  within  the  city  limits  as  follows : 

For  a  sinirle  cash  farp,  five  cents. 

For  tick(!ts  in  packages  of  seven,  twentv-flve  cents,  until  the  com- 
pany's annual  progs  receipts  on  all  lines  operated  by  it  within  the  city 
amounted  to  81,750,000;  nnd  thereafter,  tickets  in  packages  of  eight, 
twenty -five  cents;  nil  tickets  to  be  jroofl  for  use  from  the  time  the 
regular  oars  started  in  the  morning  until  the  regular  cars  quit  running 
at  or  shortly  after  midnight. 
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For  single  fare  on  the  "  owl"  cars  from  midnight  or  shortly  there- 
after until  the  regular  cars  started  in  the  morning,  during  the  first  five 
years  of  tlie  franchise  period,  ten  cents,  and  thereafter  five  cents. 

Children  under  six  years  of  age,  attended  by  parent  or  other  person, 
to  be  carried  free ;  children  over  six  and  under  ten  years  of  age  to  be 
carried  for  three  cents  each. 

Tickets  to  be  kept  on  sale  at  the  company's  principal  oflice  during 
business  hours,  and  at  all  times  by  conductors  on  the  regular  cars. 

A  transfer  to  be  issued  on  demand  by  the  passenger  at  the  time  of 
paying  a  cash  fare  or  presenting  a  ticket,  such  transfer  to  be  good  for 
one  continuous  passage  within  the  city  lirnits,  or  on  any  other  line 
owned  or  operated  by  the  company  connecting  witli,  diverging  from, 
or  crossing  the  line  on  which  the  transfer  was  issued,  if  presented  with- 
in fifteen  minutes  after  the  time  designated  by  the  punch  mark  on  the 
transfer  slip;  the  time  so  designated  to  be  "a  reasonable  arriving  time 
of  car  at  any  one  of  the  transfer  jioints  of  the  line  by  which  such  trans- 
fer was  issued." 

No  free  transportation  to  be  furnished  except  to  officers  and  em- 
ployees of  the  company,  and,  when  permitted  by  law,  to  policemen 
and  firemen  of  the  city  in  uniform. 

A  provision  was  also  inserted  in  the  oidinance  looking  to  the  ex- 
change of  transfers  between  this  company  and  other  street  railway 
companies  operating  in  the  city.  It  was  stipulated  that  upon  the  pay- 
ment of  a  five  cent  cash  fare,  a  transfer  should  be  issued,  good  on  the 
connecting  lines  of  any  other  company  which  might  be  required  by 
the  city  to  accept  such  transfer,  and  that  this  company  should  in  like 
manner  receive  in  lieu  of  fares  transfer  slips  issued  by  such  other  com- 
pany. It  was  provided  that  the  receipts  from  passengers  purchasing 
inter-company  transfers  should  be  equally  divided  between  the  com- 
panies. 

A  minimum  headway  for  the  cars  on  the  company's  differ- 
ent lines  between  5 :  30  in  the  morning  and  midnight,  ran- 
ging from  six  minutes  to  fifteen  minutes,  was  prescribed.  It 
was  also  provided  that  on  High  street,  and  on  three  other 
lines,  cars  should  be  operated  once  an  hour  between  midnight 
and  5 :  30  A.  M. 

One  section  of  this  ordinance  expressly  provided  that  upon 
the  expiration  of  the  twenty-five-year  franchise  renewal 
period,  unless  a  further  renewal  was  granted  by  the  city,  the 
company  should  remove  all  its  tracks,  wires  and  other  ap- 
pliances from  the  streets  and  leave  the  portion  of  each  street 
occupied  by  its  tracks  in  good  condition,  corresponding  in 
finish  and  material  with  the  remainder  of  the  street. 

The' franchise  just  described  was  granted  while  Dr.  Wash- 
ington Gladden,  the  celebrated  civic  and  social  reformer,  was 
a  member  of  the  Columbus  city  council.  As  long  ago  as 
1906  the  gross  receipts  of  the  company  had  nearly  reached 
the  $1,750,000  limit  at  which  the  rate  of  fare  was  to  be  re- 
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duced  to  eight  tickets  for  a  quarter.  The  company  now 
operates  lines  of  the  Columbus  Market  Street  Eailway  Com- 
pany under  lease,  and  has  provided  for  an  exchange  of 
transfers.  For  some  reason  the  reported  earnings  of  the  old 
lines  have  not  increased  as  rapidly  as  formerly,  and  the  citi- 
zens of  Columbus  are  not  yet  riding  on  tickets  purchased  at 
the  rate  of  eight  for  twenty-five  cents. 

406.  Old  grants  relinquished ;  all  franchise  rights  to  expire 
on  fixed  date ;  Indianapolis  settlement  of  1899.  —On  March  3, 
1899,  an  emergency  street  railway  act  became  law  in  Indiana 
authorizing  the  city  of  Indianapolis  to  enter  into  a  contract 
to  define  the  terms  upon  which,  the  local  street  railway  com- 
pany should  exercise  its  franchise.^  In  accordance  with  the 
provisions  of  this  act,  a  contract  was  entered  into  by  the  In- 
dianapolis board  of  public  works  with  the  Indianapolis  Street 
Eailway  Company  dated  April  6,  1899,  and  ratified  by  ordi- 
nance of  the  common  council  two  days  later.^  By  this  con- 
tract the  various  streets  upon  which  railways  could  be  main- 
tained were  enumerated  in  detail.  It  was  stipulated  that  the 
company  should  not  have  the  right  to  build  or  operate  a  line 
upon  any  of  the  streets  of  the  city  except  those  specifically 
named  in  this  agreement  until  permission  to  do  so  had  been 
granted  by  the  common  council.  Similar  consent  was  re- 
quired before  an  existing  line  could  be  extended,  and  all 
future  extensions  and  new  lines  were  to  be  subject  to  the 
terms  and  conditions  of  this  contract.  It  was  specifically 
declared  that  any  suburban  lines  that  might  be  constructed 
or  maintained  by  the  company  in  districts  afterwards  an- 
nexed to  the  city  should  be  subject,  from  the  date  of  their  in- 
clusion within  the  city,  to  this  contract.  The  period  of  the 
franchise  was  fixed  at  thirty-four  years,  and  it  was  stipulated 
that  all  franchises  acquired  from  suburban  authorities  in  dis- 
tricts annexed  to  the  city  prior  to  1933,  should  expire  abso- 
lutely in  that  year  with  the  expiration  of  the  main  franchise. 
It  was  also  stipulated  that  any  line  or  part  of  a  line  of  street 
railway  constructed  by  the  company  might  be  discontinued 
only  with  the  consent  of  the  board  of  public  works.  In  case 
of  such  discontinuance,  the  company  was  to  restore  the  street 
to  good  condition.    The  company  was  required  to  surrender 

'  Acts  of  Imliana,  1899,  p.  260 ;  see,  "  Laws  and  Ordinances,  City  ot  Indianapolis 
Revision  of  19n<l,"  p.  17B. 
'  Laws  and  Ordinances,  p.  1040. 
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absolutely  to  the  city  all  franchises  and  rights  to  the  use  of 
the  streets  and  public  places  which  the  company  had  pre- 
viously held  or  claimed  within  the  corporate  limits  of  the 
city.  This  was  to  include  specifically  all  the  rights  of  the 
Citizens'  Street  Railroad  Company  and  the  City  Eailway 
Company.  There  had  been  a  dispute  in  regard  to  the  fran- 
chises of  the  Citizens'  Street  Railroad  Company.  The  city 
claimed  that  the  company's  franchises  would  expire  Jan- 
uary 18,  1901,  while  the  company  claimed  that  its  franchises 
were  perpetual.  The  effect  of  the  contract  with  the  Indian- 
apolis Street  Eailway  Company  was  to  procure  the  sur- 
render of  all  prior  franchises,  whatever  they  might  be  worth, 
and  the  acceptance  of  the  terms  and  conditions  of  the  con- 
tract and  the  absolute  expiration  of  all  franchise  rights  at 
the  end  of  thirty-four  years. 

The  surrender  of  the  prior  franchises  was  to  be  effected 
within  sixty  days  after  the  ratification  of  this  contract, 
except  that  time  lost  by  injunction  or  other  legal  proceeding 
"  prosecuted  without  collusicn  and  diligently  and  in  good 
faith  defended  "  was  to  be  added  to  the  sixty  days  allowed. 
In  case  the  company  failed  to  carry  out  this  part  of  the 
agreement,  the  contract  was  to  be  void,  and  all  rights 
granted  by  the  city  to  the  Indianapolis  Street  Eailway  Com- 
pany under  it  were  to  be  "  forfeited  without  any  process  of 
law,"  and  the  city  was  to  have  the  right  forcibly  to  expel  the 
company  and  its  employees  from  the  streets,  and  remove  its 
cars  and  other  appliances,  and  the  board  of  public  works 
might  under  such  conditions  enter  into  a  new  contract  with 
some  other  company  and  grant  a  franchise  to  it.  It  was 
stipulated,  however,  that  the  surrender  of  the  rights  of  the 
Citizens'  Street  Railroad  Company  and  the  City  Eailway 
Company  should  not  impair  the  rights  of  creditors. or  the 
liens  or  incumbrances  held  by  them.  Indeed,  there  was  a 
provision  in  the  law  under  which  this  contract  was  made,  to 
the  effect  that  "  all  rights  of  creditors  and  liabilities  for 
damages  and  all  liens  or  incumbrances  upon  the  properties 
or  franchises  sold  or  transferred,  pursuant  hereto,  shall  con- 
tinue unimpaired,  and  may  be  enforced  against  such  prop- 
erty and  franchises  as  if  such  sale  or  transfer  had  not  been 
made."  However,  the  new  company  expressly  bound  itself 
and  its  successor  not  to  execute  any  mortgage  or  create  any 


373  MUNICIPAL  FRANCHISES. 

other  lien  to  secure  bonds  or  other  indebtedness  which  would 
mature  after  the  date  set  for  the  new  contract.  It  was  stipu- 
lated that  if  any  such  lien  should  be  created  all  the  company's 
rights  under  the  contract  should  immedjately  cease,  and  the 
company  should  .at  once  yield  peaceable  possession  of  all  the 
streets  occupied  by  its  railway  system.  It  was  expressly  ' 
agreed  between  the  parties  that  the  limitation  of  time  in  the 
contract  was  one  of  the  chief  considerations  of  the  grant,  and 
the  company  pledged  itself  and  its  successors  to  the  following 
course  of  action  at  the  expiration  of  the  period : 

"  It  will  peacefully  yield  possession  of  every  part  of  every  street, 
avenue,  alley  and  public  place  in  said  city  then  occupied  by  any  of  its 
lines  of  street  railway  and  cease  the  operation  of  its  said  street  lailway 
plant  or  system  and  every  part,  thereof,  and  from  thence  forward  will 
make  no  claim  of  any  kind  to  exercise  any  right  whatever  under  the 
grant  herein  made  or  under  any  charter  or  corporate  light,  ai:d  any 
rights  wtich  might  be  claimed  by  said  company,  party  of  the  second 
part  or  its  sviccessors  or  assigns,  to  hold  beyond  said  period  of  time 
under  the  statute  under  which  it  was  incorporated  or  under  any  other 
enactment  prior  to  this  date,  or  which  might  have  been  derived  from 
any  other  source,  are  herein  and  hereby  expressly  waived." 

The  company  also  agreed  to  cause  the  Sugar  Flat  Gravel 
Road  Company  to  surrender  to  the  board  of  commissioners 
of  Marion  county  the  turnpike  franchise  on  the  gravel  road 
leading  north  from  Central  avenue  in  the  city  of  Indian- 
apolis. 

407.  Six  tickets  for  a  quarter;  motive  power  subject  to 
change ;  emergency  fund  for  city's  protection— Indianapolis. 
— The  rates  of  fare  to  be  charged  by  the  company  were  very 
carefully  fixed  in  this  franchise.  For  each  passenger  more 
than  five  years  of  age  who  paid  a  cash  fare,  the  rate  was  to 
be  five  cents,  which  would  entitle  him  to  ride  to  the  end  of  the 
line  on  which  he  had  taken  passage  or  to  receive  a  transfer 
ticket  without  additional  charge  that  would  entitle  him  to 
take  passage  on  any  intersecting  line.  It  was  stipulated, 
however,  that  a  transfer  passenger  must  board  the  car  upon 
which  he  desired  to  use  the  transfer  within  one  square  of  the 
point  of  intersection  of  the  two  lines,  and  must  take  the  first 
car  leaving  the  point  of  intersection  after  his  arrival  there. 
If,  however,  the  two  lines  ran  upon  the  same  track  for  a 
(distance,  the  passenger  was  to  have  the  option  of  transferring 
.it  the  point  of  intersection  or  at  the  point  of  diversion. 
Tickets  were  to  be  kept  constantly  on  sale  on  all  ears  at  the 
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rate  of  six  for  twenty-five  cents,  or  twenty-five  for  one  dollar. 
A  ticket  tendered  in  place  of  cash  fare  would  entitle  a  pas- 
senger to  all  the  privileges  of  those  paying  cash.  A  special 
provision  was  put  in  this  contract  to  the  efEect  that  if  a  con- 
ductor for  any  reason  should  fail  to  deliver  tickets  to  a 
passenger  on  demand,  then  the  passenger  would  not  be  com- 
pelled to  pay  a  cash  fare,  but  should  be  carried  to  his  destina- 
tion without  charge  and  with  the  right  of  transfer,  unless 
the  tickets  demanded  by  him  were  supplied  before  he  got  to 
the  end  of  his  journey. 

The  company's  cars  were  to  be  operated  by  electric  power 
only,  but  the  city  reserved  the  right  to  require  "  that  such 
methods  of  propulsion  shall  at  any  time  be  introduced  as 
will  at  all  times  during  said  entire  period  insure  to  the  citi- 
zens of  said  city  first-class  and  efficient  street  railway  service." 
It  was  declared  to  be  the  intention  of  the  contracting  parties 
that  if  by  reason  of  inventions  and  discoveries  during  the 
period  some  other  improved  power  should  come  into  use  and 
be  adopted  in  other  cities  of  substantially  the  same  size  as 
Indianapolis,  the  installation  of  such  improved  power  might 
be  required  by  the  board  of  public  works  and  the  common 
council.  The  obligation  to  pave  the  space  between  the  rails, 
the  tracks  and  for  a  distance  of  eighteen  inches  on  either 
side,  and  to  keep  such  space  in  repair  under  specifications  to 
be  provided  by  the  board  of  public  works,  and  to  repave  such 
space  when  required  by  the  city,  was  imposed  upon  the  com- 
pany. This  paving  obligation  included  the  repair  of  the 
space  in  and  about  the  tracks  on  city  bridges  or  culverts. 

The  company  was  to  deposit  in  the  city  treasury  an  emer- 
gency fund  of  $1,000  to  be  drawn  upon  by  the  board  of 
public  works  for  the  immediate  repair  of  any  dangerous 
defect  found  to  exist  in  that  portion  of  the  streets  for  which 
the  company  was  responsible.  This  fund  was  to  be  replen- 
ished from  time  to  time  by  the  company  so  as  to  be  kept  up  to 
the  full  amount  of  $1,000.  Wlienever  the  board  of  public 
works  ordered  the  improvement  of  a  street  or  a  portion  of  a 
street  in  which  the  company  had  tracks,  the  company  agreed 
that  it  would  on  request  of  the  board  proceed  to  improve  the 
portion  of  the  street  surface  for  which  it  was  responsible 
with  the  same  material  and  under  the  same  specifications  as 
those  used  by  the  city's  contractor  for  the  remainder  of  the 
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street.  The  company  agreed  to  work  with  the  same  diligence 
shown  by  the  contractor  so  that  the  improvement  to  be  made 
by  the  company  would  be  completed  with  the  improvement 
of  the  rest  of  the  street.  By  agreement  with  Jhe  board  of 
public  works,  however,  the  company  might  be  allowed  to  use 
different  material  from  that  used  on  the  balance  of  the 
street.  In  case  the  company's  work  was  not  completed  within 
twenty  days  after  the,  improvement  of  the  other  part  of  the 
street  had  been  completed,  then  the  board  of  public  works 
would  be  authorized  to  go  ahead  with  the  work  at  the  com- 
pany's expense. 

408.  The  Indianapolis  plan  for  future  extensions  of  the 
street  railway  lines. — One  of  the  most  interesting  features 
of  this  contract  is  the  provision  for  the  extension  of  the 
company's  lines  on  the  initiative  of  the  board  of  puWic 
works.  It  was  agreed  between  the  parties  that  the  city 
might  require  the  construction  of  reasonable  extensions  or 
such  new  lines  as  might  be  necessary  for  the  efficient  opera- 
tion of  the  railway  and  "  for  the  convenience  of  the  public." 
Provision  was  made  for  immediate  extension  to  certain 
parks.  The  procedure  by  which  the  construction  of  exten- 
sions or  new  lines  was  to  be  enforced,  was  as  follows: 

"Whenever  it  sliall  appeal-  to  the  said  Bonrd  of  Public  Works,  either 
froin  the  petition  of  persons  residing  in  any  part  of  said  city  or  other- 
wise, that  the  public  interests  demand  the  extension  of  any  line  of 
street  railway  already  in  operation  or  the  construction  of  a  new  lino  in 
and  upon  any  streets,  alleys,  avenues  or  public  places  of  said  city,  the 
said  Board  of  Public  Works  shall  cause  written  notice  to  be  Riven  to 
the  President,  Secretary,  General  Manager  or  Superintendent  of  the 
said  company,  requiring  said  company,  by  its  representatives,  to  appear 
before  said  Board  on  a  day  certain  to  be  named  in  said  notice  not,  less 
than  five  days  after  the  service  of  such  notice,  and  show  cause  why  the 
proposed  extension  should  not  be  made  or  such  proposed  new  line 
should  not  be  constructed.  The  said  notice  shall  contain  a  description 
of  the  streets,  alleys,  avenues  or  public  places  on  or  through  which 
said  extension  or  now  line  is  proposed  to  be  made  or  constructed.  On 
the  day  and  at  the  time  named  in  such  notice  said  Board  of  Public 
Works  shall  give  to  the  said  company,  party  of  the  second  part,  if  its 
representatives  so  desire,  a  full  hearing  on  the  question  as  to  whether 
such  proposed  extension  or  the  construction  of  such  new  line  is  ne- 
cessary either  for  the  efficient  operation  of  such  railway  or  for  the  con- 
venieiiee  of  the  public,  and  may  be  reasonably  required.  If  the  said 
company,  party  of  the  second  part,  shall  not  appear  before  said  board, 
at  the  time  named  in  the  said  notice,  such  Board  may  act  upon  such 
evidence  or  information  as  it  may  have  from  any  source. 

"If,  after  hearing  the  representatives  of  said  company  at  the  time 
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named  in  such  notice,  if  any  of  such  representatives  appear,  or  if  tliey 
do  not  appear,  after  advising  itself  from  any  other  sources  of  informa- 
tion, it  sliouid  appear  to  the  said  board  tliat  the  best  interests  of  the 
public  require  such  extension  to  be  made  or  such  new  line  to  be  con- 
structed, and  that  the  same  be  reasonably  required,  it  shall  make  an 
order  requiring  any  such  extension  to  be  made  or  any  such  new  iine  to 
be  constructed,  and  in  such  order  shall  fix  the  tim"e  within  which  the 
said  extension  shall  be  made  or  such  new  line  shall  be  constructed, 
which  period  of  time  so  fixed  shall  in  all  cases  bo  of  sufficient  length 
that  the  said  company,  party  of  the  second  part,  by  the  exercise  of 
reasonable  diligence,  may  be  able  to  make  such  extension  or  construct 
said  new  line  within  such  time.  The  said  board  shall  cause  written 
notice  of  any  such  order  to  be  given  to  the  said  company,  and  if  the 
said  company  shall  fail  or  refuse  to  make  such  extension  or  construct 
such  new  line  within  the  time  fixed  by  said  order  it  shall  forfeit  to  said 
city  the  sum  of  fifty  dollats  for  each  day  that  the  completion  of  such 
extension  or  new  line  is  delayed  beyond  said  period. " 

409.  Model  franchise  provisions  for  efficient  service  con- 
tained in  the  Indianapolis  contract. — The  city  also  reserved 
under  the  contract  the  right  through  the  board  of  public  works 
to  exercise  at  all  times  reasonable  control  over  the  company, 
and  over  the  operation,  maintenance  and  construction  of  its 
lines  for  the  purpose  of  securing  efficient  and  first-class 
service,  and  it  was  stipulated  that  nothing  contained  in  the 
contract  was  to  be  construed  as  abridging  this  right.  The 
specific  provisions  of  the  contract  relative  to  efficient  service 
are  so  comprehensive  and  interesting  that  I  quote  Section 
11  in  full,  as  follows: 

"The  said  party  of  the  second  part  agrees  and  binds  itself,  its  suc- 
cessors and  assigns,  to  operate  all  its  various  lines  of  street  railway  in 
said  city  during  the  entire  period  for  which  this  franchise  is  granted  in 
such  manner  as  to  render  to  the  public  at  all  times  first-class  and  eflS- 
cient  service ;  that  its  motive  power  shall  at  all  times  be  ample  and  of 
the  most  approved  kind ;  tlat  its  cars  shall  be  of  the  best  and  most  ap- 
proved pattern,  style  and  finish,  at  all  times  kept  clean,  well  ventilated, 
provided  with  comfortable  seats  for  passengers,  and  heated  with  safe 
and  convenient  appliances  whenever  the  weather  is  such  that  the  com- 
fort of  passengers  i-equires  the  same,  and  lighted  at  night  with  elec- 
tricity, or,  subject  to  (he  approval  of  the  said  Board  of  Public  Works, 
with  other  equally  efficient  light;  that  all  such  cars  shall  be  kept  in 
good  repair,  and  shidl  at  all  times  be  so  painted  on  the  outside  and 
decorated  on  the  inside  as  to  present  an  attractive  appearance,  and  shall 
be  repainted  and  redecorated  from  time  to  time  as  may  be  necessary  to 
maintain  such  appearance ;  that  each  of  such  cars  shall  be  provided 
with  the  most  approved  life  guards  and  with  a  sufficient  number  of 
electric  bells,  connections  and  buttons  or  knobs  so  that  passengers  may, 
without  inconvenience,  by  the  use  thereof  notify  the  conductor  having 
charge  of  any  such  car  of  their  desire  to  leave  the  same  at  the  proper 
crossing ;  that  each  of  such  cars  shall  have  thereon  the  name  of  the  line 
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or  point  of  destination  in  letters  of  such  size  as  shall  be  prescribed  by 
the  s.iid  Board  of  Public  Works,  so  that  the  same  may  be  readily  dis- 
cerned and  read  by  persons  of  ordinary  eyesight,  and  that  at  night  each 
of  such  cars  shall  nave  displayed  on  the  front  end  thereof  tlie  name  of 
the  line  to  wliich  it  belongs  or  its  point  of  destination,  which  name  or 
point  shall  be  so  iiluminuted  or  displayed,  as  shall  be  prescribed  by  said 
Board  of  Public  Works,  that  it  shall  be  readily  and  easily  seen  and  read 
bv  persons  of  ordinai-y  eyesight;  that  the  tracks  of  said  lines  shall  at  all 
times  be  kept  in  repair,  provided  with  the  most  modern  and  improved 
rails  of  suScient  size  and  wciglit  and  in  such  condition  that  passengers 
ridino-  in  cars  over  the  same  shall  suffer  no  discomlort  or  mconvenience 
by  reason  of  such  tracks  or  any  part  thereof  being  irregular,  uneven  or 
in  any  wise  insufficient,  and  the  right  is  reserved  lo  the  Board  of  Public 
Works  of  said  city  to  order  any  needed  repairs  to  said  tracks  or  road- 
bed, or  cars,  or  appliances,  and  the  said  company,  party  of  the  second 
part,  a"rees  to  comply  witli  all  such  orders. 

"It  is  also  agreed  by  and  between  the  parties  hereto,  that  the  said 
company,  piity  of  the  seconil  part,  shall  at  all  times  during  the  period 
of  this  grant,  run  and  operate  upon  and  over  each  of  its  said  lines  a 
sumcient  number  of  first-class  and  commodious  passenger  cars  to  ac- 
comodate the  public. 

"The  intervals  between  the  running  of  cars  on  the  several  lines 
aforesaid  shall  be  so  arranged  and  changed  from  lime  to  time  as  may  be 
necessary  to  accomodate  public  travel  thereon.  The  Board  of  Public 
Works  of  said  city  shall  at  all  times  have  the  right,  by  appropriate 
order,  to  prescribe  such  reasonable  regulations  as  will  insure  compliance 
with  this  provision. 

"  In  case  the  said  company,  party  of  the  second  part,  should  fail  to 
comply  with  any  of  the  foregoing  agreements  and  stipulations  con- 
cerning the  motive  power,  the  kind  of  cars  to  be  used,  or  the  equipment, 
painting,  decoration,  lieating,  lighting  or  designating  the  same,  or  con- 
cerning alarm  bells,  life-guards,  rails  or  roadbed,  or  any  other  stipula- 
tion contained  herein  concerning  the  operation,  maintenance  or  con- 
struction of  its  lines  of  street  railway,  and  the  Board  of  Public  Works 
shall  by  written  notice,  served  on  any  officer  of  said  company,  require 
compliance  with  any  such  stipulation  within  a  reasonable  time  therein 
fixed,  and  said  company  shall  continue  to  fail  and  refuse,  after  any  such 
period  so  fixed,  to  comply  with  any  such  provision  or  stipulation,  then 
said  company  shall  forfeit  to  said  city  the  sum  of  fifty  dollars  for  each 
day  that  it  siiall  continue  to  violate  any  such  provision  or  stipulation, 
which  sum  may  be  collected  in  a  suit  on  the  bond  hereinafter  required 
to  be  given  by  said  company,  or  otherwise,  as  said  Board  of  Public 
Works  may  elect.  Provided,  that  nothing  contained  herein  shall  be 
construed  as  an  attempt  to  in  anv  wise  abridge  or  restrict  the  power  of 
the  Common  Council  of  snid  city  to  enact  reasonable  ordinances  pro- 
viding for  the  safety,  comfort  and  convenience  of  the  public  travelling 
on  lines  of  street  railway  in  said  city,  also  providing  reasonable  penalties 
for  the  violation  thereof." 

410.  Liberal  compensation ;  joint  use  of  tracks  for  inter- 
urban  lines;  right  of  purchase  reserved;  terminal  station 
reijuired— Indianapolis.— As  partial  compensation  for  the 
franchise  the  company  agreed  to  pay  the  city  the  sum  of 
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$1,160,000  which  was  to  be  expended  for  public  park  pur- 
poses. This  money  was  to  be  paid  in  annual  instalments  of 
$30,000  during  the  first  twenty-seven  years  of  the  contract 
and  $50,000  a  year  during  the  remaining  seven  years.  In 
case  the  company  should  fail  or  refuse  to  pay  any  instalment 
within  thirty  days  after  it  became  due,  then  all  the  rights 
under  the  franchise  were  to  be  forfeited  and  all  that  portion 
of  the  entire  sum  of  $1,160,000  remaining  unpaid  was  to  be- 
come due  at  once.  These  annual  payments  were  to  be  in  lieu 
of  all  license  and  special  taxation  that  might  thereafter  be 
imposed,  but  were  not  to  affect  the  company's  liability  to 
general  taxation.  F6r  the  purpose  of  improving  the  com- 
pany's plant  and  service,  it  was  required  under  this  contract 
to  spend  not  less  than  $1,000,000,  and  as  much  more  as 
might  be  needed,  "  in  buildings,  equipment  and  machinery, 
in  the  purchase  of  new  passenger  cars  and  appliances  there- 
for, and  new  rails  of  improved  size  and  weight,  and  for  other 
necessary  materials  and  for  the  necessary  labor."  The  com- 
pany also  agreed  to  lease  to  the  city  at  the  nominal  rental 
of  one  dollar  the  property  known  as  the  Shelby-street  barn, 
and  to  convey  this  property  to  the  city  free  of  cost  before 
the  expiration  of  the  contract.  The  contract  contained  the 
usual  provisions  requiring  the  company  to  indemnify,  the  city 
for  damages  growing  out  of  the  construction,  maintenance 
and  operation  of  the  street  railway  system.  The  company's 
tracks  were  not  to  be  elevated  above  the  surface  of  the  streets 
and  were  so  to  be  laid  as  to  be  no  unnecessary  impediment  to 
the  ordinary  use  of  the  public  thoroughfares.  The  location  of 
existing  poles,  wires  and  fixtures  might  be  changed  by  reason- 
able orders  of  the  board  of  public  works.  The  company 
was  to  take  up  and  relay  its  tracks  at  its  own  expense  when 
necessary  in  connection  with  the  grading,  repaving  or  re- 
pairing of  the  streets,  the  construction  of  sewers,  the  laying 
or  repairing  of  water  or  gas  pipes  or  any  other  public  im- 
provements. It  was  expressly  provided,  however,  "  that  in 
all  cases  where  tracks,  poles,  or  other  structures  of  the  second 
party  (the  company)  which  are  required  to  be  taken  up  and 
relaid  to  enable  water  or  gas  pipes,  conduits  or  other  ap- 
paratus of  any  other  person,  corporation  or  company  than  the 
first  party  (the  city)  to  be  relaid  or  repaired,  were  laid 
or  constructed  before  those  of  such  person,  company  or  cor- 
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poration,  the  entire  expense  of  taking  up  and  relaying  the 
tracks,  poles  and  structures  of  the  party  of  the  second  part 
shall  be  borne  by  such  other  person,  company  or  corpora- 
tion." 

It  was  provided  that  if  necessary  in  the  prosecution  of  any 
public  work,  the  company's  cars  might  be  stopped  temporarily 
by  order  of  the  board  of  public  works,  but  the  express 
obligation  was  laid  upon  the  company  to  operate  its  lines 
continuously  throughout  the  period  of  the  franchise  unless 
prevented  "  by  act  of  God,  accidents  or  other  causes  not 
reasonably  preventable."  The  right  to  cut  the  company's 
wires  in  times  of  danger  was  reserved  to  the  chief  engineer 
of  the  fire  department  and  the  members  of  the  board  of 
public  safety.  The  company's  emergency  wagons  were 
authorized  to  run  at  such  speed  as  might  be  necessary,  giving 
warning  of  their  approach  by  the  ringing  of  bells  and  the 
sounding  of  gongs. 

The  company  agreed  to  permit  the  use  of  its  tracks  by  any 
authorized  suburban  or  interurban  railroad  company  from  the 
corporate  limits  of  the  city,  or  from  the  nearest  connecting 
point  within  the  corporate  limits,  to  some  central  point  where 
passengers  could  be  received  and  discharged.  The  right  was 
reserved  to  the  board  of  public  works  and  the  common  council 
to  establish  this  central  point,  and  to  designate  the  tracks  to 
be  used  by  the  interurban  companies  in  coming  in  and  going 
out  of  the  city.  The  use  of  the  tracks  was  to  be  upon  such 
conditions  and  under  such  regulations  as  might  be  prescribed 
by  the  city  authorities,  and  the  terms  as  to  compensation  and 
the  question  as  to  the  furnishing  of  power  and  maintenance 
were  to  be  determined  by  court  action  instituted  by  either  of 
the  parties  concerned.  In  case  the  grantee  under  this  con- 
tract should  be  unable  to  furnish  power  for  the  operation 
of  the  interurban  or  suburban  cars  over  its  tracks,  then  the 
interurban  or  suburban  company  was  to  have  the  right  to 
construct  and  maintain  feed  and  trolley  wires  on  the  poles 
and  in  the  conduits  of  the  grantee,  but  the  right  to  use  the 
grantee's  tracks  for  the  purpose  of  reaching  a  terminal  in 
the  central  part '  of  the  city  was  reserved  for  only  such 
suburban  or  interurban  companies  as  had  lines  extending  to 
a  distance  of  at  least  six  miles  from  the  central  terminal. 

It  was  agreed  by  the  parties  to  this  contract  that  at  any 
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time  within  two  years  and  not  later  than  one  year  before 
the  expiration  of  the  grant,  the  city  should  have  the  right 
to  purchase  the  company's  property  "  of  every  description 
whatever,"  hut  the  value  of  the  franchise  was  not  to  be  in- 
eluded  or  considered  in  estimating  the  value  of  the  property, 
"  it  being  the  intention  of  the  parties  hereto  that  the  value  of 
said  property  to  be  agreed  upon  shall  be  the  actual  value 
thereof  independent  of  all  franchise  rights  hereunder,  the 
said  city  to  pay  nothing  for  franchise  rights."  In  case  the 
city  and  the  company  were  unable  to  agree  upon  terms  of 
purchase,  then  the  city  was  authorized  to  file  a  complaint 
or  petition  in  the  circuit  court  of  Marion  County  to  secure 
a  determination  of  the  value  of  the  property.  At  the  ex- 
piration of  the  contract  and  upon  tendering  the  company 
the  amount  of  the  valuation  of  the  property  as  thus  deter- 
mined, the  city  would  be  authorized  to  take  immediate  pos- 
session and  operate  the  street  railroad  fbr  its  own  use  and 
purposes. 

It  was  also  agreed,  in  addition  to  other  penalties  and  for- 
feitures prescribed  in  the  contract,  that  if  the  company 
should  "  habitually,  continually  or  continuously "  violate 
any  of  the  provisions  of  the  contract  or  of  the  lawful  ordi- 
nances of  the  city  relating  to  street  railways,  it  would  forfeit 
all  its  franchise  rights  in  the  streets.  It  was  stipulated  that 
the  company  should  not  use  its  lines  and  its  cars  for  freight 
carriage,  or  traffic  other  than  passenger  traffic  or  the  car- 
riage of  United  Statrs  mail,  without  the  consent  of  the  board 
of  public  works.  The  company  was  authorized  to  haul  its 
own  or  other  cars  containing  supplies  for  its  own  use  or  for 
the  city's  use,  but  was  not- to  have  the  right  to  haul  baggage, 
freight  or  express  cars  or  cars  for  advertising  purposes  only, 
except  with  the  consent  of  the  board  of  public  works.  It 
was  also  agreed  that  the  company  should  not  transfer  it? 
passengers  by  means  of  a  transfer  car  or  other  station  main- 
tained in  the  street.  A  $25,000  bond  was  required  of  the 
company  to  insure  its  compliance  with  the  terms  of  the  con- 
tract. The  legislative  act  of  March  3,  1899,  under  which 
the  city  and  the  company  negotiated  their  settlement,  was 
made  part  of  the  agreement. 

By  a  contract  ratified  by  ordinance  August  15,  1902,  the 
city  of  Indianapolis  granted  a  franchise  substantially  similar 
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to  the  one  just  described,  but  for  additional  routes,  to  the 
Indianapolis  Traction  and  Terminal  Company,  which  has 
since  acquired  control  of  the  Indianapolis  Street  Eailway 
Company,  with  the  city's  consent.^  By  this  contract  with  the 
traction  company,  however,  the  latter  was  required  to  con- 
struct within  eighteen  months  from  the  date  of  the  grant 
and  thereafter  maintain  a  suitable  and  commodious  passen- 
ger terminal  at  some  point  within  a  district  specifically  de- 
scribed. This  terminal  was  to  be  accessible  to  all  suburban 
and  interurban  street  railway  companies  under  reasonable 
regulations  to  be  prescribed  by  the  traction  company  "with- 
out discrimination  in  favor  of,  or  against,  or  among  or  be- 
tween any  of  said  companies." 

411.  Joint  use  of  tracks ;  twenty-five  tickets  for  a  dollar ; 
extensions  compulsory  —  Milwaukee. — A  general  renewal 
street  railway  franchise  was  granted  to  the  Milwaukee 
Electric  Railway  and  Light  Company  on  January  2,  1900.^ 
As  in  all  other  large  cities,  there  had  been  many  street  railway 
franchises  granted  in  Milwaukee  prior  to  this  general  settle- 
ment. The  most  significant  feature  of  these  earlier  fran- 
chises was  a  clause  found  in  many  of  those  passed  subsequent 
to  1887,  reserving  to  the  city  the  right  to  authorize  the  joint 
use  of  tracks.  In  a  franchise  granted  September  26,  1887, 
to  the  Milwaukee  City  Eailway  Company,  the  city  reserved 
the  right  to  grant  to  any  other  person  or  corporation  the 
privilege  of  using  the  tracks  and  roadbed  of  the  company  on 
a  portion  of  the  route  granted  by  this  franchise,  on  condition 
that  the  person  or  corporation  desiring  to  acquire  such 
privilege  should  pay  or  guarantee  the  payment  of  a  just  and 
adequate  compensation  to  be  agreed  upon  with  the  company 
owning  the  tracks.^  In  case  of  failure  to  reach  such  an 
agreement  withih  sixty  days  after  the  new  company's  written 
application  for  the  privilege  had  been  made,  and  a  copy  filed 
with  the  city  clerk,  then  the  compensation  to  be  paid  was  to 
be  submitted  to  arbitration.  The  city  by  its  mayor  was  to 
appoint  one  person  as  arbitrator,  the  Milwaukee  City  Eail- 
way Company  another,  and  the  person  or  corporation  apply- 
ing for  the  privilege  a  third.  It  was  stipulated  that  .the  three 
arbitrators  so  appointed  "  shall  fix  and  determine  the  com- 

•Laws  and  Ordinances,  City  of  Indianapolis,  already  cited,  p.  1064. 
ii  General  Ordinances  ot  Milwanlcee,  1908,  p.  B29, 
'Ibid.,  p.  892. 
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pensation,  either  in  gross  or  payable  in  instalments,  and 
Tinder  such  conditions  and  regulations  as  the  three  persons 
so  appointed  shall  prescribe,  and  as  may  be  in  their  opinion 
just  and  proper  for  the  use  of  the  said  tracks  and  roadbeds, 
due  reference  being  always  had  in  fixing  the  same  to  the 
amount  and  character  of  the  use  to  be  made  thereof."  In 
case  either  of  the  companies  failed  to  appoint  an  arbitrator, 
the  mayor  was  to  make  the  appointment.  The  compensation 
as  fixed  and  determined  by  a  majority  of  the  arbitrators  was 
to  be  final  and  conclusive.  The  award  was  to  prescribe  the 
character  and  amount  of  the  use  to  be  made  of  the  tracks 
and  roadbed  as  well  as  the  compensation  to  be  paid,  and  was 
to  be  filed  with  the  city  clerk.  The  compensation  fixed  was 
to  be  subject  to  revision  from  time  to  time  on  similar  ap- 
plication by  either  party,  if  the  character  or  extent  of  the 
joint  use  of  the  roadbed  should  be  changed. 

The  clause  relative  to  joint  use  of  tracks  on  certain  streets 
as  set  forth  in  later  franchises  usually  limited  such  joint 
use  to  three  consecutive  blocks  in  any  one  street. 

In  one  of  the  franchises  granted  to  the  Milwaukee  Cable 
Eailway  Company  there  was  a  provision  forbidding  the  com- 
pany at  any  time  to  pool  or  assign  its  interests  or  to  con- 
solidate with  any  other  street  railway  company  then  having 
or  thereafter  obtaining  a  franchise  in  the  city,  unless  with 
the  consent  of  the  common  council.^  The  penalty  for  viola- 
tion of  this  provision  was  the  forfeiture  of  the  franchise 
granted. 

According  to  the  general  franchise  ordinance  of  1900,  the 
rights  conferred  were  to  continue  during  the  period  ending 
December  31,  1934.  It  was  further  expressly  provided  that 
all  prior  rights,  privileges  and  franchises  which  had  been  con- 
ferred upon  the  company  and  its  predecessors  should  be 
extended  to  the  same  date  and  then  expire.  This  provision 
expressly  covered  all  franchises  that  had  been  granted  with- 
out specific  time  limit.  It  was  also  provided  that  if  the  com- 
pany then  had  or  thereafter  acquired  any  street  railways  lying 
beyond  the  corporate  limits  of  the  city  as  then  defined,  and 
if  the  territory  wi'thin  which  such  railways  lay  should  at  any 
time  be  annexed  to  the  city,  then  all  such  suburban  fran- 

•  Ordinance  of  December  19, 1887.    See  "  General  Ordinances  of  Milwaukee," 
already  cited,  p.  448. 
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chises  should  likewise  expire  on  December  31,  1934.  It  was 
the  declared  intention  of  this  ordinance  to  adjust  all  the 
franchises  owned  by  the  company  so  that  all  its  rights  within 
the  city  limits  would  expire  at  one  time  at  the  date  just 
given.  Under  this  ordinance  the  company's  poles  were  to  be 
25laced  or  replaced  according  to  a  plan  submitted  to  the  board 
of  public  works  and  approved  by  it,  and  the  right  to  change 
the  location  of  poles  was  reserved  to  the  board.  The  gauge 
of  the  railway  tracks  was  fixed  at  four  feet  eight  and  a  half 
inches,  and  the  company  was  required  to  use  modern  im- 
proved rails  approved  by  the  board  of  public  works,  and  lay 
them  in  such  a  way  that  carriages  and  other  vehicles  could 
easily  and  freely  cross  the  streets  at  any  and  all  points  and 
in  any  and  all  directions  without  any  obstruction.  The  duty 
of  keeping  the  roadway  in  repair  between  the  rails  and  the 
tracks  and  for  one  foot  on  either  side  was  imposed  upon  the 
company,  but  apparently  the  company  was  not  placed  under 
any  obligation  to  pave  or  repave  any  portion  of  the  street. 
The  overhead  electric  system  was  to  be  used,  or  such  other 
motive  power  as  might  be  agreed  upon  between  the  city  and 
the  company.  All  the  rights  of  the  city  under  laws  and  ordi- 
nances then  in  force  to  regulate  the  speed  and  headway  of 
cars,  the  laying  of  rails  and  the  stringing  of  wires,  were 
expressly  reserved  and  made  applicable  to  the  franchise 
granted  by  this  ordinance  except  as  otherwise  expressly  pro- 
vided. The  company  was  given  -the  right  by  this  ordinance 
to  construct  a  large  number  of  extensions,  and  in  one  case 
it  was  stipulated  that  the  extension  should  be  built  within 
a  specified  period  or  the  right  to  build  it  would  be  for- 
feited. It  was  provided  that  if  the  city  limits  should  be 
extended  in  the  future,  the  company  would  be  under 
obligation  to  extend  any  of  its  lines  reaching  the  city  limits 
as  they  were  at  the  time  of  the  passage  of  the  ordinance  to 
the.  city  limits  as  extended.  If  the  company  refused  or 
neglected  to  extend  its  lines  on  its  own  motion,  the  common 
council  was  to  adopt  the  necessary  resolutions  directing  the 
company  to  make  the  extension  within  a  specified  time  and 
the  company  was  required  to  comply  with  the  council's  order. 
It  was  further  provided  that  the  railway  company  "shall 
extend  its  tracks  over  any  and  all  such  streets  of  said  city 
as  the  common  council  shall  at  any  time  by  ordinance  direct, 
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but  shall  not  be  obliged  to  so  extend  its  tracks  unless  there 
is  a  reasonable  necessity  therefor  for  the  convenience  of 
public  travel."  Moreover,  the  company  could  not  be  required 
to  extend  its  lines  from  any  of  the  terminal  points  to  the  city 
limits  except  along  the  streets  on  which  its  terminals  were 
located,  and  in  no  case  could  the  company  be  compelled  to 
extend  its  lines  except  on  streets  or  avenues  which  had  first 
been  made  to  the  established  grade. 

Under  this  ordinance  the  rate  of  fare  for  one  continuous 
passage  upon  the  lines  of  railway  within  the  city  limits 
owned  and  operated  by  the  company,  whether  constructed 
under  this  franchise  or  under  any  prior  or  indeed  any  later 
franchise,  was  limited  to  five  cents  for  adults  and  three  cents 
for  one  child  or  five  cents  for  two  children  under  ten  years 
of  age,  infants  under  three  years  being  carried  free.  Except 
on  chartered  "  cars  or  carriages,"  the  payment  of  a  single  fare 
would  entitle  a  passenger  "to  one  transfer  at  established 
points  of  transfer  to  any  connecting  or  cross  line  of  said 
railway  company,  for  passage  within  said  city."  It  was  pro- 
vided that  convenient  transfer  points  should  be  maintained, 
and  that  additional  transfer  points  should  be  established  to 
maintain  and  extend  the  transfer  system  already  in  force. 
A  transfer  ticket  was  to  be  good  only  for  the  passenger  to 
whom  it  was  issued  and  for  a  continuous  trip  in  the  direction 
specified,  and  upon  the  first  car  leaving  the  transfer  inter- 
section after  the  time  designated.-  The  company  was  also 
required  to  sell  tickets  both  at  its  office  and  on  its  cars  in 
packages  of  twenty-five  for  one  dollar,  or  six  for  twenty-five 
cents.  Until  January  1,  1905,  these  tickets  were  to  be  used 
between  5  :30  and  8  o'clock  in  the  morning,  central  standard 
time,  and  between  5  and  7  o'clock  in  the  afternoon.  After 
January  1,  1905,  the  tickets  were  to  be  good  at  all  hours  of 
the  day.  Passengers  using  tickets  were  to  be  given  the  same 
privileges  as  those  paying  cash  fare.  It  was  stipulated  that 
the  company  should  keep  in  a  conspicuous  place  in  its  cars 
for  the  convenience  of  its  passengers  a  timepiece  regulated 
by  central  standard  time. 

As  compensation  for  this  franchise,  the  company  was  to 
supply  the  city  with  the  electric  power  necessary  to  swing  all 
the  drawbridges  maintained  by  the  city  and  crossed  by  the 
company's  tracks.     In  order  to  prevent  the  tearing  up  of 
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newly  paved  streets,  this  ordinance  provided  that  whenever 
the  city  determined  to  pave  or  repave  any  street  where  the 
company  had  tracks,  notice  was  to  be  given  to  the  company 
and  thereupon  it  was  immediately  to  make  all  repairs, 
connections,  conduits  and  improvements  deemed  necessary 
for  the  operation  of  its  railway.  After  the  paving  had  been 
done,  the  company  would  have  no  right  to  open  or  disturb 
the  pavement  for  any  purpose  whatsoever  except  with  written 
permission  signed  by  the  mayor  and  board  of  public  works. 
In  further  consideration  of  the  franchise,  the  company  was 
required  to  carry  free  on  its  cars  all  members  of  the  police, 
fire  and  health  departments  of  the  city  when  in  uniform,  and 
all  detectives  of  the  police  department.  It  was  stated  that 
"  the  rights  and  privileges  hereby  granted  shall  be  considered 
to  be  prepayment  by  said  city  of  all  fares  of  all  such  mem- 
bers and  officers  of  said  departments."  Before  exercising  any 
of  the  privileges  granted  by  this  ordinance,  the  company  was 
required  to  file  with  the  city  clerk  its  written  acceptance, 
including  its  agreement  to  all  of  the  terms  and  conditions  of 
the  grant.  The  company  was  also  required  to  file  a  list  of 
all  the  transfer  points  then  established. 

It  will  be  noted  that  under  this  ordinance  a  reduced  fare 
with  liberal  transfers  and  the  right  to  require  reasonable 
extensions  were  secured  to  the  city,  but  that  no  substantial 
compensation  was  required  for  the  company's  right  to  use  the 
streets.  While  this  ordinance  did  not  include  any  new  pro- 
vision for  the  joint  use  of  tracks,  it  stipulated  that  all  the 
existing  ordinances  so  far  as  they  related  to  such  matters  as 
removal  of  snow  and  ice,  the  joint  use  of  tracks,  the  occupa- 
tion of  streets,  bridges  and  public  places,  and  the  grade, 
gauge  and  elevation  of  the  tracks,  should  remain  in  force. 

412.  Labor  tickets  at  reduced  rates ;  materials  and  plan  of 
coEstmction  to  be  approved  in  advance ;  extra  fare  for  lug- 
gage ;  joint  use  of  poles— Saginaw.— By  an  ordinance  passed 
October  16,  1893,  and  amended  in  1894  and  1895,  franchises 
were  granted  by  the  city  of  Saginaw  to  the  Union  Street 
Eailway  Company  and  the  Saginaw  Street  Eailroad  Company 
for  the  use  of  certain  streets.^  The  company's  poles  were  to 
be  set  not  less  than  185  feet  apart  lengthwise  of  the  street, 
but  poles  belonging  to  other  parties  might  be  used  if  the  com- 

>  Compiled  Ordinances,  City  of  Saginaw,  1898,  p.  149. 
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panies  could  secure  the  permission  of  the  owners.  Wherever 
the  trolley  wires  crossed  any  other  electrical  wires  previously 
strung,  the  companies  were  required  to  maintain  guard  wires 
at  all  times.  No  materials  could  be  used  in  the  construction, 
alteration  or  repair  of  the  tracks,  poles,  wires  or  other  appara- 
tus, or  in  the  paving,  planking  or  repairing  of  any  street, 
without  the  inspection  and  approval  of  the  board  of  public 
works  or  its  authorized  agent  first  being  obtained.  More- 
over, before  either  company  could  enter  upon  any  street  for 
the  purpose  of  laying  or  altering  its  tracks,  it  was  required  to 
submit  to  the  board  of  public  works  for  approval  a  complete 
diagram  showing  the  line  of  the  proposed  track,  the  changes 
contemplated,  the  form  and  kind  of  rail  to  be  laid  and 
the  location,  character  and  purpose  of  all  sidetracks,  turnouts, 
switches  and  other  special  work.  Whenever  any  street  oc- 
cupied by  the  tracks  was  paved,  repaired  or  otherwise  per- 
manently improved,  by  order  of  the  common  council,  upon 
the  completion  of  the  work  an  estimate  was  to  be  made  by  the 
board  of  public  works  of  the  cost  of  that  part  included  with- 
in the  limits  of  the  tracks,  and  the  amount  so  estimated,  ex- 
cept the  cost  of  paving  at  street  intersections,  was  to  be  a 
charge  upon  the  companies  to  be  paid  by  them  in  five  equal 
annual  instalments.  The  cost  of  paving  street  intersections, 
however,  was  to  be  paid  on  demand. 

In  the  original  ordinance  of  1893,  the  council  reserved  the 
right  to  regulate  and  prescribe  the  fare  for  passengers  on  the 
several  lines  operated  by  each  of  the  companies  and  to  re- 
quire that  passengers  be  carried  by  a  continuous  trip  for  a 
single  fare  the  full  length  of  the  companies'  lines.  The  rate 
of  fare  could  not,  however,  be  reduced  below  five  cents  per 
passenger  without  the  companies'  permission,  and  the  com- 
panies were  to  have  the  privilege  of  charging  double  fares  "  at 
and  after  eleven  o'clock  p.  m.  upon  cars  not  run  upon  sched- 
ule time,  but  put  on  especially  for  the  accommodation  of 
public  meetings  and  entertainments."  By  one  of  the  amend- 
ments adopted  a  year  or  two  later,  as  well  as  by  other  street 
railway  grants  made  in  succeeding  years,  the  maximum  rates 
of  fare  were  fixed  as  follows :  labor  tickets  and  school  tickets, 
8  for  25  cents;  regular  tickets,  6  for  35  cents;  and  single 
cash  fare,  5  cents.  Tickets  were  to  be  kept  on  sale  at  the 
companies'  offices  and  at  some  central  point  in  the  business 
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centers  on  the  East  and  West  sides  of  the  city.  Labor 
tickets  were  to  be  accepted  between  5 :  30  and  7 :  30  in  the 
morning  and  between  5 :  30  and  6 :  30  in  the  afternoon. 
School  tickets  were  to  be  good  for  children  going  to  and  from 
school  during  school  days.  Regular  tickets  were  to  entitle  the 
passenger  to  all  the  privileges  of  cash  fares,  but  the  right  of 
the  companies  to  collect  double  fares  after  eleven  o'clock  in 
the  evening  was  retained. 

Under  the  original  ordinance,  cars  were  to  be  run  for 
no  other  purpose  than,  to  transport  passengers  and  their 
ordinary  lagguge.  Cars  were  to  be  in  "  style,  equipment  and 
accommodation,  at  least  equal  to  those  in  use  in  other  cities  of 
like  size  in  the  State."  The  council  reserved  the  right  to 
prescribe  from  time  to  time  the  number  of  cars  to  be  oper- 
ated on  each  line  of  track,  the  hours  of  the  day  and_  night  dur- 
ing which  operation  was  to  be  continued  and  the  speed  and 
frequency  with  which  the  cars  were  to  be  run.  Each  pas- 
senger was  to  be  allowed  to  take,  free  of  charge,  "  such  or- 
dinary baggage  as  he- can  carry  in  his  hand,  and  not  take  up 
more  room  than  he  is  entitled  to  for  his  seat."  The  grantees 
were  authorized  to  "  charge  such  price,  not  exceeding  one 
fare,  for  the  carriage  of  any  other  baggage  as  may  be  just 
and  proper."  Careful,  sober  and  prudent  agents,  conductors 
and  "  motgrneers  "  were  to  be  employed.  The  common  coun- 
cil reserved  the  right  to  permit  the  moving  of  buildings 
across  and  along  the  tracks  for  not  to  exceed  one  block,  be- 
tween eleven  o'clock  at  night  and  five  o'clock  in  the  morning, 
but  no  building  could  be  moved  across  any  track  at, any 
curve  or  switch  which  would  require  the  removal  of  any  of  the 
companies'  wires. 

In  ease  either  of  the  companies  should  at  any  time  wil- 
fully and  unreasonably  neglect  to  comply  with  the  condi- 
tions of  the  ordinances,  or  with  such  reasonable  rules,  orders 
or  regulations  made  under  the  provisions  of  this  ordinance 
for  the  protection  of  the  interests,  safety,  welfare  or  accommo- 
dation of  the  public,  then  by  a  two-thirds  vote  of  all  the 
aldermen,  the  common  council  might  revoke  the  franchises, 
but  such  right  of  revocation  could  be  exercised  only  after  the 
company  had  been  given  thirty  days'  notice  to  comply  with 
the  terms  of  the  ordinance  or  other  rules  and  regulations 
specified. 
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Each  company  was  required  to  file  with  the  city  clerk  an 
annual  statement  showing  the  number  of  cars  operated  on  the 
different  lines  of  its  road,  the  number  of  passengers  car- 
ried, and  the  gross  and  net  earnings  of  the  year.  Whenever 
such  net  earnings,  over  and  above  expenses,  interest  and 
taxes,  should  exceed  six  per  cent  upon  their  capital  stock,  the 
companies  were  to  pay  the  city  five  per  cent  of  the  excess  of 
such  net  earnings. . 

Under  the  terms  of  the  amended  ordinance,  the  council 
reserved  the  right  to  authorize  any  person  or  company  using 
wires  for  telephone,  telegraph,  electric  light  or  other  pur- 
poses to  string  its  wires  upon  the  poles  of  the  railway  com- 
panies after  paying  reasonable  compensation  to  the  owners. . 
The  companies  were  expressly  required  to  indemnify  the  city 
against  damages  done  to  water  or  other  pipes,  or  fire  or  police 
patrol  alarm  cables  by  electrolysis  caused  by  the  street  rail- 
ways. On  the  fifteenth  day  of  each  month,  and  at  other 
times  when  required  by  the  board  of  public  works,  the  com- 
panies were  to  report  to  the  board  the  quantity  of  power  used 
and  the  number  of  cars  operated  by  them  or  any  change  what- 
ever that  would  materially  affect  the  return  circuit.  This 
franchise  was  granted  for  a  period  of  thirty  years. 

413.  Transfers  between  companies ;  low  fares  for  school 
children;  free  transportation  for  city  officials;  arbitration 
with  employees;  special  permits  for  handling  freight- 
Seattle. — Most  of  the  street  railways  of  Seattle  are  now  oper- 
ated by  the  Seattle  Electric  Company  under  franchises  that 
have  been  granted  from  time  to  time  during  the  past  twenty 
years.  These  grants  show  a  progressive  development.  On 
July  19,  1890,  a  franchise  was  granted  to  S.  L.  Bowman  to 
construct  and  operate  a  street  railway  on  a  certain  route  for 
a  period  of  twenty-five  years  for  the  conveyance  of  passengers 
and  freight.^  This  ordinance  laid  down  the  rule,  which  has 
been  followed  in  other  Seattle  ordinances  granted  since  then, 
that  the  grantee  should  have  the  right  to  run  his  cars  over 
the  street  railway  tracks  of  any  other  person  or  corporation 
within  the  city  limits,  if  the  permission  of  the  other  party 
could  be  secured.  The  ordinance  also  contained  the  stipula- 
tion that  the  grantee  should  permit  the  joint  use  of  the  tracks 
laid  down  under  this  franchise,  by  other  authorized  parties 

» Ordinance  No,  1441,  "  Charter  and  Ordinances  of  Seattle,  1908,"  p.  430. 
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upon  such  rates  and  terms  of  compensation  for  the  use  &f 
the  tracks  as  might  be  agreed  upon  between  the  owner  and 
the  party  desiring  to  use  them.  In  case,  however,  the  parties 
could  not  agree,  the  mayor  and  common  council  of  the  city 
were  to  fix  the  reasonable  terms  for  such  use.  The  priority 
of  the  rights  of  the  grantee  was  to  be  preserved,  however,  and 
he  was  to  have  authority  to  make  reasonable  regulations 
governing  the  use  of  his  tracks  by  the  other  parties. 

Another  Seattle  policy  laid  down  in  this  ordinance  was  the 
provision  that  before  the  grantee  laid  tracks  on  the  route  de- 
scribed "  all  damages  or  injury  to  be  occasioned  thereby  to 
property  abutting  on  any  street,  avenue  or  public  place 
along  which  such  track  is  to  be  laid  down,  shall  be  ascertained 
and  compensation  made  therefor"  in  the  manner  provided 
by  law.  The  duty  of  paving  between  the  tracks  and  the  rails 
and  for  one  foot  on  either  side,  was  imposed  upon  the 
grantee.  The  further  obligation  was  imposed  of  maintaining 
electric  lights  of  not  less  than  thirty  candle  power  not  more 
than  250  feet  apart  along  the  portion  of  the  route  where  over- 
head electric  wires  were  used.  The  speed  of  cars  in  the  busi- 
ness and  settled  residence  portions  of  the  city  was  limited 
to  ten  miles  an  hour,  and  the  rate  of  fare  to  be  charged  was 
limited  to  five  cents  for  a  continuous  passage  from  terminus 
to  terminus  of  the  grantee's  route.  A  special  car  license  fee 
limited  to  $25  per  car  per  annum,  to  be  fixed  from  time  to 
time  by  city  ordinance,  was  to  be  paid.  In  order  to  insure 
the  construction  of  the  road  the  grantee  was  required  to 
deposit  with  the  city  the  sum  of  $1,000  which  would  be  for- 
feited unless  the  road  was  completed  within  the  definite 
time  stipulated  in  the  ordinance,  or  within  the  period  of  any 
extension  of  time  thereafter  granted  by  the  city. 

On  July  18,  1891,  a  street  railway  franchise  was  granted 
to  Fred  E.  Sander  and  his  successors.^  The  terms  of  this 
grant  were  substantially  the  same  as  those  of  the  preceding 
one  with  two  or  three  exceptions.  The  city  inserted  a  clause 
to  the  effect  that  nothing  in  the  ordinance  should  be  con- 
strued as  a  warranty  on  the  part  of  the  city  that  any  portion 
of  the  designated  route  was  a  legally  established  or  existing 
street.  The  grant  was  given  only  in  so  far  as  the  city  then 
had  or  thereafter  might  acquire  control  over  the  route  or  any 

'  Ordinance  No.  1772,  work  cited,  p.  433. 


LOW  FARE  STREET  RAILWAY  FRANCHISES.        339 

part  of  it.  There  was  also  a  provision  to  the  effect  that  when 
any  person  had  obtained  permission  to  use  any  of  the  streets 
of  the  city  for  the  purpose  of  moving  any  building,  the 
grantee  of  the  street  railway  franchise  should  upon  forty- 
eight  hours'  notice,  raise  or  remove  the  street  railway  wires 
in  the  way  so  as  to  allow  a  free  and  unobstructed  passage  for 
the  building.  There  was  also  a  clause  in  this  franchise  to 
the  effect  that  the  city  might  at  any  time  thereafter  repeal, 
amend  or  modify  the  ordinance  "  with  due  regard  to  the 
rights  of  the  parties  concerned  and  to  the  interests  of  the 
public."  Nothing  in  the  ordinance  was  to  be  interpreted  as 
granting  any  exclusive  franchise  for  the  use  of  any  street. 
The  speed  limit  in  the  built-up  portion  of  the  city  was  in  this 
ordinance  reduced  to  eight  miles  an  hour. 

In  another  franchise  granted  October  31,  1891,  giving  Mr. 
Sander  additional  franchise  routes,  other  changes  in  the 
city's  franchise  policy  are  in  evidence.^  The  term  of  the 
grant  was  in  this  case  made  fifty  years  instead  of  twenty-five, 
but  the  grantee  was  required  to  pay  the  city  one  per  cent  of 
the  gross  receipts  from  the  carriage  of  passengers  on  the 
road,  until  1907;  one  and  one-half  per  cent  thereafter  until 
1911,  and  two  per  cent  from  1912  on.  The  city  also  reserved 
the  right  in  this  ordinance  to  regulate,  limit  or  entirely  pro- 
hibit the  running  of  freight  cars  and  the  transportation  of 
goods  upon  the  route  covered  by  this  franchise. 

A  street  railway  ordinance  granted  March  15,  1899,  to 
Winthrop  Smith  and  others,  marks  several  advances  in  the 
city's  requirements.^  By  this  ordinance  the  city  reserved 
the  right  to  compel  the  grantees,  whenever  it  compelled  anv 
other  similar  road  to  do  so,  "  to  adopt  any  improved  method, 
in  actual,  practical  and  successful  use,  for  conducting  elec- 
trical currents  for  use  of  said  railway  through  or  beneath  the 
streets  of  said  City,  and  to  remove  the  poles  and  wires  there- 
from when  such  plans  shall  have  been  adopted."  Further- 
more, it  was  expressly  stipula'ted  that  the  electrical  current 
used  by  the  grantees  should  be  cared  for  so  as  to  insure  its 
return  along  their  own  metallic  conductors.  In  this  ordi- 
nance, apparently  for  the  first  time,  the  city  stipulated  that 
the  payment  of  a  fare  should  entitle  a  passenger  to  a  trans- 

'  Ordinance  No.  1R79,  work  cited,  p.  438. 
»  Ordinance  No.  5277,  loorh  cited,  p.  467, 
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fer  to  any  other  ear  line  in  the  city  which  might  give  and 
receive  transfers.  Children  going  to  or  coming  from  school 
were  to  be  carried  at  half  fare,  and  all  municipal  officers  en- 
gaged in  municipal  business  were  to  be  carried  free,  but  on 
Sundays  and  holidays  only  firemen  and  policemen  in  the 
actual  discharge  of  their  duties  were  to  be  so  carried.  No 
official  was  to  demand  the  right  of  free  transportation,  how- 
ever, unless  he  produced  a  certificate  of  the  mayor  attested  by 
the  city  clerk  and  sealed  with  the  city  seal  certifying  his 
official  character,  or  in  lieu  of  such  certificate,  displayed  a 
badge  of  which  the  number  and  the  name  of  the  authorized 
user  had  been  certified  to  the  company  by  the  mayor  and  the 
city  cleric.  The  speed  rate  for  cars  was  limited  to  twelve 
miles  an  hour  and  the  city  reserved  the  right  to  lower  this 
limit.  This  grant  was  for  the  period  ending  December  31, 
1925,  and  it  was  stipulated  that  within  thirty  days  after  the 
expiration  of  the  franchise,  the  grantees  or  their  successors 
must  remove  all  portions  of  the  roadbed  and  appurtenances 
and  put  the  surface  of  the  streets  in  as  good  condition  for 
public  travel  and  durability  as  the  abutting  portions  of  the 
street.  The  grantees  were  to  pay  the  city  two  per  cent  of  their 
gross  receipts  for  the  first  fifteen  years  of  the  period  and  three 
per  cent  thereafter.  A  limited  right  to  inspect  the  railway 
books  for  the  purpose  of  ascertaining  the  gross  receipts  was 
reserved.  There  was  a  provision  in  this  ordinance  to  the  effect 
that  if  any  dispute  should  at  any  -time  arise  between  the 
ihe  grantees  and  their  employees  as  to  any  matter  of  wages 
or  employment,  such  dispute  should  be  submitted  to  ar- 
bitration in  accordance  with  the  laws  at  that  time  in  force  in 
the  state  of  Washington.  In  this  franchise  the  reserved  right 
to  repeal,  change  or  modify  the  ordinance  was  qualified  so 
as  to  be  effective  on  condition  that  the  franchise  was  not 
operated  in  accordance  with  the  provisions  of  the  ordinance, 
or  at  all,  but  the  city  also  reserved  the  right  to  repeal  or 
modify  the  grant  at  any  time  "having  due  regard  to  the 
rights  of  the  grantees  and  the  interests  of  the  public." 

The  principal  franchise  ordinance,  however,  of  the  Seattle 
Electric  Company,  is  the  ordinance  approved  March  9,  1900, 
which  granted  to  J.  D.  Lowman  and  Jacob  Furth  a  street 
railway  franchise  for  carrying  passengers,  mails  and  freight, 
terminating  "at  twelve  o'clock,  midnight,  December  31st, 
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A.  D.,  1934,"  and  covering  twenty-two  enumerated  routes.^ 
Besides  containing  most  of  the  conditions  already  described 
in  connection  with  preceding  ordinances  and  many  other  de- 
tailed regulations  in  regard  to  tracks,  equ-pment  and  opera- 
tion, this  ordinance  required  that  the  grantees  should  within 
ninety  days  file  with  the  city  engineer  true  and  correct  maps, 
drawn  on  a  scale  of  two  hundred  feet  to  the  inch,  and  pro- 
files of  the  lines  covered  by  this  franchise.  The  grantees 
were  also  required  to  file  similar  maps  and  profiles  of  any 
changes  and  additions  made  in  the  future.  In  case  of  double 
tracks,  the  space  between  the  two  tracks  was  to  be  not  less 
than  five  or  more  than  eight  feet  in  width,  and  the  board  of 
public  works  was  given  authority  to  fix  within  these  limits 
the  exact  distance  that  was  to  separate  the  tracks.  The  city 
reserved  the  right  to  attach  any  of  the  municipal  wires  to  the 
company's  poles.  All  equipment  was  to  be  "  of  first  quality," 
and  to  be  "  so  installed  as  to  interfere  as  little  as  practicable 
with  other  public  use  of  the  streets."  Cars  were  to  be  run 
between  six  o'clock  in  the  morning  and  midnight  on  schedules 
prescribed  from  time  to  time  by  city  ordinance.  The  city  re- 
served the  right  at  any  time  to  prohibit  the  handling  of 
freight  on  the  grantees'  lines  within  the  city  limits,  or  to 
prescribe  restrictions  and  conditions  in  regard  to  the  hand- 
ling, loading,  unloading  and  transporting  of  freight.  Until 
otherwise  provided  by  ordinance,  the  board  of  public  works 
was  authorized,  under  such  conditions  as  it  might  deem 
proper,  to  issue  permits  to  the  grantees  authorizing  them  to 
handle  farm  products  and  merchandise  to  and  from  freight 
cars  along  the  street  railway  lines,  and  also  to  establish  spur 
tracks  running  from  the  lines  into  their  freight  yards.  It 
was  stipulated,  however,  that  no  wood  should  be  allowed  to 
be  loaded  or  unloaded  in  any  street  of  the  city,  unless  under 
authorization  of  a  city  ordinance. 

The  paving  obligations  were  enlarged  to  include  repaving 
and  so  as  to  extend  for  a  distance  of  one  and  one-half  feet  on 
the  outside  of  the  rails.  The  grantees  were  required  to  fur- 
nish free  transfers  to  any  of  the  street  railways  constructed 
under  certain  enumerated  ordinances  of  prior  date,  but  this 
requirement  was  to  be  in  force  only  as  to  such  of  the  other 
lines  as  would  give  transfers  to  and  receive  them  from  the 
lines  of  these  grantees  "  on  the  basis  of  a  cash  redemption  by 

« Ordinance  No,  5874,  worfc  cited,  p.  476. 
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each  line  of  transfers  issued  by  it  and  used  on  the  other  line 
at  the  rate  of  two  and  a  half  cents  for  ordinary  transfers, 
and  one  and  one  fourth  cents  for  school  children  transfers." 
Any  such  transfers  would  be  good  only  at  such  time  and  place 
as  would  render  the  entire  trip  of  the  passenger  practically 
continuous.  In  this  ordinance  the  city  officials  entitled  to 
free  transportation  were  limited  to  policemen  and  firemen  in 
uniform,  the  mayor,  members  of  the  city  council  and  mem- 
bers of  the  board  of  public  works,  when  riding  on  strictly 
city  business.  The  grantees  were  required  to  pay  the  city  two 
per  cent  of  their  gross  receipts  until  1920,  and  three  per  cent 
thereafter.  They  were  also  to  keep  on  deposit  with  the  city 
treasurer  an  emergency  fund  of  $1,000  upon  which  the  city 
could  draw  to  meet  expenses  incurred  for  the  immediate 
repair,  in  case  of  emergency,  of  dangerous  defects  found  to 
exist  in  the  portions  of  the  street  for  which  the  grantees  were 
responsible.  The  section  of  this  ordinance  requiring  the 
arbitration  of  disputes  with  employees  provided  that  the 
award  of  the  arbitrators  should  be  binding  and  conclusive 
upon  both  parties  for  the  period  of  one  year.  It  was  also 
stipulated  in  this  ordinance  that  if  the  grantees  or  their 
successors  should  acquire  as  a  part  of  their  system  of  rail- 
ways any  already  existing  railway  or  railways,  they  should 
within  six  months  after  the  date  of  this  ordinance,  or  within 
thirty  days  after  the  acquisition  of  such  additional  railways, 
file  in  the  office  of  the  city  comptroller,  a  properly  executed 
release  of  the  franchises  under  which  the  railways  so  ac- 
quired had  been  operated.  It  was  stipulated  that  if  at  any 
time  the  city's  boundaries  should  be  extended  so  as  to  bring 
in  certain  suburban  extensions  of  the  grantees'  roads,  such 
extensions  should  then  in  all  respects  fall  within  the  limita- 
tions, terms  and  conditions  of  this  ordinance.  The  grantees 
were  forbidden  to  use  any  of  their  tracks  as  "  dead  tracks  " 
or  for  standing  cars.  It  was  expressly  set  forth  that  the 
franchise  and  rights  granted  by  this  ordinance  might  be  ~  as- 
signed or  mortgaged,  but  no  such  assignment  or  mortgage 
should  be  valid  until  a  copy  of  it  had  been  filed  in  the  city 
clerk's  office;  The  ordinance  was  subject  to  repeal,  amend- 
ment or  modification  in  case  the  franchise  was  not  operated 
in  accordance  with  the  provisions  of  this  ordinance  or  was 
not  operated  at  all, 
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An  additional  route  wks  granted  to  the  Seattle  Electric 
Company  by  an  ordinance  approved  June  36,  1901.^  This 
entire  route  was  to  be  constructed  and  in  operation  within 
three  months  after  the  date  of  the  acceptance  of  the  fran- 
chise. This  time  limit,  however,  was  not  to  be  effective  if 
the  company  was  prevented  from  building  by  accident,  by 
act  of  God,  by  strikes,  by  act  of  the  city,  by  inability  to  obtain 
material  or  by  legal  proceedings  in  court.  Moreover,  the 
company  was  authorized  to  purchase  any  existing  railway  or 
part  of  such  railway  along  its  route,  in  lieu  of  building  a  new 
road.  This  grant  was  for  a  period  ending  at  midnight,  Octo- 
ber 31,  1941,  instead  of  December  31,  1934,  the  date  of  the 
expiration  of  the  ordinance  last  described. 

Many  additional  franchises  have  been  granted  to  the 
Seattle  Electric  Company  from  time  to  time  since  1901. 
For  the  most  part,  however,  the  terms  and  conditions  of  these 
grants  have  been  similar  to  those  of  the  principal  franchise 
of  March  9,  1900,  which  has  already  been  described.  One  or 
two  franchises  have  been  granted,  however,  which  are  now 
controlled  by  an  independent  company.  One  of  these,  granted 
January  11,  1907,  to  Merle  J.  Wightman  and  C.  E.  Muckler, 
required  the  grantees  to  keep  on  sale  at  their  main  office,  at 
'  their  power  stations  and  on  their  ears,  commutation  tickets 
entitling  the  purchaser  to  twenty-five  rides  for  a  dollar. 
School  children  were  to  be  carried  at  half  fare,  provision 
being  made  for  the  sale  of  two  tickets  for  five  cents  and  fifty 
tickets  for  one  dollar.^  The  transfer  provision  of  this  fran- 
chise stipulated  that  transfers  should  be  given  to  the  lines 
of  other  companies.  The  basis  of  settlement  between  the 
companies  was  to  be  that  each  transfer  should  be  redeemed 
by  the  company  issuing  it  for  such  proportionate  part  of  the 
fare  paid  as  the  run  or  local  route  of  the  ear  on  which  the 
transfer  was  received  bore  to  the  sum  of  the  runs  of  the  local 
routes  of  the  cars  on  which  the  transfer  was  issued  and  on 
which  the  transfer  was  received.  Provision  was  made  for  the 
common  use  of  tracks  and  in  case  the  parties  interested  were 
unable  to  agree  upon  the  proper  amount  of  the  compensation 
to  be  paid  the  company  owning  the  tracks  the  controversy 
was  to  be  submitted  to  arbitration  in  accordance  with  the 

>  Ordinance  No.  7015,  worh  cited,  p.  503. 
»  Ordinsnce  No,  15,805,  work  cited,  p.  631. 
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laws  of  the  state  of  Washington.  The  arbitrators  were  to  be 
three  in  number,  one  to  be  appointed  by  the  company  owning 
the  tracks,  one  by  the  city  council,  and  the  third  by  these  two. 
In  case,  however,  the  two  first  chosen  could  not  agree  upon  a 
third  within  ten  days  of  their  appointment,  then  the  third 
arbitrator  might  be  named  by  one  of  the  judges  of  the  state 
supreme  court  at  the  request  of  the  city  or  either  of  the  parties 
interested  in  the  use  of  the  tracks  in  dispute.  A  provision 
was  made  in  this  franchise  that  wherever  the  tracks  might 
cross  any  steam  railway  tracks,  the  crossing  should  be  by 
overhead  trestle,  except  that  grade  crossings  might  be  built 
in  the  first  instance  and  maintained  until  the  trestle  had  been 
constructed.  The  city  council  was  to  have  the  right  to  re- 
quire these  grade  crossings  discontinued  by  an  order  giving 
the  grantees  at  least  eight  months'  written  notice.  The  street 
railway  line  on  Fourth  avenue  was  to  be  deeded  to  the  city 
by  the  grantees,  with  the  reservation  of  the  right  to  operate 
over  this  line  during  the  term  of  the  franchise.  The  grantees 
were,  however,  to  maintain  the  track  at  their  own  expense  in 
case  they  alone  made  use  of  that  particular  line,  and  were  to 
pay  their  proportion  of  the  cost  in  case  the  line  was  used  in 
common  with  other  companies.  The  city  agreed  to  require  any 
grantees  who  might  obtain  the  right  to  operate  over  these 
tracks  to  pay  into  the  city  treasury  in  addition  to  the  pro- 
portionate part  of  the  cost  of  maintenance,  a  sum  equal  to 
five  per  cent  on  the  proportion  of  the  capitalized  value  of  the 
tracks,  "as  may  be  represented  by  the  ton  mileage  of  the 
operation  of  its  or  their  systems  as  compared  with  the  total 
ton  mileage  operated  over  said  tracks." 

By  another  ordinance  passed  May  6,  190?,  granting  five 
several  street  railway  routes  to  one,  William  R.  Crawford, 
provision  was  made  for  express  service  on  one  of  the  routes.^ 
Both  local  and  express  cars  were  to  be  run  on  this  route,  but 
the  express  cars  were  to  stop  to  receive  or  discharge  passen- 
gers at  certain  specified  points  "  at  long  intervals  only."  The 
grantee  was  not  required  to  accept  commutation  tickets  on 
the  express  cars.  The  same  provision  in  regard  to  transfers 
was  inserted  in  this  ordinance  as  the  one  in  the  ordinance  last 
described. 

» Ordinance  No.  16,919,  work  cited,  p.  649. 
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414.  School  children  carried  at  reduced  rates  ;  city  officials 
carried  frea ;  seats  for  passengers;  right  to  purchase  re- 
served—Los Angeles. — By  an  ordinance  approved  April  5, 
1909,  the  city  of  Los  Angeles  gave  to  W.  H.  Workman  and 
his  assigns  a  franchise  for  a  period  of  twenty-one  years  to 
operate  a  double  track  electric  railway  ipon  a  portion  of 
Boyle  avenue.^  The  railway  constructed  under  this  fran- 
chise was  to  be  used  only  for  the  transportation  of  passengers. 
The  rate  of  fare  for  any  distance  over  the  road  or  its 
branches  was  to  be  not  more  than  five  cents,  and  tickets  were 
to  be  sold  to  school  children  under  eighteen  years  of  age  at 
half  fare  if  purchased  in  quantities  of  at  least  a  dollar's  worth 
at  a  time.  School  children's  tickets  were  to  be  available  for 
use  only  between  8  A.  M.  and  6  P.  M.  in  actual  passage  to  and 
from  school.  These  tickets  were  to  be  sold  to  any  pupil 
upon  request,  on  presentation  of  a  certificate  from  a  teacher 
approved  by  the  principal  of  the  school  at  which  the  pupil 
was  enrolled.  The  ordinance  also  provided  that  regular  and 
special  policemen,  police  officers,  firemen  and  letter-carriers 
while  on  dutyj  the  mayor;  the  members  of  the  city  council 
and  of  the  board  of  public  works ;  police,  fire,  water,  park  and 
civil  service  commissioners ;  members  of  the  board  of  health ; 
members  of  the  board  of  education;  the  city  superintendent 
of  schools  and  the  directors  of  the  public  library  should  be 
carried  free  over  the  road  and  over  any  other  road  or  roads ' 
within  the  city  limits,  owned,  controlled  or  operated  by  the 
grantee,  his  successors  or  assigns.  The  grantee  was  also 
required  to  issue  free  transfers  to  passengers  going  in  any 
direction,  good  for  continuous  passage  ove.  every  other  line 
of  the  grantee  and  the  lines  of  any  other  road  or  roads  within 
the  city,  controlled  or  operated  by  the  grantee,  his  successor  or 
assigns,  or  in  which  they  had  a  controlling  interest.  Trans- 
fers from  other  lines  were  to  be  accepted  on  the  same  terms. 

The  grantee  was  required  to  pay  the  city  two  percent  of 
the  gross  annual  receipts  of  the  railway  after  the  expiration 
of  five  years.  It  was  stipulated,  however,  that  if  the  road 
covered  by  this  franchise  should  be  an  extension  of  an 
existing  system  of  railways,  the  gross  receipts  of  this  line 
should  be  estimated  as  one-half  of  the  proportion  of  the  total 
gross  receipts  of  the  system  which  the  niileage  of  this  ex- 

>  Ordinance  No,  17,9!iO,  New  Series. 
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tension  bore  to  the  total  mileage  of  the  system.  In  other 
words,  the  receipts  per  mile  of  this  particular  extension  were 
to  be  reckoned  as  one-half  the  average  receipts  per  mile  of  the 
entire  system.  Any  neglect  on  the  part  of  the  company  to 
file  an  annual  statement  of  its  gross  earnings  or  to  pay 
the  required  percentages  into  the  city  treasury  was  to  work 
an  automatic  forfeiture  of  the  franchise. 

Construction  was  to  be  commenced  within  four  months 
from  the  date  of  the  grant  and  to  be  continuously  prosecuted 
in  good  faith  and  without  unnecessary  delay  so  as  to  be  com- 
pleted within  not  more  than  three  years  from  the  time  it  was 
begun.  It  was  specifically  provided  that  one-third  of  the  work 
should  be  completed  within  a  year  from  the  time  of  com- 
mencement. The  tracks  laid  under  this  franchise  were  not 
to  be  more  than  four  feet  eight  and  one-half  inches  in  width 
between  the  rails  and  were  to  be  placed  as  nearly  equi-distant 
from  the  center  of  the  street  as  possible,  and  as  near  to  each 
other  as  a  proper  regard  for  safety  would  allow.  In  all 
cases  where  the  franchise  route  was  already  occupied  by  other 
lines  of  street  railway,  the  grantee  was  given  the  right  to 
operate  over  the  existing  tracks,  and  in  case  of  a  different 
gauge,  to  lay  a  third  rail,  over  the  distance  traversed  by  the 
two  roads  jointly.  The  rails  used  were  to  be  of  at  least  sixty 
pounds  weight  per  yard  and  the  grantee  was  to  pave  or 
macadamize  the  roadway  between  the  rails  and  the  tracks 
and  for  two  feet  on  either  side  and  to  keep  this  portion  of  the 
roadway  constantly  renewed  and  in  repair. 

Cars  were  to  be  run  each  way  over  the  entire  length  of  the 
road  at  intervals  of  not  more  than  ten  minutes  from  six 
o'clock  in  the  morning  until  ten  at  night  unless  prevented 
by  the  elements,  riots,  strikes  or  other  unavoidable  causes. 
It  was  also  expressly  stipulated  that  "  cars  shall  be  operated 
over  said  road  with  sufficient  frequency  to  carry  and  provide 
with  seats  all  passengers  applying  for  transportation  there- 
over, excepting  in  times  of  extraordinary  and  unforeseen 
amounts  of  travel."  The  grantee  was  not  authorized  to  sell 
or  assign  his  franchise  or  any  of  the  rights  or  privileges  de- 
rived from  it  except  by  a  duly  executed  written  instrument 
filed  in  the  office  of  the  city  clerk. 

At  the  expiration  of  the  period  of  twenty-one  years  the 
city  was  to  have  the  right  to  purchase  "  the  rails^  track  and 
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roadbed "  and  all  property  in  the  streets  belonging  to  the 
grantee  or  his  successors  and  laid  or  constructed  under  this 
franchise.  The  purchase  was  to  be  at  a  fair  valuation  to  be 
determined  by  a  board  of  three  arbitrators,  one  to  be  ap- 
pointed by  the  city,  one  by  the  grantee  or  his  successors,  and 
the  third  by  these  two.  It  was  required  that  the  city  should 
give  notice  of  its  intension  to  purchase  by  a  resolution  of  the 
city  council  passed  not  more  than  three  years  nor  less  than 
three  months  prior  to  the  expiration  of  the  franchise  period. 
The  award  of  the  arbitrators  was  to  be  filed  within  three 
months  after  their  appointment,  and  the  city  was  to  pay 
for  the  property  within  two  months  after  the  filing  of  the 
award. 


CHAPTER  XXXI. 
MISCELLANEOUS  STREET  RAILWAY  FRANCHISES. 

41B.  Jim   Crow   regulatious  ;    universal  renewed  ;  compulsory  arbitration 

transfers      between     companies  ;  with  employeeis.— Trenton, 

noiseless  operation  on  court  house  420.  An  early  standard   form   of  tran- 

loop  required  ;  grants  subject  to  chises ;  renewal  to  be  offered  to 

general  ordinanoes.-Dallas.  bidders  who  would  take  over  the 

416.  Arbitration  applied  to  extensions  ;  existing  plant ;  conditions  of  joint 

no  passes  for  city  offloials ;  light-  use  of  tracks ;  reports  required. 

ing  division  purchased  by  city.—  —Buffalo. 

Jacksonville,  Fla.  421.  Only  citizens  to  be  employed  ;  min- 

417.  Franchise  to  take  precedence  over  imum    wage   scale   for  workmen 

company  s  charter  ;  general  trans-  during  construction  ;  franchise  to 

fers  ;  optional  referendum. -Mem-  be  renewed  unless  railway  is  pu> 

phis.  chased  for  municipal  operation.— 

418.  Purchase  at  any  time  ;  tracks  to  be  Buffalo. 

removed  at    expiration   of    ordi-    423.  Compensation  to  city  per  mile  of 
nance.— Tacoma.  route  ;  railway  to  be  operated  by 

419.  City  may  rent  abandoned  tracks  ;  Union  labor ;  city's  rights  in  the 

transfers  between  companies  re-  streets  reserved ;    franchise  may 

quired  ;  new  company  must  pur-  be  repealed  tor  violation  of  terms, 

chase  property  unless  franchise  is  —Wheeling. 

415.  Jim  Crow  regulations ;  universal  transfers  between 
companies;  noiseless  operation  on  court  house  loop  required; 
grants  subject  to  general  ordinance— Dallas. — By  an  ordi- 
nance approved  November  13,  1905,  the  city  council  of  Dallas 
regulated  the  seating  of  passengers  on  street  cars  so  that 
whites  and  negroes  should  occupy  separate  seats  and  positions 
in  the  ear.^  By  this  ordinance  it  was  made  the  duty  of  any 
white  person  entering  a  car  to  occupy  the  vacant  seat  nearest 
the  front,  and  the  duty  of  a  negro  to  occupy  the  vacant  seat 
nearest  the  rear.  All  passengers,  regardless  of  race,  upon 
entering  an  open  car  were  to  occupy  the  vacant  seat  nearest 
to  the  left  hand  side,  and  persons  regardless  of  race  were 
forbidden  to  stand  on  the  rear  platform  of  a  closed  car  in 
such  a  manner  as  to  interfere  with  other  passengers  getting  on 
or  off  the  ear.    Under  this  ordinance  a  seat  was  to  be  deemed 

1  "  Franchise  Ordinances  of  the  City  of  Dallas,"  compiled  by  Charles  T.  Morrisa 
190S,  p.  814. 
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vacant  until  occupied  by  the  number  of  persons  for  which  it 
was  intended,  or  until  occupied  by  a  person  of  the  opposite 
race.  A  wilful  violation,  of  the  terms  of  this  ordinance  was 
to  be  deemed  a  misdemeanor  punishable  by  a  fine  of  not  less 
than  one  dollar  or  more  than  fifty  dollars.  It  was  stipulated, 
however,  that  the  ordinance  should  not  be  so  construed  as  to 
•prohibit  a  nurse  from  riding  on  the  same  seat  with  her  em- 
ployer or  with  the  child  in  her  charge  even  though  of  a  differ- 
ent race,  or  so  as  to  prohibit  an  officer  from  riding  on  the  same 
seat  with  the  prisoner  in  his  charge.  It  was  also  stipulated 
that  the  provisions  of  the  ordinance  should  not  "extend  to 
any  other  case  of  imperative  necessity,"  and  should  not  apply 
to  excursion  or  special  cars  run  strictly  for  the  exclusive  bene- 
fit of  either  race. 

By  another  general  ordinance  approved  August  9,  1906,  the 
city  council  enacted  that  every  person  or  company  owning, 
leasing  or  operating  any  street  railway  within  the  city  which 
joined,  connected  with,  crossed  or  intersected  any  other  line 
of  street  railway  whether  owned  and  operated  by  the  same  or 
another  person  or  company,  should  issue  at  the  points  of 
connection  or  intersection,  or  at  other  stations  established 
by  the  companies  or  by  the  city  council,  free  transfer  tickets 
to  passengers  who  had  paid  the  regular  fare.^  Such  transfers 
could  not  be  required,  however,  when  the  two  lines  were  oper- 
ated on  parallel  streets  within  a  distance  of  two  blocks  for 
4,000  feet  or  more,  except  that  transfer  tickets  were  to  be 
issued  at  points  where  parallel  lines  diverged  after  running 
parallel  for  a  distance  of  4,000  feet  or  more.  The  person  or 
company  issuing  the  transfers  was  required  to  pay  the  person 
or  company  receiving  the  transfer  passengers,  one-half  of 
each  local  fare  collected  for  every  transfer  issued  and  taken 
up,  unless  the  companies  should  agree  upon  some  other  divi- 
sion of  fare.  It  was  enacted  that  any  person  or  company 
owning,  leasing  or  operating  a  street  railway  within  the  city 
limits,  or  any  manager,  superintendent  or  employee  of  such 
person  or  company,  who  should  violate  any  of  the  provisions 
of  the  ordinance,  would  be  subject  to  a  fine  of  from  $10  to 
$200  upon  conviction  of  the  offense.  In  case  of  "  continued 
and  wilful  violation  "of  the  ordinance,  the  franchise  might 
be  forfeited  by  the  city  council  upon  giving  the  person  or 

> "  Franchise  Ordinances,"  already  cited,  p.  318. 
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corporation  so  offendiBg  thirty  days'  notice  and  a  full  oppor- 
tunity to  appear  and  be  heard  in  regard  to  the  matter. 

Another  ordinance  of  the  city  council,  approved  April  10, 
1906,  provided  that  all  street  railway  companies  operating 
cars  in  the  city  should  equip  them  with  pushbuttons  for  the 
use  of  passengers  in  signalling  the  conductor.^  This  ordi- 
nance also  required  that  all  cars  used  during  the  winter" 
months  should  be  equipped  with  approved  heating  apparatus, 
and  be  kept  "comfortably  warm"  when  used  for  the  trans- 
portation of  passengers. 

By  an  ordinance  approved  October  31,  1903,  the  city  re- 
quired that  all  cars  should  be  equipped  with  suitable  fenders, 
which  were  to  be  of  the  most  approved  and  modern  pattern  in 
use.^  Before  equipping  its  cars  with  any  fenders,  the  com- 
pany was  required  to  submit  the  fender  proposed  to  the  city 
council  for  its  approval.  The  penalty  for  violating  this  ordi- 
nance attached  not  only  to  the  president,  general  manager, 
superintendent  or  other  general  directing  officer  of  the  com- 
pany, but  also  to  the  motorman  and  conductor  having  charge 
of  the  car.  Conviction  under  this  ordinance  was  to  be  pun- 
ishable by  a  fine  of  not  more  than  $200. 

By  another  general  ordinance,  it  is  made  unlawful  for 
any  street  railway  company  in  Dallas  to  keep  any  conductor, 
motorman  or  other  employee  more  than  twelve  consecutive 
hours  in  charge  of  a  car  or  otherwise  employed,  or  to  set  any 
such  employee  to  work  within  eight  hours  from  the  time  when 
he  was  relieved  from  twelve  hours'  service.^  The  weak  point 
in  this  ordirmnce  is  the  affirmative  declaration  that  twelve  con- 
secutive hours  shall  constitute  a  day's  work.  The  president, 
superintendent  or  manager  of  the  street  railway  company  who 
compels  or  permits  an  employee  to  violate  the  terms  of  this 
regulation  renders  himself  liable  to  a  fine  of  from  $10  to 
$300. 

Within  the  downtown  district  the  speed  of  ears  is  limited 
to  eight  miles  an  hour.*  Outside  of  this  district,  the  limit  is 
twelve  miles  an  hour.  The  general  ordinances  relating  to 
the  operation  of  street  railways  prescribe  detailed  regulations 
which  apply  to  all  companies. 

Street  railway  franchises  have  been  granted  to  many  differ- 

' Franchise  Ordirances,  o?reat?!/ ciied,  p.  811.  ^Tftjd.p  810 
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ent  individuals  and  companies  by  the  city  of  Dallas.  Away 
back  in  1873,  soon  after  the  city  was  incorporated,  the 
directors  of  the  Dallas  City  Eailroad  Company  petitioned  the 
council  for  a  grant  of  "  the  right  of  way,  free  of  all  cost, 
through  and  over  any  of  the  streets "  which  the  company 
might  desire  to  use.  The  company  asked  for  the  use  of  five 
streets  specified  by  name  "together  with  all  cross  streets  in- 
tersecting the  same,  from  Houston  street  to  the  eastern  bouml- 
ary  of  the  corporation  of  the  City  of  Dallas,  inclusive,  as  also 
any  streets  intersecting  therewith  on  either  side  and  in  fact 
any  street  within  the  City  Corporation  which  said  company 
may  now  or  hereafter  choose  to  appropriate  for  that  purpose." 
The  right  of  way  was  to  be  ten  feet  wide  in  the  center  of  each 
street,  but  special  provision  for  switches  for  passi  iig  cars,  and 
turnouts  for  delivering  freight  or  passengers  was  made.  On 
September  3,  1872,  the  prayer  of  the  petitioners  was  granted 
by  vote  of  the  city  council,  and  power  was  given  to  operate  the 
railway  either  by  steam  or  horse-power.^  Subsequently,  on 
March  13,  1884,  an  ordinance  was  passed  granting  certain 
individuals  the  right  to  construct  and  operate  a  street  rail- 
way on  certain  streets.^  This  grant  was  made,  however,  on 
condition  that  the  consents  of  "  a  majority  of  the  front  feet " 
should  be  obtained,  "the  frontage  to  be  calculated  not  by 
blocks,  but  by  the  entire  length  of  the  said  line  computing  each 
street  separately  and  on  both  sides  of  said  streets  so  to  be 
occupied."  The  roadbeds,  and  strips  two  feet  wide  on  the 
outside  of  the  rails  were  to  be  graded,  graveled  and  kept  in 
repair  and  paved  when  the  rest  of  the  street  was  paved,  at 
the  expense  of  the  grantee,  on  penalty  of  forfeiture  of  the 
franchise  for  failure  to  do  so.  It  was  stipulated  that  this 
franchise  should  expire  and  revert  to  the  city  at  the  end  of 
twenty-five  years.  The  amount  spent  by  the  grantees  in 
bringing  to  grade  that  portion  of  the  streets  not  lying  within 
the  tracks  or  within  a  two-foot  strip  on  either  side  of  the 
outside  rails,  was  to  be  credited  to  the  company  on  all  license 
fees  that  might  thereafter  be  levied  by  the  city  council  for 
the  privilege  of  using  the  streets. 

As  a  result  of  these  and  other  grants,  four  street  railway 
companies  were  incorporated,  which  in  1887  united  to  form 

1  Franchise  Ordinances,  already  cited,  p.103.  '  Ibid.,  page  99. 
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the  Dallas  Consolidated  Street  Eailway  Company. '^  The  con- 
solidated company  received  a  franchise  on  April  18,  1887, 
covering  all  the  streets  that  were  then  occupied  by  the  street 
railway  tracks  which  had  been  built  by  the  constituent  com- 
panies. This  grant  was  for  a  period  of  thirty-five  years  and 
contained  an  express  provision  to  the  effect  that  all  of  the 
rights  and  franchises  belonging  to  the  constituent  companies 
named  in  the  ordinance,  and  especially  those  franchises 
claimed  by  the  Dallas  City  Eailway  Company,  should  be  sur- 
rendered and  held  for  naught.  The  consolidated  franchise 
provided  for  the  payment  by  the  company  of  a  paving  tax 
which  in  case  of  either  first  paving  or  repaving  would  be 
levied  by  special  assessments  against  the  company's  roadbed 
and  franchises.  The  grant  was  made  subject  to  the  city 
charter  and  all  future  charter  amendments  pertaining  to  the 
railways,  and  also  subject  to  all  existing  and  future  ordi- 
nances controlling  and  regulating  street  railroads,  so. far  as 
not  inconsistent  with  the  terms  of  this  grant.  For  the  privi- 
leges acquired,  the  company  agreed  to  pay  the  city  a  bonus 
of  $50,000  in  semi-annual  installments  of  $750  each  during 
a  period  of  thirty-three  years,  except  that  the  second  payment 
of  the  last  year  was  to  be  $1,350.  All  money  received  from 
this  bonus  was  to  be  applied  to  the  improvement  of  streets  on 
which  the  company's  tracks  were  laid.  Failure  to  pay  the 
street  paving  tax  and  costs,  or  any  installment  of  the  bonus 
when  due,  was  to  operate  as  a  forfeiture;  of  the  entire  fran- 
chise. In  this  ordinance  the  city  established  the  policy  that 
no  policeman,  fireman  or  city  engineer  should  "  be  charged 
with  passage  "  on  the  street  railways  while  riding  from'  one 
point  to  another  for  the  purpose  of  discharging  any  official 
duty.  The  fare  which  the  company  might  charge  was  limited 
to  five  cents  "  for  the  transportation  of  passengers  from  point 
to  point,  or  for  a  round  trip"  over  the  company's  line,  be- 
tween six  o'clock  in  the  morning  and  ten  o'clock  at  night. 

In  the  years  1888  and  1890  three  or  four  new  franchises 
were  granted  to  independent  companies  or  groups  of  individ- 
uals. The  terms  and  conditions  of  these  grants  were  for  the 
most  part  similar  to  those  of  the  consolidated  street  railway 
franchise  of  1887.  In  some  of  them,  however,  we  find  a 
provision  to  the  effect  that  the  rolling  stock  and  street  rail- 

'  Franchise  Ordinances,  already  cited,  p.  103, 
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way  buildings  must  be  kept  within  the  city  limits.  As  a 
general  rule  these  ordinances  were  granted  for  a  period  of 
thirty-five  years  and  made  provision  for  the  payment  of  a 
few  hundred  dollars  a  year  to  the  city  as  a  bonus.  In  1903  a 
new  franchise  was  granted  to  A.  K.  Bonta  who  organized  the 
Metropolitan  Street  Eailway  Company.^  This  franchise  was 
granted  for  a  period  of  twenty  years  and  was  subject  to  cer- 
tain new  conditions  of  considerable  interest.  On  a  number 
of  specified  streets  the  grantee  was  required  to  lay  grooved 
girder  rails  weighing  not  less  than  ninety-one  pounds  per 
yard,  and  in  all  cases  the  character,  weight,  size  and  dimen- 
sion of  the  rails  were  to  be  subject  to  the  control  of  the  city 
council  and  board  of  commissioners.  All  rails  were  to  be 
laid  with  concrete  metallic  tie  foundation,  and  in  the  con- 
struction of  the  tradk  such  instrumentalities  and  appliances 
were  to  be  used  as  would  best  protect  the  city  and  private  con- 
cerns against  the  effects  of  electrolysis.  Cars  were  to  be 
heated  by  electricity,  and  no  open  cars  were  to  be  used 
from  November  15  to  March  31.  Prom  April  1  to  September 
15,  on  the  other  hand,  open  cars  were  to  be  used  exclusively, 
unless  the  use  of  closed  cars  was  authorized  in  writing  by  the 
mayor.  Not  only  policemen,  firemen  and  the  city  engineer, 
but  also  the  city  engineer's  assistants  were  to  be  carried  free 
when  going  to  and  fro  in  the  discharge  of  their  official 
duties,  when  provided  with  proper  badges.  Moreover,  all  city 
officials  were  to  be  furnished  with  passes.  Transfer  stations 
were  to  be  established  and  transfers  issued  under  regulations 
prescribed  by  the  city.  It  was  stipulated  that  the  city  coun- 
cil might  confer  upon  any  other  street  railway  company  or 
companies  thereafter  constructing  and  operating  a  street  car 
system  in  Dallas,  the  right  to  use  the  whole  or  any  portion 
of  this  grantee's  tracks  on  Main  street  west  of  a  certain 
point,  and  also  other  portions  of  the  tracks  not  exceeding  six 
blocks  in  length.  It  was  stipulated,  however,  that  this  right 
to  the  joint  use  of  tracks  should  be  exercised  so  as  not  im- 
properly to  interfere  with  the  use  of  the  tracks  by  their 
owner  and  that  just  compensation  should  be  made  to  the 
owner.  But  this  right  to  joint  use  was  not  to  apply  to  any 
street  railways  already  in  operation  or  their  successors,  except 
that  the  Dallas  Consolidated  Electric  Street  Railways  Com- 

'  Franchise  Ordinances,  already  cited,  p.  181. 
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pany,  successor  of  the  Dallas  Consolidated  Street  Railway 
Company,  might  be  given  the  right  to  use  the  tracks  on  Main 
street  on  special  conditions  set  forth  in  the  ordinance.  It 
was  required  that  for  the  use  of  such  tracks,  the  company 
should  either  pay  the  owner  an  equitable  proportion  of  the 
cost  of  construction,  with  six  per  cent  interest  on  this  amount 
from  the  date  when  the  tracks  were  completed  until  the  time 
payment  was  made,  or  else  the  company  should  pay  to  the 
owner  an  annual  rental  of  six  per  cent  on  one-half  of  the 
cost  of  reconstruction  of  the  tracks,  and  should  pay  in  addi- 
tion to  such  percentage  one-half  of  the  cost  of  maintenance. 
In  case  of  joint  use  the  tracks  were  to  be  used  by  each  party 
in  such  a  manner  as  not  to  interfere  improperly  with  the  use 
of  the  tracks  by  the  other  party.  In  case  of  disagreement  be- 
tween the  parties,  the  joint  use  of  tracks  was  to  be  subject  to 
regulation  by  the  city.  It  was  stipulated  that  if  the  grantee 
should  abuse  or  misuse  its  franchise  or  fail  to  comply  with 
any  of  its  terms  and  conditions,  such  abuse,  misuse  or  failure 
should  be  deemed  a  forfeiture  of  the  ordinance.  It  was  ex- 
pressly provided  that  "the  rights,  privileges  and  franchises 
herein  granted  or  any  property  acquired  or  owned  in  the  ex- 
ercise of  said  rights,  privileges  and  franchises,  shall  never 
be  sold  or  in  any  manner  transferred  to  or  become  the  prop- 
erty of  any  concern  now  owning  or  operating  any  line  of 
street  railway  in  the  City  of  Dallas  or  any  assigns  or  suc- 
cessor thereof." 

By  an  ordinance  approved  July  30,  1903,  the  Metropolitan 
Street  Railway  Company  was  authorized  to  connect  its  tracks 
at  certain  points  with  the  tracks  of  the  Dallas  Consolidated 
Electric  Street  Railway  Company  and  the  Rapid  Transit 
Railway  Company  to  form  a  belt  line  over  which  it  could 
operate  its  cars.'  This  privilege,  however,  was  contingent 
upon  the  condition  that  the  three  companies  should  imme- 
diately establish  and  maintain  a  system  of  transfers  at  all  the 
points  of  intersection  or  connection  of  their  lines  with  the 
belt  line. 

A  franchise  granted  April  11,  1903,  to  the  Dallas  Con- 
solidated Electric  Street  Railway  Company  contained  a 
unique  provision  to  prevent  noisy  operation  on  the  street 
railway  loop  around  the  county  court-house. 

'  Franchise  Ordinances,  already  cited,  p.  100. 
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"The  said  company,  its  successors  or  assigns,"  ran  the  ordinance,* 
"during  hours  between  8:30  a.m.  and  6p.m.,  each  week  dny,  shall 
never  ring  any  bell,  sound  any  gong,  blow  any  whistle  or  operate  any 
other  or  difierent  device  for  giving  alarm  on  said  loop  within  two 
hundred  feet  of  the  coi^rt-house,  and  said  company  shall  keep  the  track 
on  said  loop  clear  and  clean  from  dirt  or  other  small  obstructions  which 
would  tend  to  increase  the  noise  made  by  the  running  of  the  cars  on 
said  loop,  and  the  said  company  shall  in  no  case  run  its  cars  on  said 
loojj  at  a  greater  rate  of  speed  than  four  miles  an  hour  during  above 
hours,  and  all  curves  shall  be  kept  clean  and  well  greased.  Because  of 
the  fact  that  this  loop  surrounds  the  Dallas  County  Court  House  and 
the  noise  usually  accompanying  the  operation  of  a  street  car  would 
greatly  hinder  the  proper  use  of  said  building,  it  is  here  provided  that 
each  of  the  foregoing  provisions  is  essential  and  necessary,  and  that 
should  they  be  systematically  or  persistently  violated  or  neglected  this 
franchise  would  be  thereby  forfeited." 

While  Dallas  has  enjoyed  competition  in  the  street  railway 
business  longer  than  most  cities,  the  city  has  been  enabled  by 
general  ordinance  to  secure  most  of  the  benefits  of  monopoly 
through  the  establishment  of  a  system  of  universal  transfers. 

416.  Arbitration  applied  to  extensions ;  no  passes  for  city 
cfBcials;  lighting  division  purchased  by  city— Jacksonville, 
Fla. — One  of  the  most  interesting  street  railway  franchises 
granted  by  a  small  city  that  have  come  to  the  writer's  atten- 
tion, is  the  ordinance  of  the  city  of  Jacksonville,  approved 
January  26,  1907.^  This  ordinance  recited  that  the  Jackson- 
ville Electric  Company  in  addition  to  its  own  street  railway 
had  acquired  the  lines  of  the  Main  Street  Railroad  Company 
and  had  also  acquired  control  of  the  business  of  the  Jackson- 
ville Electric  Light  Company.  This  ordinance  provided  for 
the  transfer  to  the  city  of  the  franchises  and  rights  under 
which  electricity  was  furnished  to  consumers  other  than  the 
Jacksonville  Electric  Company  for  the  operation  of  its  street 
railways.  The  electric  plant  was  to  remain  in  the  possession 
of  the  companies  and  they  were  to  furnish  to  the  city  direct 
such  electric  current  as  it  might  wish  to  purchase  and  as  they 
could  conveniently  supply,  and  they  were  also  to  supply  pri- 
vate consumers  on  behalf  of  the  city  on  terms  and  conditions 
to  be  set  forth  in  a  contract  between  the  companies  and  the 
board  of  trustees  of  the  water  works  and  improvement  bonds 
of  the  city.  Having  thus  disposed  of  the  electric  lighting 
question,  the  ordinance  proceeded  to  grant  to  the  Jacksonville 
Electric  Company  a  street  railway  franchise  for  a  period  of 

>  Franchise  Ordinances,  already  cited,  p.  138.  '  Ordinance  No.  M7. 
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twenty-five  years,  and  to  prescribe  the  terms  and  conditions 
upon  which  the  street  railways  were  to  be  constructed  and 
operated.  The  various  routes  were  enumerated  in  the  ordi- 
nance and  it  was  stipulated  that  the  company  should  construct 
and  put  in  operation  street  railway  lines  on  all  streets  men- 
tioned where  no  lines  were  already  in  existence,  within  one 
year  after  the  ordinance  went  into  effect,  with  the  exception 
of  certain  lines  which  were  to  be  constructed  after  viaducts 
had  been  completed  by  the  city.  The  company  was  required 
to  pay  the  city  three  per  cent  of  the  gross  earnings  of  all  the 
street  railway  lines  in  Jacksonville  held  or  operated  by  it. 
If,  however,  the  city  should  choose  to  grant  any  new  fran- 
chises or  to  extend  any  already  existing  franchises  to  any 
other  person  or  corporation  for  the  operation  of  street  railways 
paralleling  this  company's  lines,  and  competing  with  it,  the 
company  was  to  be  relieved  for  the  remainder  of  the  franchise 
period  from  the  payment  of  this  gross  receipts  tax.  Five- 
cent  fares  and  free  transfers  were  required  within  the  city 
limits  as  they  existed  at  the  time  or  might  thereafter  be  estab- 
lished. Children  under  five  years  of  age  accompanied  by  a 
passenger  paying  a  fare,  were  to  be  carried  free.  Tickets 
for  the  use  of  school  children  were  to  be  sold  at  the  rate  of 
twenty  for  fifty  cents. 

The  company's  lines  were  to  be  extended  or  additional 
lines  to  be  constructed  within  a  reasonable  time  after  being 
required  by  the  city  by  a  two-thirds  vote  of  the  city  council 
approved  by  the  mayor.  If  the  company,  however,  should 
notify  the  mayor  within  sixty  days  after  the  passage  of  a 
resolution  requiring  extensions,  that  it  deemed  the  construc- 
tion of  the  extensions  or  any  part  of  them  inadvisable  at  the 
time,  then  arbitration  was  to  be  invoked  to  determine  "  as  to 
whether  or  not  the  business  that  should  be  reasonably  ex- 
pected from  or  to  be  carried  over  any  of  said  additional  lines,' 
or  any  part  thereof,  will  warrant  the  necessary  expenditure  " 
therefor  at  that  time.  The  city  was  to  name  as  one  of  the 
arbitrators  "  a  man  of  high  standing,  character  and  ability  in 
the  community  and  not  himself  interested  in  the  construc- 
tion of  the  proposed  line."  The  company  was  to  name  as 
one  ot  the  arbitrators  "  a  man  of  high  standing,  character  and 
abilitj^  not  interested  directly  or  indirectly  in  the  company, 
and  not  in  its  employ."    The  two  arbitrators  so  selected  were 
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to  choose  a  third.  If  the  arbitrators  found  that  the  con- 
struction of  the  proposed  additional  line  or  lines  or  any  part 
of  them  was  advisable  and  the  necessary  expenditure  war- 
ranted, then  the  company  was  bound  to  construct  and 
operate  such  lines  within  a  reasonable  time  fixed  by  the 
arbitrators.  Otherwise  the  extensions  could  not  be  required. 
Any  failure  to  appoint  an  arbitrator  "within  the  time  fixed, 
or  any  unreasonable  delay  in  the  matter  of  the  arbitration 
attributable  to  the  company  or  its  agents  or  to  the  arbitrators 
selected  by  it,  would  constitute  "  a  waiver  of  the  arbitration 
and  an  admission  of  the  advisability  and  necessity  of  the 
construction  of  the  line  or  lines  in  question." 

It  was  stipulated  that  the  company  should  equip  and  main- 
tain its  lines  "  with  modern,  up-to-date  cars,  best  suited  to 
the  service,  of  sufficient  numbers  "  to  properly  operate  the 
lines,  and  should  from  time  to  time  "  increase  the  number 
of  said  up-to-date  cars  and  operate  the  same  upon  regular 
schedules,  as  the  conveniences  of  the  travelling  public  may 
reasonably  require."  The  obligation  to  pave,  repave  and 
maintain  the  surface  of  the  street  in  and  between  the  tracks 
and  for  two  feet  on  either  side  was  imposed  upon  the  com- 
pany. The  laying,  locating  and  maintenance  of  tracks  and 
crossings  and  all  construction  work  were  to  be  under  the 
supervision  of  the  board  of  public  works.  It  was  declared  to 
be  the  primary  consideration  for  the  passage  of  this  ordinance 
that  the  company  should  at  all  times  and  in  all  respects  give 
the  people  of  the  city  "  a  thoroughly  first-class  and  up-to-date 
construction,  equipment,  operation  and  service  over  each  of  its 
lines."  The  company  was  to  be  subject  to  all  reasonable 
ordinances  and  regulations  that  might  be  ordained  from  time 
to  time. 

The  city  marshal  and  all  policemen,  firemen,  and  sanitary 
officers  of  the  city  in  uniform,  or  wearing  official  badges,  were 
to  "  be  passed  free  "  over  any  of  the  company's  lines,  but  the 
company  was  forbiflden  to  "  issue  any  pass  to  the  mayor,  city 
treasurer,  comptroller,  municipal  judge  or  any  city  council- 
man or  any  member  of  the  board  of  public  works  or  any 
member  of  the  board  of  bond  trustees." 

In  case  the  company  should  remove  any  tracks  after  they 
had  first  been  laid  and  used  for  street  railway  purposes  on  any 
of  the  streets  covered  by  this  ordinance,  such  action  was  to 
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operate  as  a  forfeiture  of  the  entire  franchise,  unless  permis- 
sion to  remove  the  tracks  in  question  had  first  been  obtained. 
The  company  was  authorized  to  enter  into  contracts  with  any 
of  the  city  departments,  having  the  requisite  authority,  "  for 
transportation  for  hire  of  material  in  the  matters  pertaining 
to  the  business  or  needs  of  the  city."  Such  materials  were 
to  be  transported  after  midnight  and  at  such  other  times  as 
would  least  inconvenience  the  passenger  traffic.  In  case  the 
company  should  violate  any  of  the  conditions  of  the  ordinance, 
or  of  any  lawful  city  ordinance,  or  should  fail  to  comply  with 
any  reasonable  provision  of  the  city's  regulatory  ordinances, 
and  if  the  company  should  continue  in  such  violation  or  non- 
compliance for  more  than  five  days  after  being  notified  in 
writing  by  the  mayor  or  the  chairman  of  the  board  of  public 
works  or  the  president  of  the  city  council  to  desist,  then  the 
company  was  to  be  deemed  to  have. forfeited  and  annulled  all 
its  franchises,  rights  and  immunities,  and  the  forfeiture  was 
to  be  declared  by  the  judge  of  the  circuit  court  of  the  county 
of  Duval  "  upon  affirmative  finding  of  a  Jury  trying  the  case 
according  to  law,  or  upon  other  appropriate  judicial  pro- 
cedure." 

In  return  for  the  confirmation  of  its  franchise  rights  for 
the  term  of  twenty-five  years,  the  company,  "  as  a  condition 
precedent  to  the  taking  effect "  of  the  grant,  gave  the  city  the 
right  at  the  expiration  of  the  twenty-five  year  period  to  pur- 
chase the  company's  street  railway  or  such  portion  of  it  as  the 
city  might  desire  to  purchase,  in  accordance  with  the  existing 
laws  of  the  state  of  Florida. 

This  ordinance  was  to  go  into  effect  when  ratified  by  the 
electorate  of  the  city. 

417.  Franchise  to  take  precedence  over  companjr's  charter; 
general  transfers;  optional  referendum— Memphis. — By  an 
ordinance  passed  November  20,  1895,  the  Memphis  Street 
Eailway  Company  acquired  a  fifty-year  franchise  over  all  the 
streets  and  highways  named  in  the  company's  charter.* 
The  company  was  required  to  confine  itself  exclusively  to 
the  carriage  of  passengers,  except  that  it  was  authorized  to 
convey  freight  for  its  own  use.  The  rate  of  fare  was  limited 
to  five  cents,  with  free  carriage  for  children  under  five  years 

T.iro'^if  ^ono°'  *^  ■V"/'^'  Or<«nanoes  ami  Contracts  of  thfl  Qity  of  Memphis  "  to 
Juno  30, 1009,  compiled  by  H.  Douglfres  Hnghey,  p.  701.  '     " 
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of  age  accompanied  by  adults.  It  was  stipulated,  however, 
that  "  if,  after  the  passage  of  this  ordinance,  it  appears  to  the 
Legislative  Council  that  Memphis  is  entitled  to  a  cheaper  fare, 
then,  by  resolution  or  ordinance,  the  said  Council  may,  at  any 
time,  require  said  car  company  to  sell  eleven  tickets  for  iifty 
cents."  The  company  was  authorized  to  purchase  the  prop- 
erty of  four  existing  street  railway  companies,  and  was  re- 
quired to  extend  its  lines  on  certain  enumerated  streets  within 
twelve  months.  The  company  was  also  required  to  furnish 
free  transfers  during  all  hours  of  the  day  until  7 :  30  p.  m. 
at  certain  intersections,  and  subsequently  to  January  1,  1900, 
the  company  was  to  provide  "  such  general  transfer  system  as 
will  enable  passengers  at  all  hours  during  the  operation  of 
ears  to  obtain  for  a  five-cent  cash  fare  a  continuous  passage 
between  any  two  points  on  any  of  its  lines  within  said  city 
limits,  as  now  or  hereafter  established,"  but  the  company  was 
authorized  to  make  rules  and  regulations  relative  to  transfers 
in  order  to  protect  itself  from  "  Imposition  and  abuse."  It 
was  made  a  specific  condition  of  the  grant  that  in  all  respects 
in  which  the  company's  charter  and  this  ordinance  should  vary 
or  conflict,  the  ordinance  should  prevail.  Indeed,  it  was  a 
further  condition  of  the  grant  that  if  af  any  time  it  should  be 
determined  that  any  of  the  provisions  of  the  ordinance  were 
ineffective  or  void  because  in  conflict  or  at  variance  with  the 
company's  charter,  or  for  any  other  reason,  and  if  the  com- 
pany should  take  advantage  of  such  decision,  or  without  such 
decision  should  attempt  to  avail  itself  of  any  charter  provi- 
sion at  variance  with  the  ordinance,  then  the  grant  was  to  be 
null  and  void.  The  company's  charter,  taken  out  under  the 
general  laws  of  the  state,  and  this  ordinance  were  to  be  the 
sole  and  controlling  legislation  as  between  the  city  and  the 
company,  and  were  declared  to  "embody  all  the  municipal 
law  and  requirements  on. the  subject."  The  company  was  to 
confine  its  claims  to  the  streets  covered  by  its  own  charter  and 
in  no  event  revert  to  the  charter  or  contract  rights  of  the 
Citizens'  Street  Kailroad  Company,  which  it  was  about  to 
acquire.  The  terms  and  provisions  of  this  ordinance  were  to 
be  enforced  within  the  limits  of  the  city  as  they  were  at  the 
time  or  as  they  might  be  established  at  any  time  thereafter. 

On  February  22^  1905,  the  city  gave  a  franchise  for  the 
period  ending  November  20,  1945,  to  the  Memphis  Street 
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Eailway  Extension  Company  for  the  construction  and  opera- 
tion of  a  railway  on  the  streets  mentioned  in  the  company's 
charter.^  The  extensions  to  be  built  by  this  company  were  to 
be  completed  to  the  city  limits  by  December  1,  1905,  under 
penalty  of  the  forfeiture  of  the  franchise.  This  grant  was 
made  subject  to  the  terms  and  conditions  of  the  Memphis 
Street  Eailway  franchise  just  described. 

It  should  be  noted  that  in  1909  an  amendment  to  the 
Memphis  charter  gave  the  city  the  commission  form  of  govern- 
ment.^ As  the  city  charter  now  stands  no  franchise  may  be 
granted  by  the  city  "  except  by  ordinance  fully  guarding  and 
protecting  the  rights  of  the  public."  ="  In  case  a  petition  of 
500  freeholders  is  filed  with  the  board  of  commissioners  asking 
that  any  franchise  ordinance  be  submitted  to  popular  "vote, 
the  ordinance  will  not  go  into  effect  until  it  has  been  approved 
by  a  majority  of  the  citizens  voting  at  a  general  or  a  special 
election.  The  petition  may  be  presented  either  before  the 
ordinance  has  been  passed  or  within  thirty  days  thereafter. 
No  special  election  for  the  same  purpose  may  be  held,  how- 
ever, within  twelve  months  after  the  first  election.  No  grant 
may  be  made  for  a  longer  period  than  thirty  years. 

418.  Purchase  at  any  time ;  tracks  to  be  removed  at  ex- 
piration of  ordinance— Tacoma. — The  recent  franchise  policy 
of  the  city  of  Tacoma  is  illustrated  by  the  terms  of  an  ordi- 
nance approved  June  28,  1906,  granting  to  the  Pacific  Trac- 
tion Company  the  right  to  construct  and  operate  a  street 
railway  for  both  passengers  and  freight  on  South  15th  street.* 
The  most  striking  provision  of  this  ordinance  as  it  was 
originally  adopted  was  found  in  section  19,  which  reserved  to 
the  city. the  right  at  any  time  "to  appropriate  by  purchase  at 
a  reasonable  price  "  the  property  of  the  company  "  of  every 
name,  nature  and  description  "  located  within  the  city  limits 
and  connecting  with  or  appertaining  to  this  street  railway 
line,  with  all  the  rights,  privileges  and  franchises  granted 
by  the  ordinance,  subject  to  the  stipulation,  however,  that  in 
case  of  the  appropriation  of  the  property  by  the  city  "the 
franchise  granted  by  this  ordinance  shall  not  be  estimated  as 
having  any  money  value."    Although  the  ordinance  with  this 

'DiReat  of  Laws,  etc.,  already  cited,  p.  773. 

»  Chapter  298,  Acts  of  1909,  Tennessee. 

'  Digest  of  La  us,  etc.,  already  cited,  p.  56.  *  Ordinance  No.  2666, 
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clause  in  it  was  immediately  accepted  by  the  company,  it  ap- 
pears that  six  months  later  an  amendment  was  adopted  strik- 
ing out  the  last  clause  which  had  stipulated  that  the  city 
would  not  have  to  pay  for  the  franchise  if  it  took  the  property 
over.'^ 

The  term  for  which  this  franchise  was  granted  was  twenty- 
five  years,  and  it  was  expressly  provided  that  at  the  expiration 
of  the  grant  either  by  lapse  of  time  or  otherwise,  unless  it 
should  be  renewed,  the  company  should  commence  within  ten 
days  after  such  expiration  to  remove  the  rails,  ties,  poles,  wires 
and  appurtenances  constructed  or  used  in  the  operation  of 
this  street  railway  line  from  the  street,  and  should  finish  such 
removal  within  six  months,  leaving  the  street  in  as  good  con- 
dition as  it  would  have  been  in  if  the  street  railway  line  had 
•never  been  built.  In  case  the  company  should  fail  to  remove 
its  property  from  the  streets  within  the  six  months  allowed 
after  the  expiration  of  the  franchise,  then  the  city  would  have 
the  option  to  remove  the  tracks  and  appurtenances  at  the  cost 
of  the  company,  or  if  it  desired,  to  retain  them  in  the  streets 
"  as  its  own  absolute  property,  for  its  own  personal  use  and 
benefit,  without  any  act  or  deed  whatsoever  on  the  part  of  any 
court  or  of  said  grantee." 

This  franchise  was  to  be  void  unless  the  company  filed  an 
absolute  and  unconditional  acceptance  in  writing  within  forty 
days  after  the  publication  of  the  ordinance,  and  unless  the 
street  railway  line  was  completed  for  its  entire  distance  and 
in  operation  within  two  years  from  the  date  of  such  accept- 
ance. It  was  provided,  moreover,  that  this  franchise  should 
not  be  construed  as  an  exclusive  grant,  but  that  the  city 
reserved  the  right  to  give  similar  privileges  to  other  persons 
or  corporations  on  the  same  street  "  due  regard  being  had  to 
the  rights  and  privileges. herein  granted  to  said  Pacific  Trac- 
tion Company  and  to  the  priority  of  said  rights."  The 
particular  line  covered  by  this  franchise  was  to  be  operated  in 
connection  with  the  company's  general  system,  the  fare  being 
limited  to  five  cents  with  the  right  to  a  transfer.  It  was 
stipulated,  however,  that  municipal  officers  and  such  city 
employees  as  might  be  designated  by  the  commissioner  of 
public  works,  when  engaged  in  municipal  business,  as  well  as 
letter-carriers  in  uniform,  should  be  carried  free  over  this  line, 

'  See  Ordinance  No.  8821,  approved  January  5, 1907, 
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Children  going  to  and  from  school  were  to  be  carried  at  half 
fare.  Provision  was  made  for  the  raising,  cutting  or  remov- 
ing of  the  company's  wires  at  its  own  expense  upon  twenty- 
four  hours'  written  notice  when  necessary  to  clear  the  way 
for  the  removal  of  any  building  for  which  a  permit  had  been 
issued.  If  the  company  under  such  circumstances  refused 
to  take  the  necessary  action  to  permit  the  removal  of  the 
building,  the  right  to  raise,  cut  or  remove  the  wires  at  the 
company's  expense  was  reserved  to  the  commissioner  of  public 
works.  No  part  of  the  street  railway  track  laid  under  this 
ordinance  was  to  be  used  as  a  dead  track  upon  which  cars 
would  be  allowed  to  stand  to  the  obstruction  of  the  street.  It 
was  provided,  also,  that  no  freight  should  be  received,  loaded 
or  discharged  upon  the  street  except  package  freight,  and  that 
no  one  package  should  exceed  150  pounds  in  weight.  Indeed, 
no  freight  was  to  be  handled  by  the  company  until  it  had 
established  within  the  city  a  suitable  freight  yard  upon  private 
property.  It  was  stipulated  that  if  the  construction  of  this 
street  railway  line  should  necessitate  the  construction  or  recon- 
struction of  any  bridge,  viaduct  or  tunnel,  the  entire  first  cost 
should  be  borne  by  the  company,  and  that  any  such  bridge  or 
viaduct  should  be  of  such  width  and  so  constructed  as  to  con- 
stitute a  public  thoroughfare  for  all  ordinary  purposes. 
Moreover,  the  company  was  to  pay  during  the  "life  of  this 
franchise  at  least  one-half  of  the  cost  of  repairing  and  main- 
taining any  such  bridge  or  viaduct  after  first  construction, 
and  also  at  least  one-half  of  the  cost  of  rebuilding  or  recon- 
struction, if  that  should  become  necessary  during  the  life  of 
the  franchise.  Furthermore,  upon  the  company  was  imposed 
the  burden  of. paving,  improving  and  repaving.from  time  to 
time  at  its  own  expense  that  portion  of  the  street  surfaco 
between  its  tracks,  its  rails  and  for  two  feet  on  either  side. 
In  case  of  double  tracks,  the  distance  between  track  centers 
was  not  to  be  more  than  twelve  feet,  which  would  mean  that 
the  tracks  were  not  to  be  more  than  seven  feet  three  and  three- 
fourths  inches  apart.  There  were  many  other  details  in  this 
ordinance,  but  none  of  them  sufficiently  unique  to  warrant 
special  mention. 

419.  City  mav  rent  abandoned  tracks ;  transfers  between 
companies  required;  new  company  must  purchase  property 
unless    franchise   is  renewed ;    compulsory    arbitration    with 


MISCELLANEOUS  STREET  RAILWAY  GRANTS.      413 

employees  —  Trenton. — The  first  street  railway  ordinance  of 
the  city  of  Trenton  was  passed  July  28,  1863,  and  gave 
authority  for  the  construction  of  a  horse  railway  through  cer- 
tain streets.^  This  ordinance  had  a  number  of  interesting 
features.  It  provided  that  "  bells  of  proper  size  and  tone,  to 
notify  foot  passengers  and  others  passing  in  or  across  the 
streets  in  which  said  railway  may  be  laid,  of  the  approach  of 
the  cars,"  should  be  attached  to  the  horses.  This  ordinance 
expressly  provided  that  none  of  its  provisions  should  be 
construed  in  any  way  to  impair  the  right  of  the  city  to  grant 
to  any  other  company  the  right  to  lay  or  use  any  tracks  or 
railways  in  any  of  the  streets  of  the  city.  It  provided  that  as 
soon  as  the  stockholders  of  the  company  should  receive  eight 
per  cent  dividends,  the  company-  should  pay  the  city  an 
annual  license  tax  of  $20  for  each  car  operated  by  it.  It  pro- 
vided that  if  the  company  should  neglect  to  operate  cars  over 
the  road  for  the  accommodation  of  the  public  for  a  period  of 
three  consecutive  months,  tlie  common  council  should  have 
the  right  to  rent  out  the  railway  to  any  other  person  or  com- 
pany who  would  be  willing  to  run  cars  on  it.  The  rental  was 
to  be  paid  to  the  city  for  the  use  of  the  city.  If  the  common 
council  should  be  unable  to  rent  the  railway  or  to  compel  the 
company  to  place  cars  on  it  for  three  months  after  it  had 
been  abandoned,  then  the  council  might  cause  the  railway  to 
be  removed  from  the  streets  and  might  sell  the  materials 
comprising  it.  After  paying  all  expenses  of  the  removal  and 
sale,  and  of  repairing  the  streets,  the  city  would  pay  the 
balance,  if  any,  to  the  company's  legal  representative.  The 
council  reserved  the  right  to  alter  or  amend  this  ordinance 
"  at  any  future  time  whenever  it  shall  become  necessary  for 
the  public  good  so  to  do."  The  section  relating  to  the  rental, 
or  removal  and  sale  of  abandoned  tracks  has  been  continued 
in  substantially  the  same  form  through  most  of  the  Trenton 
street  railway  ordinances  down  to  the  present  time. 

A  franchise  granted  to  the  City  Eailway  Company  in  1876 
fixed  a  maximum  fare  of  six  cents,  but  in  later  ordinances 
the  city  required  a  maximum  fare  of  five  cents  for  each  pas- 
senger over  five  years  of  age  and  free  carriage  for  children 
under  five.^     The  City  Railway  ordinance  contained  a  pro- 

>  Dharter  an"!  Ordinnnons  of  Trenton,  190S,  p.  892. 
'  Ibid.,  pp.  416,  458,  497,  505. 
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vision  imposing  a  penalty  of  $50  upon  the  company  for  each 
and  every  violation  of  any  of  the  provisions  of  the  grant,  and 
for  a  continual  violation  after  notice  from  the  street  com- 
mittee, the  penalty  was  to  be  $50  a  day  until  the  violation 
ceased.  The  council  reserved  the  right  to  stop  the  running  of 
all  cars  on  the  railway  if  the  company  refused  to  pay  the 
penalties  prescribed. 

In  the  later  ordinances,  as  a  penalty  for  the  company's 
charging  more  than  the  prescribed  rates,  the  mayor  was  em- 
powered to  revoke  the  license  of  any  car  on  which  excessive 
rates  were  charged.  In  1895  a  special  license  fee  of  $7.50 
was  levied  by  ordinance  upon  every  open  or  trailer  car  oper- 
ated by  the  Trenton  Passenger  Eailway  Company.^  This 
license  fee  was  to  be  paid  before  the  cars  could  be  operated. 
In  most  of  the  later  ordinances  granted  after  the  introduc- 
tion of  electricity  as  a  motive  power,  an  annual  license  fee 
of  $15  for  every  car  used  for  carrying  passengers  has  been 
the  usual  requirement.^  Moreover,  in  each  case  the  company 
has  been  required  to.  place  the  city  clerk's  certificate  showing 
the  car  number  and  the  payment  of  the  license  fee  in  a  con- 
spicuous place  in  the  car.  Under  the  first  ordinance  author- 
izing the  use  of  electricity,  passed  February  12,  1894,  the 
obligation  of  the  company  in  the  matter  of  repairing  and 
repaving  streets,  covered  the  street  surface  inside  the  rails 
and  between  the  tracks  and  for  a  distance  of  two  feet  on 
either  side  of  a  double  track  and  for  three  feet  on  either  side 
of  a  single  track.^  This  ordinance  provided,  moreover,  that 
.on  paved  streets  where  the  kind  of  jiaving  material  in  and 
about  the  company's  tracks  was  different  from  that  used  on 
the  rest  of  the  street,  the  company  might  be  required  to  re- 
place the  pavement  along  its  tracks  so  as  to  make  the  whole 
street  uniform,  but  under  this  provision,  the  company  could 
not  be  required  to  pave  more  than  2000  square  yards  in  any 
one  year. 

Trenton  is  a  broad-gauge  town,  but  unfortunately  the 
gauges  provided  for  in  its  franchise  ordinances  are  not  uni- 
form. The  ordinance  of  1894  to  the  Trenton  Passenger  Eail- 
way Company,  Consolidated,  prescribed  a  maximum  of  five 
feet  two  inches,  while  in  an  ordinance  of  1901  to  the  Camden 

•  Charter  and  Ordinances,  already  cited,  n.  436. 
2  Ibid.,  pp.  AVr,  478,  488,  498,  60?,  515,  5:33,  534 
» Ibid.,  p.  443. 
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and  Trenton  Eailway  Company,  a  gauge  of  five  feet  for  cer- 
tain streets  was  fixed.^  In  an  ordinance  of  1908  to  the  New 
Jersey  and  Pennsylvania  Traction  Company,  a  gauge  of  five 
feet  two  and  a  quarter  inches  was  prescribed.^ 

Most  of  the  important  features  of  the  later  street  railway 
franchises  are  contained  in  the  grant  of  December  31,  1902, 
to  the  New  Jersey  and  Pennsylvania  Traction  Company.^ 
This  grant  was  for  an  electric  railway  along  a  certain  speci- 
fied street.  The  council  reserved  the  right  to  make  reason- 
able regulations  governing  the  speed  of  cars,  the  manner  of 
stopping  cars,  the  number  of  trips  daily,  the  hours  of  service 
and  the  number  of  cars  in  a  train.  This  ordinance  also  pro- 
vided for  a  reduced  fare,  three  cents  being  the  rate  within  the 
city  limits  as  then  existing,  and  five  cents  the  rate  outside  of 
the  city  limits  within  a  radius  of  five  miles.  In  the  ease^  of 
any  street  which  had  already  been  paved,  occupied  by  the 
tracks,  the  company  was  required  to  repay  to  the  owners  of 
abutting  property  the  portion  of  the  cost  corresponding  to  the 
portion  of  the  street  pavement  included  within  the  outer 
rails  of  the  company's  tracks.  The  amount  to  be  paid  to  each 
owner  was  to  be  ascertained  by  the  city  engineer  and  the  com- 
pany's engineer.  The  company  was  to  lay  girder-groove  rails 
of  the  best  and  most  approved  pattern.  In  case  the  company, 
after  beginning  to  lay  its  tracks  on  the  streets  designated, 
should  stop  or  delay  its  work  before  completion  for  a  period 
of  four  weeks  consecutively,  except  during  the  months'  of 
December,  January  and  February,  after  notice  from  the 
common  council  to  proceed,  then  the  franchise  for  such 
streets  would  be  null  "and  void,  and  the  city  would  have 
authority  at  the  company's  expense  to  take  up  the  incomplete 
track  or  tracks  and  restore  the  street  to  a  proper  condition. 
The  poles  erected  for  the  company's  use  were  to  be  of  iron, 
painted  and  placed  as  nearly  as  practicable  opposite  each 
other,  and  were  to  be  placed  at  an  average  of  ninety  feet  apart 
lengthwise  of  the  street.  Before  commencing  the  construc- 
tion of  its  plant,  the  company  was  required  to  file  with  the 
common  council  a  detailed  writing  or  description  of  its  pro- 
posed construction,  and  receive  the  approval  of  the  council 
before  any  construction  work  was  undertaken.  A  tax  of  one 
per  cent  of  the  company's  gross  receipts  from  passenger  traf- 

'  Charter  and  Ordinances,  already  cited,  pp.  448, 4TC,  513.   ^  Ibid.,  p.  535.   '  Ibid.,  p.  528. 
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fic  within  the  city  limits  was  levied  for  the  first  twenty  years 
of  the  grant  and  a  tax  of  three  per  cent  thereafter.  Each 
electric  car  operated  by  the  company  was  to  be  equipped  with 
proper  guards  and  fenders  of  the  latest  design.  The  common 
council  specifically  reserved  the  right  to  grant  to  any  other 
company  the  privilege  of  running  over  such  portions  of  the 
streets  granted  to  this  company  as  might  be  necessary  to 
secure  passage  from  one  part  of  the  city  to  another,  but  in 
any  such  case  the  company  securing  passage  rights  was  re- 
quired, as  a  condition  precedent  to  the  exercise  of  such  priv- 
ilege, to  pay  to  this  company  a  proportionate  part  of  the 
cost  of  construction.  If  the  two  companies  should  be  unable 
to  agree  as  to  this  division  of  cost,  the  matter  was  to  be  deter- 
mined by  two  "  indifferent  persons "  appointed  by  the  two 
cornpanies,  respectively,  or  by  an  umpire  selected  by  these 
two.  If  either  party  should  fail  to  appoint  a  valuer  for  the 
space  of  five  days  after  being  called  upon  to  do  so,  or  should 
appoinf  a  valuer  who  would  not  act,  then  the  valuer  ap- 
pointed by  the  other  party  would  be  authorized  to  make  a 
final  valuation  alone.  The  company  was  required  under  this 
franchise  to  exchange  transfers  with  other  street  railways 
"  upon  any  equitable  basis  that  can  be  agreed  upon  "  between 
the  companies.  In  case  of  failure,  to  agree  each  company 
was  to  appoint  an  arbitrator.  Two  other  arbitrators  were 
to  be  selected  by  the  common  council,  and  a  fifth  by  the  four 
so  chosen.  The  decision  of  the  majority  of  the  arbitrators 
was  to  be  final  and  binding  upon  both  companies. 

It  was  expressly  stipulated  that  this  franchise  should  ex- 
pire in  fifty  years,  and  in  this  particular,  as  in  the  reduction 
of  the  fare  below  the  five  cent  rate,  this  ordinance  differed 
from  all  preceding  street  railway  grants  in  Trenton.  It  was 
provided,  however,  that  the  company  should  have  the  privi- 
lege of  renewing  the  franchise  "  upon  an  equitable  readjust- 
ment of  the  terms."  But  if  no  extension  or  renewal  was 
granted  by  the  city,  then  any  party  to  whom  a  franchise 
covering  this  company's  route  or  any  extensions  of  it  should 
be  granted,  would  be  under  obligation  to  purchase  the  rail- 
road at  a  valuation  to  be  ascertained  by  taking  the  bona  fide 
cost  of  reproducing  the  road  and  its  equipment,  including  the 
value  ol  the  necessary  land,  reasonable  allowance  being  made 
for  depreciation. 
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The  city  reserved  the  right  to  purchase  from  the  company 
the  upper  Delaware  River  bridge  at  any  time  at  a  price  to 
be  mutally  agreed  upon  or  to  be  determined  by  three  impar- 
tial appraisers,  residents  of  Pennsylvania  or  New  Jersey,  but 
not  taxpayers  in  the  city  or  stockholders  in  the  company. 
The  city  and  the  company  were  each  to  choose  one  of  the  ap- 
praisers and  the  third  was  to  be  selected  by  the  two  so  chosen. 
The  right  was  reserved  to  any  other  electric  railway  company 
to  use  this  bridge  for  its  cars  upon  payment  of  its  proportion- 
ate share  of  the  cost  of  the  bridge,  the  expense  of  maintain- 
ing it  and  of  maintaining  the  track  and  electric  railway 
equipment,  and  also  its  proportionate  share  of  the  electrical 
current  used  in  common  by  the  companies.  The  share  of 
the  new  company  was  to  be  computed  in  proportion  to  the 
number  of  cars  per  hour  run  by  the  companies  on  the  bridge. 

This  franchise  was  unusual  in  that  it  made  definite  pro- 
vision to  avoid  interruption  of  service  through  labor  disputes. 
It  was  specifically  agreed  that  "whenever  any  controversy 
or  disagreement  arises  between  the  company  operating  under 
this  ordinance  and  its  employees,  which  interferes  or  threatens 
to  interfere  with  the  operation  of  the  road,  the  question  or 
disagreement  shall  be  submitted  to  arbitrators,  two  to  be 
selected  by  the  company  and  two  by  the  employees,  and  their 
decision  shall  be  final;  if  the  said  arbitrators  shall  fail  to 
agree  within  three  days,  then  a  fifth  arbitrator  shall  be 
selected  by  the  mayor,  and  the  decision  of  a  majority  of  said 
arbitrators  shall  be  final  and  binding." 

The  company  agreed  to  furnish  a  bond  to  indemnify  the 
city  against  damages  from  electrolysis  to  the  water  mains 
and  other  pipes  located  in  the  streets.  This  grant,  in  com- 
mon with  other  Trenton  franchises  of  later  years,  was  to  be 
made  binding  upon  the  company  by  a  contract  filed  with  the 
city  clerk  in  the  form  drawn  by  the  city  council  and  approved 
by  the  common  council,  by  which  the  company  should  agree 
"  to  abide  by  and  fully  perform  all  the  matters  and  things  in 
this  ordinance  contained  to  be  observed,  kept  and  performed." 

420.  An  early  standard  form  of  franchises ;  renewal  to 
be  offered  to  bidders  who  would  take  over  the  existing  plant ; 
conditions  of  joint  use  of  tracks ;  reports  req.uired— Buffalo.— 
After  taking  proceedings  which,  as  reprinted,  are  equivalent 
to  about  350  pages  of  this  book,  and  which  include  a  eon- 
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tinuous  stream  of  resolutions,  motions,  amendments,  remon- 
strances, etc.,  extending  over  sixteen  months,  the  common 
council  of  the  city  of  Buffalo,  on  December  17,  1860,  finally 
adopted  the  rules  under  which  it  determined  that  lines  of 
street  railway  in  Main  street  and  Niagara  street  should  be 
constructed.^  These  rules  are  of  exceptional  interest  because 
they  represent  an  elaborate  attempt  in  the  very  earliest  stages 
of  street  railway  development  to  arrive  at  a  standard  form  of 
franchise  that  would  adequately  protect  the  public  interest. 
The  rules  in  the  case  of  each  railroad  were  thirty  in  number, 
and  were  substantially  identical-  except  as  adapted  to  the 
different  circumstances  of  the  two  proposed  lines.  Under  the 
procedure  adopted  in  Buffalo  when  street  railways  were  first 
introduced,  the  common  council  would  pass  a  resolution  to 
the  effect  that  it  intended  to  grant  authority  for  the  con- 
struction of  a  street  railway  upon  a  specified  route  under 
terms  and  conditions  set  forth.  This  resolution  would  then 
be  published  and  sealed  proposals  received  from  any  parties 
desiring  to  construct  the  road.  The  franchise  would  be 
awarded  to  the  persons  offering  to  carry  passengers  at  the 
lowest  fares,  subject  to  the  terms  and  conditions  elaborated  in 
the  council's  resolution. 

The  proposed  grantees  were  required  to  give  adequate 
security  to  guarantee  their  compliance  in  all  respects  with 
the  terms,  conditions  and  stipulations  prescribed  in  the  fran- 
chise, or  that  might  thereafter  be  prescribed  by  virtue  of  any 
right  reserved  to  the  council.  Before  placing  any  car  in  use 
on  their  road,  and  annually  thereafter,  the  grantees  were  to 
pay  to  the  city  treasurer  a  fee  of  five  dollars  for  each  of  their 
cars  and  obtain  from  the  mayor  a  license  for  each  car.  The 
car  number  was  to  be  painted  on  some  conspicuous  place 
on  the  outside  of  the  car.  The  road  might  be  built  by  a  sin- 
gle or  a  double  track,  as  the  grantees  should  determine.  If 
a  single  track  was  to  be  laid,  it  was  to  be  placed  in  the  center 
of  the  street  with  suitable  turnouts  on  either  side  to  allow 
ears  going  in  opposite  directions  "  safely  and  conveniently 
to  pass  without  endangering  persons  riding  in  or  upon  either 
car."  In  case  of  double  tracks,  the  inner  rail  was  to  laid 
not  less  than  one  foot  nine  inches,  nor  more  than  two  feet 

'  "  Franchises,  Permits,  Privileges,  etc.  etc.,  granted  to  the  International  Rail- 
way Company  and  to  Siib-iidinry  and  Constituent  Companies  by  the  City  of 
Buffalo,"  Volume  1, 1859-1860,  pp.  ICS,  171. 
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four  inches  from  the  center  of  the  street.  The  gauge  of  the 
tracks  was  to  be  four  feet  ten  inches  "  so  as  to  accommodate 
the  most  common  width  of  carriage  wheels."  The  grantees 
were  authorized  at  any  time  to  build  a  second  track  "  so 
that  they  do  not  interrupt  the  running  of  their  ears  on  the 
first  completed  track." 

The  powers  and  privileges  conferred  by  the  grant  were  to 
be  limited  to  a  period  of  thirty  years  from  the  date  of  the 
acceptance  of  the  franchise  by  the  grantees,  except  that  a 
-renewal  of  the  grant  might  be  had  for  an  additional  period 
of  thirty  years  upon  certain  conditions.  Within  the  first 
six  months  of  the  last  year  of  the  original  thirty-year  period, 
unless  the  council  and  the  grantees  were  able  to  agree  on  the 
value  of  the  property,  an  appraisal  was  to  be  made  by  dis- 
interested persons,  one  appointed  by  the  city  and  one  by  the 
company.  However,  if  these  could  not  agree,  they  were  to 
choose  a  third  and  a  decision  of  the  majority  was  to  be  final 
and  binding.  The  appraisal  was  to  be  of  "the  aggregate 
worth  and  value  of  such  property  and  appurtenances,  as  the 
same  shall  then  be."  The  decision  of  -the  appraisers  was  to 
be  filed  in  the  office  of  the  city  clerk  at  least  thirty  days  be- 
fore the  end  of  the  thirty-year  period.  Thereupon  the  council 
was  to  advertise  for  proposals  to  pay  this  appraised  value 
and  for  the  continuation  of  the  franchise  for  a  further  term 
of  thirty  years.  Bidders  were  also  to  state  the  lowest  rate  of 
fare  at  which  they  would  carry  passengers  for  such  extended 
term.  The  renewal  franchise  was  to  be  awarded  to  the 
parties  who  would  bid  lowest  as  to  fares  and  who  would 
purchase  the  existing  property  at  its  appraised  value.  If  the 
lowest  bidder  failed  to  comply  with  the  terms  of  his  bid, 
then  the  next  lowest  bidder  who  would  comply  with  the  terms 
of  the  bid  was  to  be  deemed  the  lowest  bidder  and  receive  the 
renewal  grant.  It  was  stipulated,  however,  that  "  in  case 
such  decision  and  appraisal  shall  not  be  made  and  filed,  as 
and  within  the  time  aforesaid,  or  in  case  such  ascertained  and 
fixed' worth  and  value,  shall  not  be  paid,  as  and  at  the  time 
aforesaid  for  that  purpose  stated,  then  the  grant  herein 
mentioned,  and  the  term  thereof,  shall  extend  and  be  con- 
tinued to  the  grantees  for  the  first  thirty  years,  or  their 
assigns,  to  and  through  an  additional  term  and  period  of 
thirty  years,  making  sixty  years  in  all."     If,  however,  the 
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grantees  of  the  Main  Street  Eailroad  franchise  should  be 
entitled  to  have  the  thirty-year  continuation  of  their  grant 
and  should  also  bid  for  such  continuation  or  renewal,  in  that 
case,  from  the  time  of  the  commencement  of  the  extended 
term  these  grantees  would  be  entitled  to  charge  only  the  low- 
est rate  of  fare  proposed  in  any  of  the  bids,  for  the  renewal 
term.  If  the  company  refused  or  neglected  to  choose  a  repre- 
sentative to  take  part  in  the  appraisal  upon  being  notified  to 
do  so,  the  franchise  was  not  to  be  extended  beyond  the  first 
thirty-year  period.  During  the  continuance  of  the  grant,  the 
company  was  to  have  the  exclusive  right  of  constructing  and 
maintaining  a  railroad  along  the  route  described,  except  as 
limited  by  an  elaborate  rule  relative  to  the  granting  of  track- 
age rights  in  the  downtown  portion  of  Main  street. 

The  grantees  were  required  to  keep  the  street  surface 
in  good  repair  inside  the  rails  and  for  two  feet  four  inches 
on  either  side.  They  were  also  to  keep  all  dirt  and  filth  re- 
moved from  the  tracks  as  directed  by  the  common  council 
from  time  to  time.  While  the  rails  were  being  laid  a  free  pas- 
sage for  vehicles  was  to  be  kept  open,  and  immediately  after 
the  rails  had  been  laid,  the.  street  surface  was  to  be  restored 
to  its  former  condition.  The  cars  were  to  be  drawn  by 
animals  only,  at  a  speed  limited  to  seven  miles  per  hour. 
They  were  to  be  operated  as  the  common  council  should  pro- 
vide and  as  public  convenience  might  require,  but  the  council 
was  not  to  compel  them  to  run  oftener  than  every  ten  minutes 
during  fourteen  hours  of  the  day,  beginning  at  six  o'clock  a.  m. 
The  council  reserved  the  further  right,  however,  to  require 
the  running  of  cars  as  often  as  every  half  hour  until  eleven 
o'clock  in  the  evening,  and  as  often  as  once  an  hour  during 
the  entire  night.  As  long  as  the  grantees  complied  with  this 
requirement  they  were  to  be  at  liberty  to  run  their  cars  as 
often  as  they  chose  "  either  on  the  whole  length  or  over  a  por- 
tion or  portions  of  the  said  road."  Children  under  five  years 
of  age  accompanied  by  parents  were  to  be  carried  without 
charge.  The  grantees  were  to  employ  "  careful,  sober  and 
prudent  agents,  conductors  and  drivers,  to  take  charge  of 
their  car  or  cars,  while  on  the  road."  It  was  made  the  duty 
of  these  employees,  so  far  as  practicable,  "to  keep  a  vigilant 
watch  for  all  teams,  carriages  and  persons  on  foot,  and  especi- 
ally children,  either  upon  the  track  or  moving  towards  it, 
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and  at  the  first  appearance  of  danger  to  such  teams,  carriages, 
footmen  or  children,  or  other  obstruction,"  the  cars  were  to 
be  stopped  "  in  the  shortest  time  and  space  practicable." 
But  the  grantees  were  authorized  in  their  discretion  to  run 
their  cars  without  any  other  conductor  than  a  driver.  Cars 
running  in  the  same  direction  on  the  same  track  were  not  to 
approach  within  less  than  200  feet  of  each  other  under  or- 
dinary circumstances,  and  cars  running  in  different  directions 
were  not  to  stop  abreast  of  each  other  except  at  stations.  In 
case  of  a  snowfall  sufficient  materially  to  obstruct  the  tracks 
and  sufficient  to  permit  vehicles  to  pass  over  the  tracks  on 
runners,  the  grantees  were  authorized  and  required  "  to  use 
a  sufficient  number  of  sleighs  to  convey  passengers,  re- 
quiring a  transit  over  their  road  from  day  to  day,  until  the 
cars  can  be  used  on  the  tracks." 

A  printed  copy  of  a  number  of  these  rules  and  regulations 
was  to  be  kept  in  a  conspicuous  place  in  each  ear  run  over  the 
grantees'  road.  Furthermore,  the  grantees  were  required  to 
reimburse  the  city  for  all  expenses  of  printing  incurred  by  the 
city  as  a  result  of  this  grant  or  in  preparation  for  making 
it. 

The  council  reserved  the  right  to  make  further  rules, 
orders  or  regulations,  as  might  be  deemed  necessary  from 
time  to  time  for  the  protection  of  the  public.  Wherever  gas 
or  water  pipes  had  already  been  laid  in  the  streets,  the 
grantees  were  required  to  construct  and  maintain  their  rail- 
ways subject  to  the  city's  rights.  The  gas  and  water  com- 
panies were  at  their  own  expense  to  remove  their  pipes  so  as 
not  unreasonably  to  injure  the  railway  or  its  use,  and  on  the 
other  hand  the  council  reserved  the  right  to  lay  gas  or  water 
pipes  or  permit  them  to  be  laid  in  the  streets  occupied  by  the 
railroad,  "whenever  the  public  or  private  convenience  may 
require."  If  the  grantees  failed  to  keep  the  streets  in  re- 
pair as  required  by  the  franchise,  and  neglected  to  make  the 
necessary  repairs  after  two  days'  written  notice  from  the 
street  commissioner,  the  council  would  have  the  right  to 
cause  the  repairs  to  be  made  and  to  assess  the  expense  on  the 
grantees'  property.  If  the  grantees  failed  to  comply  with 
any  of  the  rules  and  regulations  for  a  space  of  ten  days  upon 
written  notice  from  the  common  council,  they  were  to  be 
liable  to  a  penalty  of  $35  for  each  violation  and  for  each 
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day  such  violation  should  continue.  However,  in  order  to 
recover  the  penalties,  the  city  was  required  to  bring  action 
within  one  month  after  the  specific  violation  complained  of 
occurred. 

Eule  26,  relative  to  trackage  rights  in  lower  Main  street, 
had  been  the  subject  of  long  disputation  by  varied  interests. 
As  finally  adopted,  this  rule  provided  that  whenever  the  per- 
sons authorized  to  build  a  railroad  in  Niagara  street  or  in 
any  other  street  connecting  with  or  intersecting  Main  street 
south  of  Huron  street  should  desire  to  run  their  railroad  in 
connection  with  the  Main  Street  Eailroad,  or  to  run  their  cars 
over  any  portion  of  the  Main  Street  Eailroad  south  of  Huron 
street,  they  should  have  the  right  to  do  so.  They  were  re- 
quired, however,  to  file  with  the  city  clerk  a  written  certifi- 
cate designating  their  point  of  intersection  with  the  Main 
Street  Eailroad  and  how  much  of  this  road  they  desired  to 
use.  Thereafter,  the  portion  of  the  Main  street  road  so  des- 
ignated, was  to  be  used  in  common  in  the  manner  prescribed 
from  time  to  time  by  the  council  "having  due  reference  to 
the  quantity  of  travel  upon  each  and  all  said  railroads,  and 
the  convenience  of  all  passengers  upon  the  same."  The 
company  or  companies  securing  trackage  rights  would  be  re- 
quired to  pay  the  owners  of  the  Main  Street  Eailroad  ^for 
such  rights,  a  sum  equal  to  ten  per  cent  per  annum  on  the 
actual  cost  of  the  portion  of  the  road  over  which  trackage 
rights  were  secured.  This  rental  was  to  be  apportioned 
among  the  companies  securing  trackage  rights  with  reference 
to  the  portions  of  track  used  by  them,'  and  also  with  reference 
to  the  number  of  cars  operated  by  them.  The  cost  of  the 
portion  of  the  Main  Street  Eailroad  subject  to  trackage  rights 
was  to  be  deemed  the  amount  which  it  would  have  cost  if 
built  for  cash.  This  amount  was  to  be  determined  by  the 
council  from  time  to  time,  as  the  road  was  partly  built,  altered 
or  added  to.  If  the  common  council  should  fail  to  make  any 
such'  determination  for  three  months  after  being  requested 
to  do  so  by  the  grantee  of  any  street  railway  affected  by  this 
rule,  the  amount  of  the  cost  not  before  determined  was  to  be 
fixed  from  time  to  time  by  the  certificate  of  the  grantees  of 
the  Main  Street  Eailroad,  verified  under  oath.  The  owners 
of  the  Main  street  road  were  required  to  keep  it  in  good 
repair  and  condition,  and  to  reconstruct  it  when  necessary. 
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but  such  maintenance  and  reconstruction  were  to  be  at  the 
expense  of  the  companies  using  the  road  in  proportion  to  the 
number  of  cars  run  by  them  respectively.  No  other  company, 
however,  was  to  be  permitted  to  use  the  Main  street  road 
until  it  had  received  a  franchise  for  a  railroad  at  least  one 
and  a  half  miles  in  length,  measuring  easterly  or  westerly 
from  Main  street,  nor  until  it  had  constructed  at  least  one 
mile  of  such  railroad.  Moreover,  no  company  would  have  the 
right  to  operate  its  cars  over  the  Main  Street  Eailroad  oftener 
than  it  operated  them  over  the  entire  length  of  its  line.  Any 
one  of  these  other  companies  which  failed  to  complete  its 
road  for  the  full  one  and  a  half  miles  required  within  one 
year  after  securing  a  franchise  would  lose  its  claim  for  track- 
age rights  on  Main  street.  It  was  provided,  however,  that 
this  Rule  26  should  not  apply  to  a  proposed  connecting  rail- 
road having  a  terminus  on  Main  street  south  of  Huron 
street,  if  the  company  owning  the  Main  Street  Eailroad 
should  offer  to  build  the  new  road  and  carry  passengers  on  it 
at  as  low  rates  of  fare  as  the  company  was  obliged  to  carry 
them  for  under  the  Main  street  franchise.  It  was  further 
stipulated  that  when  any  cars  belonging  to  the  grantees  of 
the  Main  street  line  should  approach  nearer  than  125  feet 
to  its  junction  with  any  other  railroad,  they  should  have,  if 
then  in  motion,  preference  in  passing  the  junction.  Any  ear 
belonging  to  the  company  acquiring  trackage  rights,  if  in 
motion  and  within  iifty  feet  of  the  junction,  would  be  given 
preference,  in  passing,  over  any  car  of  the  Main  street  road 
not  within  ^35-feet  of  the  junction,  or  within  that  distance, 
but  not  in  motion. 

Finally,  the  grantees  were  required  during  the  last  five 
years  of  the  first  thirty-year  period  to  muke  an  annual  report 
to  the  council  of  the  operations  of  the  preceding  calendar 
year.  This  report  was  to  be  filed  with  the  city  clerk  not  later 
than  January  20,  and  was  to  include  the  amount  of  the  com- 
pany's capital  stock  and  the  amount  paid  in ;  the  amount 
expended  for  the  purchase  or  lease  of  land  for  buildings  and 
other  purposes  of  the  road,  and  for  horses  and  cars;  the 
amount  and  nature  of  tbe  company's  indebtedness;  the 
amount  of  its  gross  receipts ;  the  amount  paid  out  for  repairs, 
for  horses,  for  buildings  and  for  salaries  and  the  service  of 
employees;  the  number  and  amount  of  dividends;  the  num- 
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ber  of  barns,  ear-houses  and  shops,  and  the  number  of  cars 
and  horses  in  use ;  the  number  of  miles  run  by  the  cars ;  the 
number  of  men  employed  and  their  occupations ;  the  number 
of  persons  injured  in  life  or  limb,  and  the  cause  of  such  in- 
juries with  a  statement  as  to  whether  any  accidents  had 
arisen  from  the  negligence  of  any  person  in  the  companies' 
employment,  and  whether  such  person  was  still  retained  in 
the  employment  of  the  company. 

421.  Only  citizens  to  be  employed;  minimum  wage  seal) 
for  workmen  during  construction;  franchise  to  be  renewed 
unless  railway  is  purchased  for  municipal  operation— Buf- 
falo.—In  December,  1895,  the  city  of  Buffalo  granted  a 
competing  street  railway  franchise  for  about  sixty-five  miles 
of  streets.^  In  view  of  the  subsequent  acquisition  of  this 
company's  stock  by  the  Buffalo  Eailway  Company,  the  fol- 
lowing provision  of  this  franchise  has  a  curious  interest : 

"  The  said  Company  shall  not,  during  the  term  of  years  for  which 
this  franchise  shall  be  granted,  in  any  manner  consolidate  or  merge  its 
capital  stock,  franchise  or  property  with  the  capital  stock,  franchises 
or  property  of  any  existing  railrond  company,  or  companies,  operating 
in  said  city  or  that  may  hereafter  be  created  for  the  purpose  of  oper- 
ating and  running  a  street  railroad  in  said  city." 

This  grant  was  made  for  a  period  of  sixty-six  years,^  and 
the  company  was  required  to  pay  into  the  city  treasury  two 
and  one  half  per  cent  of  its  gross  receipts  until  they  amounted 
to  $2,000,000  a  year,  and  thereafter  three  per  cent.  The 
company  was  expressly  required  to  "  keep  accurate  books  of 
account  of  its  business,  earnings,  receipts  and  disbursements, 
the  name,  or  names  of  its  stockholders,  officers  and  all  its 
employes,  the  number  of  its  cars  and  showing  in  detail  and 
correctly  "  the  manner  in  which  its  business  was  transacted, 
and  it  was  also  required  to  keep  "  true  minutes  "  of  the  pro- 
ceedings of  its  board  of  directors.  It  was  also  stipulated  that 
"  the  said  books  and  all  of  them  "  should  be  open  at  all  times 
to  inspection  by  the  mayor  or  the  city  comptroller  or  any 
person  appointed  by  either  of  them,  and  to  the  common  coun- 
cil or  any  committee  or  person  appointed  by  it.     The  com- 

1  PrnnentlinKs  of  the  Common  Connoil,  Citv  of  RnfFnlo,  1895.  d.  S285,  See  also 
Keport  of  ttin  MnssFifhTisfitts  Sppniql  riommittfip.  1«9fi,  nh-early  Htcrl  n  11fi 

'  Most  of  tViB  street  ranwnvs  of  Buffalo  are  said  to  be  operatinR  under  999-vpar 
f'Tncb  SOS.  hnt  tlie  niiHinr  has  not  had  access  to  a  complete  set  of  the  city's 
franchise  documents  to  verify  this  claim. 
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pany  was  limited  to  a  rate  of  five  cents  "  for  one  continuous 
passage  one  way  for  transporting  or  conveying  a  passenger 
from  any  point  upon  said  route  to  any  other  point  thereon 
within  the  limits  of  the  City  of  Buffalo  by  the  shortest  route 
operated  by  said  company."  Children  under  ten  years  of 
age  were  to  be  carried  free.  Universal  transfers  were  to  be 
given  free  on  all  the  company's  lines,  but  a  "  continuous 
passage  "  was  not  to  be  construed  to  include  a  return  trip  or 
a  round  trip.  A  passenger  not  desiring  a  transfer  would  be 
entitled,  upon  paying  a  cash  fare,  to  a  ticket  and  when  he  had 
accumulated  four  of  these  tickets  they  would  entitle  him  to 
one  free  ride,  but  tickets  were  not  to  be  good  on  the  date  of 
issue  and  would  be  void  unless  used  within  sixty  days. 
Moreover,  the  company  was  required  to  be  ready  and  willing 
at  any  time  in  good  faith  to  enter  into  agreements  with  the 
existing  street  railway  companies  fbr  the  establishment  of  a 
general  system  of  free  transfers  between  them,  each  com- 
pany to  pay  the  others  one-half  the  regular  fares  for  all  pas- 
sengers transferred  to  their  lines. 

It  was  stipulated  that  the  company  should  not  "plow, 
shovel,  or  brush,  sweep  or  heap  up,  any  snow,  ice  or  other 
material  into  piles  or  ridges  in  or  upon  any  street,  cross-walk 
or  other  public  place,"  but  in  all  instances  the  ice  was  to  be 
"uniformly  leveled  ofE  in  front  of  residences  and  places  of 
business  ...  in  such  manner  as  not  to  interfere  with  the 
public  travel  or  prevent  the  safe  approach  to  any  residence  or 
place  of  business."  The  company  was  to  provide  vestibules 
on  all  its  closed  cars  "so  constructed  as  to  afford  protection 
against  cold  and  inclement  weather  to  motorman,  conductor 
or  other  person  or  persons  in  charge  of  and  operating  or  run- 
ning such  cars."  It  was  further  stipulated  that  "the  cars 
of  said  company  shall  be  of  best  style  and  class  with  corpo- 
rate name  of  said  company  or  the  abbreviations  thereof  to  be 
plainly  and  conspicuously  painted  upon  the  outside  of  its 
cars."  The  right  was  reserved  to  the  board  of  public  works 
and  the  common  council  to  "determine  and  designate  the 
method  of  heating,  ventilating  and  lighting  the  cars  of  said 
company,  which  determination  shall  be  final  and  conclu- 
sive, accepted  by,  be  acted  upon  and  complied  with  by  said 
company."  The  right  was  reserved  to  the  board  of  public 
works  to  require  a  change  at  any  time  in  the  method  of  heat- 
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ing,  lighting  or  ventilating  the  cars,  and  it  was  stipulated 
that  the  company  "  shall  not  dispute  or  contest  as  unreason- 
able or  illegal  any  direction  so  made."  The  company  also 
agreed  to  abide  by  all  sanitary  rules  and  regulations  adopted 
by  the  board  of  health.  The  company  was  also  required  "  to 
provide  open  cars  convenient  and  suitable  on  its  entire  rail- 
road system  for  use  in  the  summer  season  and  at  such  times 
and  whenever  their  use  may  be  serviceable  and  practicable." 

It  was  stipulated  by  this  franchise  that  the  company  should 
"  employ  only  citizens  of  the  United  States  and  actual  resi- 
dents and  inhabitants  of  the  city  of  Buffalo,  in  the  perform- 
ance of  any  of  the  work  to  be  done  by  said  company  or  any 
contractor  in  its  employ  in  constructing,  operating  or  main- 
taining said  railroad,  excepting  such  persons  as  may  be  re- 
quired in  the  engineering  or  similar  departments  or  in  the 
superintendence  or  management  of  said  railroad."  The  com- 
pany was  also  required  to  pay  or  cause  to  be  paid  wages  at  the 
rate  of  at  least  17|^  cents  per  hour  for  all  work  or  labor  actually 
performed  during  the  construction  of  the  road.  All  the  com- 
pany's employees  engaged  in  the  construction  or  operation 
of  the  road  were  to  be  paid  weekly. 

This  grant  was  to  become  operative  only  upon  the  com- 
pany's filing  with  the  city  clerk  "  a  written  acceptance  of 
all  the  terms  and  conditions  thereof,  expressly  waiving  any 
and  all  objections  as  to  the  reasonableness  or  legality  of 
any  of  the  provisions  of  the  same  or  any  part  thereof,  or  as  to 
the  legal  right  or  authority  of  the  City  to  impose  the  same," 
and  unless  such  acceptance  was  filed  within  one  month  after 
the  grant  had  been  approved  by  the  mayor,  this  franchise 
would  be  void. 

In  1905  the  city  of  Buffalo  granted  a  franchise  to  the  In- 
ternational Eailway  Company,  which  now  has  a  monopoly 
of  the  city's  street  railway  service,  authorizing  the  con- 
struction of  an  extension  on  Fillmore  avenue.^  The  pro- 
visions ofthis  franchise  relating  to  the  duration  of  the  grant 
and  the  city's  reserved  right  of  purchase  are  especially  inter- 
esting. The  grant  was  made  for  a  period  of  twenty-five  years, 
but  was  not  to  become  operative  until  the  company  had  filed 
with  the  city  clerk  a  written  acceptance  of  all  its  terms  and 
conditions. 

'  Council  Proceedings,  1905,  p.  2876. 
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The  section  of  the  franchise  relating  to  purchase  or  re- 
newal was  as  follows: 

"At  least  sixty  days  before  the  expiration  of  this  grant,  the  Com- 
mon Council  shall  notify  the  railway  company  whether  theCity  of  Buf- 
falo will  take  over  the  said  railway,  so  that  the  city  may  operate  it,  or 
whether  it  will  renew  the  grant  and  consent  to  said  railway  company; 
and  if  it  will  renew  the  grant  and  consent,  then  in  said  notice  it  shall 
specify  the  terms  and  conditions  upon  which  it  will  renew  this  grant. 
If  such  notice  is  to  the  effect  that  it  will  take  over  said  railway  for 
municipal  operation,  then  the  city  shall  purchase  the  tangible  property 
of  said  railway  in  the  street,  said  company  hereby  agreeing  to  sell  the 
same  to  the  city,  and  in  the  event  that  no  agreement  is  reached  between 
it  and  the  said  city,  the  value  thereof  shall  be  determined  by  three 
disinterested  appraisers,  one  to  be  selected  by  the  mayor  of  said  city, 
one  by  the  raih\iiy  company,  and  the  two  so  chosen  to  appoint  the  third 
appraiser.  The  appraisers  so  chosen  shall  then  estimate  the  value  of 
said  property  and  make  a  report  thereon  in  writing,  signed  by  said  ap- 
praisers, or  a  majority  thereof,  and  file  the  same  iu  the  office  of  the  city 
clerk.  Tile  determination  of  such  appraisers  is  to  be  final  and  binding 
upon  said  railway  company  and  said  city.  If  the  city  in  the  manner 
above  provided  ofters  to  renew  the  grant,  the  railway  company  may, 
within  thirty  day  thereafter,  accept  or  reject  the  offer,  and  if  it  rejects 
the  offer  then  the  same  proposition  made  to  the  said  railway  company 
may  be  made  by  the  city  to  other  railroad  corporations,  with  the  ad- 
ditional provision  that  any  such  other  railroad  corporation  as  shall 
accept  the  same  shall  purchase  the  tangible  property  of  the  railway 
conjpany  in  the  street,  at  a  price  to  be  determined  by  appraisers  in  the' 
manner  hereinbefore  provided,  except  that  one  appraiser  shall  be  ap- 
pointed by  the  purchasing  railroad  corporation  instead  of  by  the  mayor. 
And  no  other  or  different  proposition  shall  thereafter  be  made  to  any 
other  coinpany  until  after  the  same  has  been  first  made  to  the  Inter- 
national Railway  Company  and  rejected  by  it  within  thirty  days  after 
notice  as  aforesaid." 

This  franchise  also  required  the  sprinkling  of  the  portion 
of  the  street  occupied  by  the  company's  tracks  in  such  man- 
ner as  to  keep  it  "  free  from  dust  in  the  operation  of  cars  " 
during  the  months  of  June,  July,  August  and  September. 
It  was  also  stipulated  that  in  the  removal  of  snow  from  its 
tracks  the  company  "shall,  after  the  passage  of  its  plows, 
level  oif  the  snow  in  the  roadway  so  that  snow  removed  from 
said  tracks  shall  not  interfere  with  vehicular  trafBc." 

422.  Compensation  to  city  per  mile  of  route;  railway  to 
be  operated  by  Union  labor;  city's  rights  in  the  streets 
reserved;  franchise  may  be  repealed  for  violation  of  terms- 
Wheeling. —In  March,  1903,  the  city  of  Wheeling,  West  Vir- 
ginia, granted  a  fifty-year  franchise  to  the  City  Eailway  Com- 
pany to  construct  and  operate  a  standard-gauge  street  rail- 
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way  over  a  fifteen-page  route  described  by  metes  and  bounds.* 
In  some  of  tiie  streets  covered  by  this  grant  other  companies 
already  had  tracks,  and  the  ordinance,  therefore,  had  to 
specify  the  exact  location  of  the  new  railway  with  reference 
to  those  already  in  the  streets.  The  City  Eailway  Company 
was  required  by  this  grant  to  pay  the  city  for  each  mile  of 
its  line  in  the  streets  the  sum  of  $300  a  year  for  twenty 
years  from  the  date  when  the  first  car  should  be  operated  over 
the  line,  and  $1000  a  year  thereafter  until  the  expiration  of 
the  full  period  of  the  franchise.  Double  tracks  were  to  be 
counted  as  single  track  in  estimating  this  mileage  and 
switches  and  cross-overs  were  not  to  be  counted. 

It  was  expressly  stipulated  that  the  railway  should  be 
"  operated  by  Union  labor." 

The  company  was  required  to  permit  other  electric  railway 
companies  to  use  certain  portions  of  its  tracks  upon  terms 
to  be  agreed  upon  by  the  companies  concerned  or  to  be  fixed 
by  arbitration.  It  was  stipulated,  however,  that  any  such 
agreement,  whether  the  result  of  arbitration  or  not,  should 
be  subject  to  ratification  by  the  city  council,  especially  with 
reference  to  the  fares  to  be  charged  within  the  city  limits  and 
to  outside,  points  by  the  company  securing  trackage  rights. 
The  City  Eailway  Company  was  limited  to  a  five-cent  cash 
fare  and  six  tickets  for  a  quarter  for  adults  within  the  city 
limits.  It  was  not  stated  whether  the  company  might  charge 
more  for  children  or  would  be  compelled  to  carry  them  free. 

The  provision  of  this  franchise  reserving  the  city's  right  to 
make  improvements  in  the  streets  was  unusually  specific  and 
detailed.    It  declared  that: 

"  The  said  city  by  its  ofBcers,  agents,  servants  and  workmen  may  go 
or  enter  upon  the  railway,  switches,  turn  tables,  track  or  tracks  of  the 
said  railway  company  which  may  be  upon  any  of  the  streets  or  property 
or  grounds  of  the  said  city  and  on,  or  over  or  beneath  the  surface  thereof 
for  the  purpose  of  making  changes  or  repairing  the  drains  or  sewers  in 
or  uppn  such  streets,  grounds  or  property  of  said  city,  or  for  the  pur- 
pose of  laying  or  lifting,  relaying  or  rclifting  or  repairing  water  or  gas 
pipes  or  conductors,  of  making  connections  therewith  or  for  the  purpose 
of  making,  repairing  or  altering  any  other  improvements  the  city  has 
or  may  wish  to  have  or  place  in  the  said  streets  or  grounds  or  other 
property  of  the  said  city,  or  for  the  purpose  of  doing  any  work  the  city 
desires  to  do  and  which  it  would  be  lawful  for  it  to  do  in  any  other 

'Ordinance  passed  by  First  Branch  of  Council,  March  11, 1902,  and  by  Second 
BrSnch,  March  19,  19nS,  i         i  j  -♦ 
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street,  grounds  or  property  of  the  said  city,  as  fully  as  though  the  said 
grauts  or  any  grants  or  privileges  had  not  been  made  to  the  said  City 
Railway  Company.  The  said  City  Railway  Company  shall  not  be 
entitled  to  any  compensation  or  damages  from  the  said  city  for  any 
losses  by  reason  of  the  running  of  its  cars  being  prevented,  or  its  bus- 
iness being  otherwise  interrupted  or  injured  by  the  said  city  while  doing 
any  such  work  or  making  any  such  alteration,  repairs  or  improvements. 
The  said  city,  however,  shall  not  do  or  commit  by  needless  delay  or 
otherwise  any  unnecessary  injury  to  the  said  City  Railway  Company's 
business  in  doing  such  work  or  making  such  repairs,  alterations  or  im- 
provements and  said  city  in  such  cases  shall  also  make  the  necessary 
and  proper  repairs  to  the  street  at  its  cost." 

The  company  was  required  to  pave  between  its  rails  and 
tracks  with  vitrified  paving  brick.  Moreover,  it  was  stipu- 
lated that  "  all  streets  upon  which  its  line  alone  is  laid,  which 
are  paved  with  such  brick,  shall  be  repaved,  when  torn  up  by 
said  company,  from  curb  to  curb,  the  company  using  such 
brick  as  are  taken  from  the  street  as  shall  be  deemed  suitable 
by  the  Board  of  Public  Works  for  use  in  the  repaving,  and 
using  new  materials  in  lieu  of  such  as  are  not  suitable  in  the 
opinion  of  such  Board. "In  like  manner  the  company  was  to 
repave  "  from  the  nearest  rail  of  any  other  electric  railway 
company  to  the  curb  nearest  to  such  rail "  on  any  street  then 
paved  with  brick  on  which  the  company  constructed  a  track 
next  to  the  track  of  another  company. 

This  franchise  provided  that  "  it  shall  be  unlawful  for  any 
person  to  utter  or  speak  any  lewd  or  filthy  words  or  in  any 
way  interfere  with  the  comfort  of  passengers  on  or  in  any 
car  of  the  .  .  .  company  or  to  enter  or  be  in  any  car  in  the 
state  of  drunkenness  or  intoxication."  The  conduetofs  were 
given  authority  to  eject  from  the  cars  any  person  offending 
against  this  provision,  and  in  addition  such  person  would  be 
liable  to  a  fine  of  not  to  exceed  ten  dollars. 

It  was  stipulated  that  if  the  company  should  fail  to  fulfill 
and  perform  the  conditions  of  the  ordinance  or  to  comply 
with  its  requirements,  or  should  "  do  those  things  which  it  is. 
by  this,  ordinance  prohibited  from  doing,"  the  city  might 
give  the  company  notice  of  its  intention  to  repeal  the  ordi- 
nance and  to  revoke  and  annul  all  the  rights,  powers  and 
privileges  granted  by  it  to  the  company,  stating  in  such 
notice  the  respects  in  which  the  company  had  failed  to  per- 
form its  obligations.  After  the  expiration  of  three  months 
from  the  service  of  such  notice  on  the  president  or  the  secre- 
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tary  of  the  company  the  ordinance  might  be  repealed  and  the 
company's  rights  revoked.  jBut  if  the  company,  "before  snch 
repeal  and  revocation  and  annulling,"  should  perform  its 
obligations  so  as  to  remoye  the  city's  ground  for  complaint, 
the  city  would  have  no  power  to  repeal  the^  grant.  The 
ordinance  expressly  stated  that  nothing  was  granted  to  the 
company  "  other  than  the  privileges,  herein  plainly  and  ex- 
pressly set  forth  and  it  is  entitled  to  no  right  or  privilege 
hereunder  by  implication." 
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423.    Number  and  importance  of  elevated  railways. — The 

cost  of  elevated  railroad  structures  is  so  great  that  they 
cannot  be  built  and  operated  at  a  profit  except  in  the  most 
congested  transit  centers.  In  fact,  the, only  elevated  railway 
systems  of  any  importance  in  the  United  States  are  those 
of  old  New  York,  Brooklyn,  Boston,  Chicago  and  Philadel- 
phia, and  the  one  in  Philadelphia  is  only  a  single  line.  The 
elevated  railroads,  however,  are  much  more  important  than 
their  numbers  would  indicate.  They  still  constitute  the  typi- 
cal form  of  local  rapid  transit  lines.  In  Greater  New  York 
during  the  year  ending  June  30,  1910,  the  elevated  railroads 
carried  nearly  450,000,000  passengers,  as  against  a  little  over 
335,000,000  carried  by  the  subway  and  the  McAdoo  tunnels 
and  about  800,000,000  carried  by  all  the  street  surface  lines 
of  the  greater  eity.^  In  Philadelphia  and  Boston  the  elevated 
lines  are  operated  by  the  same  companies  which  operfil:e  the 
street  surface  lines,  and  accordingly  they  form  little  more 

•  Summary  of  Quarterly  Reports  of  Street  Railway  Companies  to  the  Public 
Service  Conimisslon  for  the  I'irst  District,  New  York,  for  the  year  ending  June  80, 
1910. 
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than  rapid  transit  linlcs  in  the  general  systems  of  street  sur- 
face transit.  In  Chicago  alone,  of  the  cities  having  elevated 
railroads,  the  lines  are  constructed  for  the  most  part  on  pri- 
vate rights  of  way,  crossing  streets  rather  than  running  though 
them. 

The  reason  for  having  elevated  railroads  in  the  streets  is 
the  desirability  of  securing  for  local  rapid  transit  lines  all  the 
benefits  of  a  private  right  of  way  with  grade  crossings  elim- 
inated, without  incurring  the  tremendous  expense  that 
would  necessarily  be  involved  in  securing  rights  of  way  over 
private  property  in  the  heart  of  a  great  city.  The  advantages 
of  the  elevated  railway  are  speed,  safety  and  comfort  in 
travelling.  When  an  urban  center  becomes  so  populous  that 
the  inhabitants  cannot  find  suitable  residences  unless  they 
go  farther  from_the  business  center  than  the  ordinary  street 
railways  will  carry  them  within  the  maximum  time  which 
they,  can  afford  to  spend  in  daily  travel  to  and  from  their 
work,  it  becomes  necessary  to  adopt  new  modes  of  transit 
by  which  the  difficulties  of  the  situation  may  be  overcome. 
On  the  other  hand,  the  objections  to  elevated  railroads  in  the 
streets  of  great  cities  are  formidable.  The  iron  or  concrete 
posts  or  columns  upon  which  the  structures  are  supported 
constitute  a  serious  obstruction  to  traffic  on  the  surface  of 
the  street.  The  presence  of  overhead  railway  structures 
makes  the  surface  of  the  street  dark  and  disagreeable.  More- 
over, passers-by  are  likely  to  be  annoyed  by  drippings  from 
the  elevated  structures  or  by  various  forms  of  refuse  that  are 
thrown  or  fall  to  the  street  below.  But  the  greatest  of  all 
objections  to  elevated  railroads  arises  from  the  noise  they 
create  and  their  intrusion  upon  the  privacy  of  homes  situated 
along  the  streets  occupied  by  them.  It  is  indeed  pitiful  to 
note  the  way  in  which  the  elevated  railways  in  Greater  New 
York,  running  through  narrow,  streets  on  a  level  with  the 
upper  windows  of  tenement  houses,  destroy  the  possibility  of 
comfort  and  privacy  for  thousands  upon  thousands  of  people 
whose  living  conditions,  at  the  best,  are  unsatisfactory.  If 
elevated  railways  could  always  be  built  in  the  center  of  wide 
boulevards  supported  on  heavy  concrete  structures,  they 
would  perhaps  constitute  the  best  possible  means  of  rapid 
transit  for  cities  that  is  available  in  the  present  state  of  the 
transportation  art.     Unfortunately,  however,  the  congestion 
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that  makes  elevated  railways  necessary  is  in  most  eases  due  to 
the  existence  of  streets  so  narrow  that  elevated  structures 
are  a  nuisance  in  them.  It  is  because  of  the  existence  of  city 
canyons  with  towering  buildings  on  either  side  and  an  in- 
tolerable congestion  of  traffic  in  the  narrow  roadways,  that  it 
becomes  necessary  to  think  of  doubling  the  capacity  of  the 
street  by  installing  elevated  railroads.  Indeed,  the  construc- 
tion of  such  railroads  is  the  first  step  toward  the^  construction 
of  two,  three  or  four  story  streets,  of  which  there  has  been 
considerable  discussion  during  the  past  few  years. 

Elevated  railways  offer  greater  opportunities  for  comfort 
in  travel  than  either  subways  or  surface  lines.  Fresh  air  is 
easily  available  for  the  ventilation  of  cars,  and  in  the  summer, 
for  the  tempering  of  the  heat,  while  at  the  same  time  opera- 
tion is  not-  interrupted  by  cross-currents  of  traffic  or  street 
blockades.  The  most  important  special  matters  to  be  con- 
sidered in  connection  with  elevated  railways,  are  the  width 
of  the  streets  in  which  the  structures  are  to  be  located,  the 
character  of  the  structures  themselves  with  reference  to  their 
beauty  and  their  adaptability  to  the  lessening  of  noise  and 
vibration,  the  location  of  stations,  the  determination  of  the 
number  of  tracks  with  reference  to  the  operation  of  local 
and  express  trains,  the  safety  devices  necessary  to  prevent 
accidents,  and  the  form  of  construction  required  to  give 
proper  drainage  so  as  to  prevent  dripping  to  the  streets  below. 
It  is  also  of  importance  to  establish  the  relation  of  the  ele- 
vated railways  to 'the  general  transit  system  of  the  city.  In 
many  cases  it  will  be  desirable  that  connections  be  made  and 
that  free  transfers  be  exchanged  with  outlying  street  surface 
lines.  While  independent  operation  of  an  elevated  railroad 
system  may  be  maintained  more  advantageously  than  inde- 
pendent operation  of  surface  lines,  still  the  logic  of  urban 
transportation  demands  that  the  elevated  roads  shall  be  oper- 
ated as  a  part  of  a  unified  system  devised  for  the  purpose  of 
giving  the  greatest  accommodation  to  the  public  at  the  lowest 
possible  cost  of  construction,  maintenance  and  onerationr- 

424.  The  first  elevated  railway  franchises  in  New  York.— 
The  intolerable  congestion  of  population  on  Manhattan 
Island  has  engaged  the  attention  of  the  civic  patriots  of  the 
American  metropolis  for  upwards  of  half  a  century  and,  in 
more  recent  years,  has  been  a  matter  of  concern  to  the  far-see- 


434  MUNICIPAL  FRANCHISES. 

ing  social  workers  of  the  entire  country.  Over  forty  years 
ago  Few  York  turned  to  rapid  transit  railroads  for  relief. 
For  many  years  various  projects  for  the  construction  of  sub- 
ways and  elevated  roads  to  carry  the  population  of  New  York 
City  to  and  from  its  daily  work,  were  exploited  in  the  state 
legislature  and  elsewhere.  The  first  legislative  act  resulting 
in  the  actual  construction  of  an  elevated  railroad  was  passed 
by  the  New  York  legislature  April  22,  1867.^  This  act  made 
provision  "  for  the  construction  of  an  experimental  line  of 
railway,  in  the  counties  of  New  York  and  Westchester." 
The  West  Side  and  Yonkers  Patent  Eailway  Company  had 
already  been  incorporated  under  the  general  railroad  law  and 
a  supplementary  act  of  April  20,  1866,  authorizing  the 
construction  of  railways  to  be  operated  "by  means  of  a  pro- 
pelling rope  or  cable  attached  to  stationary  power."  ^  The 
act  of  1867  authorized  the  construction  of  an  elevated  rail- 
way from  Battery  Place  at  the  south  end  of  Manhattan  Is- 
land through  Greenwich  Street  for  a  distance  of  a  half  mile 
northerly.  The  railway  was  to  be  operated  exclusively  "by 
means  of  propelling  cables  attached  to  stationary  engines, 
placed  beneath  or  beyond  the  surface  of  any  street  through 
which  such  railway  may  pass,"  The  structures  were  to  con- 
sist of  a,  single  track  not  more  than  five  feet  between  rail 
centers  on  each  side  of  the  street,  and  were  to  be  supported  by 
a  series  of  iron  columns  not  more  than  18  inches  in  diameter 
at  the  surface  of  the  pavement,  unless  elliptical  in  form,  in 
which  ease  they  were  to  occupy  not  more  than  an  equivalent 
space.  The  columns  were  to  be  placed  at  intervals  of  not  less 
than  twenty  feet,  except  at  street  crossings  or  sidings,  along 
the  curbstone  line  between  the  sidewalk  and  the  carriageway. 
They  were  to  be  so  placed  that  the  center  of  the  elevated  rail- 
way track  would  be  perpendicular  to  the  center  of  the  columns. 
The  elevation  of  the  tracks  was  to  be  not  less  than  fourteen 
feet  above  the  pavement.  Whenever  deemed  necessary  to 
prevent  oscillation  of  the  track,  a  second  series  of  columns 
might  be  extended  on  the  building  side  of  the  sidewalk  at  in- 
tervals of  not  less  than  twenty  feet.  These  supplementary 
columns  were  to  be  limited  to  a  diameter  of  nine  inches  at 
the  ground  and  were  to  be  so  placed  as  not  to  obstruct  any 
existing  door  or  window  without  the  consent  of  the  owner. 

*  Chapter  489,  Laws  of  1867.  >  Laws  of  New  York,  1866,  Chapter  697. 
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From  the  upper  extremity  of  this  line  of  columns,  bracers  or 
girders  might  be  extended  to  the  tirst  series  of  columns. 

After  constructing  half  a  mile  of  track,  the  company  was 
required  to  put  the  road  into  operation  with  a  car  placed  on 
the  track  loaded  to  weigh  three  times  the  ordinary'  weight  of 
the  passenger  ear  proposed  to  be  used  on  the  structure  to- 
gether with  its  occupants.  The  new  road  was  to  be  tested  by 
three  commissioners,  two  appointed  by  the  governor  and  one 
by  the  Croton  aqueduct  board.  If  these  commissioners  ap- 
proved the  structure,  plan  and  operations  of  the  elevated 
railway  and  found  that  it  could'  be  operated  "  with  safety  and 
dispatch,"  they  were  to  certify  to  these  facts  and  file  their 
certificate  with  the  governor,  who,  if  he  approved  it,  would 
cause  it  to  be  filed  in  the  secretary  of  state's  office  and  would 
transmit  a  certified  copy  of  it  to  the  mayor  of  the  city. 
Thereupon,  the  company  would  be  authorized  to  extend  its 
railway  northerly  along  Ninth  avenue  to  the  Harlem  River. 

In  case  the  experiment  was  finally  approved  and  the  road 
extended,  the  commissioners  would  have  power  to  authorize 
the  constructing  company  to  remove  any  obstructions  along 
the  route,  and  would  also  have  power  to  give  directions  as  to 
the  removal  and  replacing  of  awning  frames,  signs  and  other 
objects  permitted  in  the  streets  prior  to  tliat  time.  The  com- 
missioners would  also  have  the  right  to  limit  the  speed  of  the 
railway  to  a  maximum  compatible  with  public  safety  and  to 
prohibit  the  erection  by  the  constructing  company  of  any 
structure  in  the  public  streets  which  would  be  unsafe  or  un- 
authorized by  this  act.  The  company  was  to  have  power  to 
excavate  the  spaces  required  for  the  foundations  of  its 
columns,  for  vaults  for  its  engines  and  connecting  pipes  and 
cables  within  the  limits  of  the  streets  covered  by  the  grant. 
If  private  vaults  or  improvements  were  interfered  with,  the 
company  was  to  pay  compensation  to  the  owners.  The 
company  was  authorized  to  rent  or  acquire  buildings  or 
portions  of  buildings  convenient  for  stations  for  public  access 
to  the  elevated  road.  Rates  of  fare  were  not  to  exceed  five 
cents  for  any  distance  less  than  two  miles  and  one  cent  for 
every  mile  or  fractional  part  of  a  mile  in  addition  to  the  first 
two  miles.  The  company  was  expressly  authorized,  however, 
to  adopt  a  uniform  rate  not  exceeding  ten  cents  for  all  dis- 
tances on  Manhattan  Island,  for  a  period  of  five  years.    The 
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company  was  required  to  pay  a  sum  not  in  excess  of  five  per 
cent  of  its  net  income  from  passenger  traffic  on  Manhattan 
Island  into  the  city  treasury.  It  was  also  stipulated  that  the 
company  should  pay  all  damages  resulting  to  private  property 
by  reason  of  the  construction  of  its  road  and  should  file  with 
the  state  comptroller  a  $500,000  bond  to  guarantee  the  pay- 
ment of  such  damages  and  the  removal  of  the  railway  struc- 
ture in  case  the  commissioners  should  so  direct. 

By  a  supplementary  act  passed  in  1868,  the  legislature 
required  the  company  to  pay  in  the  month  of  January  and 
quarterly  thereafter  in  each  year,  five  per  cent  of  its  net  in- 
come to  the  city  comptroller  "  for  the  purpose  of  being  ex- 
pended in  the  improvement  of  the  condition  or  appearance  of 
the  streets,  or  parts  of  streets  or  avenues,  or  places  through 
which  said  railway  shall  be  constructed ;  by  preserving  or 
transplanting  shade  trees,  or  by  other  embellishments  or  im- 
provements of  awnings  and  sidewalk  structures  which  may 
tend  to  render  the  condition  and  general  appearance  of  the 
streets,  aforesaid,  satisfactory  to  the  citizens  dwelling  in,  or 
frequenting  the  same."  ^  It  was  made  the  duty  of  the  com- 
pany before  opening  its  railway  for  public  use  to  file  with 
the  city  a  bond  in  the  penal  sum  of  $100,000  conditioned 
upon  the  true  and  faithful  payment  of  the  revenue  "  in 
amount  and  manner"  as  just  set  forth.  Moreover,  it  was 
stipulated  that  this  payment  "  shall  be  the  legal  compensa- 
tion in  full  for  the  use  and  occupancy  of  the  streets  by  said 
railway  as  provided  by  law,  and  shall  constitute  an  agree- 
ment in  the  nature  of  a  contract,"  entitling  the  company  and 
its  successors  to  the  privileges  and  rates  of  fare  already  de- 
scribed, "  which  shall  not  be  changed  without  the  mutual  con- 
sent of  the  parties  thereto."  The  compensation  mentioned 
was  to  be  considered  as  covering  all  claims  for  the  removal 
of  obstructions  and  structures  found  on  the  street  line  of  the 
railway  owned  by  companies  or  individuals,  and  where  awn- 
ings or  other  structures  were  removed,  they  could  be  replaced 
only  on  permit  of  the  commissioners  referred  to  in  the  origi- 
nal act  under  general  rules  and  regulations  adopted  in  the 
plans  for  improving  the  condition  or  appearance  of  the 
streets.  Where  vaults  had  been  placed  under  the  surface  of 
the  streets  by  abutting  owners  in  accordance  with  permits 

'  Lftws  of  New  York,  1808,  Clmpter  855. 


ELEVATED  RAILWAY  FRANCHISES.  437 

from  the  city  for  which  they  had  paid,  the  company  was  to 
repay  them  for  the  actual  cost  of  their  improvements  or  for 
such  part  of  the  improvements  as  the  company  displaced. 

The  experimental  road  was  constructed,  the  commissioners 
were  appointed  and  certified  their  approval  of  it  to  Governor 
Fenton,  who  in  turn  approved  their  report  on  July  2,  1868. 
After  a  short  trial,  the  use  of  propelling  cables  as  motive 
power  proved  impracticable,  and  the  company  went  into 
bankruptcy.  In  1871  its  property  and  franchises  were  ac- 
quired by  the  New  York  Elevated  Eailroai  Company  which 
discontinued,  the  use  of  cables,  and  substituted  "  Locomotive 
Engines,  propelled  by  steam,  known  as  Dummies  "  as  a  mo- 
tive power. 

On  January  1, 1875,  a  constitutional  amendment  went  into 
effect  in  the  state  of  New  York  forbidding  the  legislature  to 
authorize  the  construction  of  a  street  railroad  without  the 
consent  of  the  local  authorities  and  the  consent  of  the  abut- 
ting property  owners,  or  if  that  could  not  be  obtained,  then 
the  consent  of  the  supreme  court  at  its  general  term.  The 
legislature  of  1875  passed  an  act,  however,  confirming  to  the 
New  York  Elevated  Eailroad  Company  all  the  privileges  and 
franchises  of  its  predecessor  and  requiring  it  to  construct 
and  complete  at  least  one  track  with  turnouts  and  sidetracks 
of  its  elevated  railroad  within  five  years  after  the  passage  of 
this  act.^  The  commissioners  appointed  under  the  original 
grant  of  1867  were  continued  and  the  company  was  author- 
ized to  adopt  "such  alterations  and  improvements  in  the 
structure,  rolling  stock,  motor  power  and  its  application, 
and  in  the  position,  grade,  elevation  and  depression  of  the 
tracks  and  the  mode  of  securing  and  strengthening  its  said 
railroads,  sideways,  crossings,  stations  and  turnouts,"  as 
these  commissioners,  or  a  majority  of  them,  might  authorize 
or  approve.  This  act  specifically  authorized  the  company  to 
charge  a  fare  of  ten  cents  for  any  distance  up  to  five  miles 
and,  with  the  consent  of  the  city,  not  exceeding  two  cents 
for  each  additional  mile  or  fraction  of  a  mile. 

By  a  special  act  of  1872,  the  Gilbert  Elevated  Eailway 
Company  was  incorporated  and  authorized  to  construct  an 
elevated  line  along  a  route  in  the  city  of  New  York  to  be  laid 

'Laws  of  New  York,  1875,  Chapter  595,  passed  June  17, 1875. 
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out  by  five  commissioners  named  in  the  act.'  This  company 
had  a  new  scheme.  It  was  authorized  to  construct  and  oper- 
ate "  tubular  ways  and  railways  by  atmospheric  power,  com- 
pressed air,  or  other  power."  The  company's  railways  were  to 
be  constructed  "  in  the  most  thorough  and  artistic  manner," 
and  at  such  heights  above  the  streets  as  would  insure  "  unim- 
peded traffic  and  travel "  in  them.  The  "  tubular  ways  and 
railways"  which  the  company  was  authorized  to  construct, 
were  to  be  "  substantially  supported  above  the  middle  of  the 
streets  and  avenues  by  iron  arches,  which  shall  span  the  same 
from  curb  to  curb,  the  basis  of  which  shall  not,  when  practi- 
cable, be  more  than  sixty  feet  apart,  nor  the  arc'hes  less  than 
fifty  feet  from  each  other."  The  company  was  authorized  to 
make  excavations  in  the  streets  in  order  to  secure  the  founda- 
tions for  its  structures  necessary  for  "perfect  safety  and 
stability"  of  construction.  The  company's  excavations  were 
not  to  interfere  in  any  way  with  th'j  sewers,  gas  pipes  or 
water  mains  already  in  the  streets.  The  company's  "ways 
and  railways  "  were  to  be  exclusively  for  its  own  uses.  The 
municipal  authorities  of  the  city  were  expressly  prohibited 
from  permitting  any  other  ■person  or  corporation  to  do  the 
things  authorized  by  this  act.  Any  person  who  wilfully  or 
maliciously  injured  or  destroyed  any  of  the  company's  struc- 
tures or  obstructed  its  railways  was  to  be  guilty  of  a  mis- 
demeanor and  be  subject  to  both  fine  and  imprisonment  and 
also  was  to  forfeit  triple  damages  to  the  company.  On  this 
company's  lines  a  maximum  fare  of  ten  cents  for  any  dis- 
tance less  than  four  miles  was  to  be  permitted,  with  two  cents 
more  for  each  mile  or  fractional  part  of  a  mile  of  additional 
distance,  but  the  company  was  required  to  run  special  cars 
and  trains  between  five  and  eight  o'clock  both  morning  and 
evening  in  which  the  fares  were  not  to  exceed  one-half  the 
rates  just  named.  The  company  was  authorized  but  not  re- 
quired to  issue  transfer  tickets,  good  on  surface  roads,  rail- 
ways or  ferries  on  terms  to  be  agreed  upon  with  other  cor- 
porations. The  fare  charged,  however,  was  not  to  exceed  the 
sum  total  of  the  fares  which  the  individual  corporations  were 
authorized  to  charge.  The  commissioners  appointed  to  lay 
out  this  company's  route  designated  Sixth  and  Second 
avenues  with  connecting  streets  in  the  lower  part  of  Man- 

» Laws  of  New  York,  1872,  Chapter  885. 
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hattan  Island,  for  the  construction  of  the  company's  lines. 
The  name  of  this  company  was  changed  in  1878  to  the 
Metropolitan  Elevated  Eailway  Company. 

425.  The  New  York  rapid  transit  act  of  1875.— The  con- 
struction of  elevated  railroads  in  old  New  York  had  proceeded 
slowly  and  with  difficulty  under  the  special  acts  of  the  legis- 
lature passed  prior  to  1875.  In  view  of  the  fact  that  the  con- 
stitutional amendment  to  which  reference  has  already  been 
made  forbade  the  continuance  of  the  policy  of  special  legis- 
lation in  granting  street  railroad  franchises,  the  New  York 
legislature  on  June  18,  1875,  passed  what  is  known  as  the 
first  rapid  transit  act,  entitled  "  An  Act  further  to  provide 
for  the  Construction  and  Operation  of  a  Stnm  Eailway  or 
Eailways  in  the  Counties  of  this  State."  ^ 

"Whenever  it  shall  appear,"  runs  this  act,  "by  the  application  of 
fifty  reputable  houseliolders  anil  taxpayers  of  any  county  in  this  State, 
verifled  upon  oath  before  a  justicu  of  the  Supreme  Court,  that  there  is 
need  in  such  county  of  a  steam  railway  or  railways  for  the  transporta- 
tion ot  passengers,  mails  or  freiglit,  the  board  of  supervisors  of  said 
county  may,  within  thirty  days  after  presentation  to  them  of  such  ap- 
plication, duly  verified  as  aforesaid,  appoint  five  commissioners,  who 
shall  be  residents  of  the  said  county,  and  who  shall  have  full  power 
and  authority  to  do  and  provide  all  that  they  are  hereinafter  directed  to 
do  and  provide.  *  *  *  But  whenever  any  such  proposed  railway  shall 
be  wholly  within  the  limits  of  any  city  of  the  State,  then  such  applica- 
tioa  shall  be  made  only  to  the  mayor  of  said  city,  and  such  mayor  shall 
appoint  such  commissioners  as  aforesaid." 

Within  fifteen  "days  after  their  appointment,  the  commis- 
sioners were  to  organize  as  a  board,  and  within  thirty  days 
after  their  organization  they  were  to  determine  upon  the 
necessity  of  the  steam  railway  or  railways  for  which  an  appli- 
cation had  been  made.  In  case  they  found  such  railways  to 
be  necessary,  they  were  required  within  sixty  days  after  or- 
ganization to  fix  and  determine  the  routes.  They  were  given 
exclusive  power  to  locate  such  routes,  "  over,  under,  through 
or  across  the  streets,  avenues,  places  or  lands  in  such 
county,"  except  that  they  were  expressly  barred  from  laying 
out  a  railway  in  the  city  of  New  York  on  Broadway  or  Fifth 
avenue  below  59th  street,  or  in  Fourth  avenue  above  42nd 
street  or  in  the  city  of  Buffalo  between  Michigan  and  Main 
streets.  Moreover,  they  were  not  authorized  to  lay  out  new 
railways  on  streets  already  legally  designated  for  the  main  line 

•Laws  of  New  York,  1875,  Chapter  608 
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of  elevated  or  -underground  railways  then  in  actual  operation. 
It  was  specifically  provided,  as  required  by  the  constitution, 
that  the  consent  of  the  owners  of  half  the  abutting  property  as 
well  as  the  consent  of  the  local  authorities  having  charge  of 
the  streets  should  first  be  obtained,  or,  in  case  the  consent 
of  property  owners  could  not  be  obtained,  the  determination 
of  three  commissioners  appointed  by  the  general  term  of  the 
supreme  court  and  confirmed  by  the  court  to  the  effect  that 
the  railway  ought  to  be  constructed,  was  to  be  secured.  The 
commissioners  thereupon  were  to  invite  the  submission  of 
plans  for  the  construction  and  operation  of  the  proposed  rail- 
'vay  "  under  such  conditions  and  with  such  inducements  as  to 
them  may  seem  most  expedient."  Proposals  were  to  be  re- 
ceived at  a  date  fixed  in  the  public  notice  not  more  than 
ninety  days  after  the  organization  of  the  commission,  and 
the  commissioners  were  to  "  decide  upon  the  plan  or  plans 
for  the  construction  of  such  railway  or  railways  with  the 
necessary  supports,  turnouts,  switches,  sidings,  connections, 
landing  places,  stations,  buildings,  platforms,  stairways,  ele- 
vators, telegraph  and  signal  devices,  or  other  requisite  ap- 
pliances upon  the  route  or  routes,  and  in  V"e  locations  deter- 
mined by  them."  Within  a  like  period  of  ninety  days  the 
commissioners  were  to  fix  the  time  within  which  the  proposed 
railway  should  be  constructed  and  ready  for  operation,  together 
with  the  maximum  rates  to  be  charged  and  the  hours  during 
which  special  cars  or  trains  were  to  be  run  at  reduced  rates. 
They  were  also  to  prepare  appropriate  articles  of  association 
for  the  incorporation  of  a  company,  and  within  one  hundred 
and  twenty  days  after  their  organization  were  to  open  a 
suitable  book  of  subscription  to  the  company's  capital  stock. 
As  soon  as  the  requisite  amount  of  stock  had  been  subscribed 
the  commissioners  were  to  call  a  meeting  of  the  stockholders 
to  appoint  directors  and  organize  the  company.  Thereupon, 
the  rapid  transit  commissioners  were  to  deliver  to  the  direc- 
tors of  the  company  a  certificate  setting  forth  the  articles  of 
association  and  the  organization  of  the  company,  and  within 
five  days  thereafter  the  company's  corporate  papers  were  to 
be  filed  with  the  secretary  of  state  and  the  county  clerk. 

The  company  so  organized  was  to  have  authority  to  enter 
upon  the  streets,  public  places  and  lands  designated  by  the 
commissioners  and  to  construct,  maintain  aud  operate  rail- 
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ways  there  in  accordance  with  the  plans  adopted  by  the  com- 
missioners. Moreover,  every  conductor  or  other  servant  of 
the  company  employed  on  a  passenger  train  or  on  a  station  for 
passengers  was  to  wear  on  his  hat  or  cap  a  badge  indicating 
his  office  and  the  initial  letters  of  the  "  style  of  the  corpora- 
tion "  employing  him.  Without  such  badge  no  conductor  or 
collector  was  to  have  any  right  to  demand  or  receive  any  fare 
or  ticket  or  meddle  with  any  passenger,  his  baggage  or  prop- 
erty. Any  company  organized  under  this  act  was  required  to 
convey  United  States  mails  upon  request  of  the  Postmaster- 
General.  In  case  the  company  could  not  agree  as  to  the  rates 
for  the  transportation  of  mails  and  as  to  the  time,  rate  of 
speed  and  manner  and  condition  of  carrying  mails,  the  gover- 
nor of  the  state  was  to  appoint  three  commissioners  to  fix  the 
price,  terms  and  conditions,  but  such  price  was  not  to  be  less 
for  carrying  mail  in  regular  passenger  trains  than  what  the 
company  would  receive  as  freight  charges  on  an  equal  weight 
of  merchandise  transported  in  its  "  merchandise  trains,"  plus 
a  fair  compensation  for  the  post-office  car.  If  the  Postmas- 
ter-General should  require  the  mails  to  be  carried  at  other 
hours  or  at  higher  speed  than  the  passenger  trains  were  run, 
the  company  was  to  furnish  a  special  mail  train,  for  extra 
compensation. 

It  was  provided  that  in  case  any  route  determined  upon  by 
the  rapid  transit  commissioners  should  coincide  with  the 
route  of  an  existing  company  formed  for  the  purpose  of 
operating  a  rapid  transit  road,  if  such  company  had  not  al- 
ready forfeited  its  charter,  then  it  should  have  the  same 
authority  to  construct  and  operate  its  railway  upon  the  ful- 
fillment of  the  requirements  and  conditions  imposed  by  the 
commissioners,  as  a  company  specially  formed  under  this  act 
would  have.  It  was  also  provided  that  the  commission  might 
lay  out  routes  by  which  any  elevated  steam  railway  then  in 
actual  operation  could  connect  with  other  steam  railways,  or 
with  steam  ferries.  It  was  further  stipulated  that  within  one 
month  after  a  company  had  been  organized  under  this  act, 
the  commissioners  should  transfer  and  deliver  to  it  "  all  plans, 
specifications,  drawings,  maps,  books  and  papers  in  their  pos- 
session." Under  this  act,  accordingly,  a  remarkable  policy 
was  established  in  response  to  the  public  demand  for  the 
construction   of   rapid   transit  lines.     Commissioners   were 
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appointed  by  the  duly  constituted  authorities  to  lay  out 
routes  and  organize  a  company  to  build  them.  Thereupon, 
all  of  the  original  records  of  the  commissioners  were  to  be 
turned  over  to  the  new  company  and  it  was  to  be  sent  on  its 
way  rejoicing  forever  in  the  possession  not  only  of  public 
rights,  but  also  of  the  original  records  upon  which  such 
rights  were  based. 

426.  The  Manhattan  Railway  Company's  franchise. —It 
was  under  the  rapid  transit  act  of  1875  and  in  accordance  with 
the  procedure  just  described  that  the  Manhattan  Railway 
Company  was  incorporated.  This  company's  routes  as  laid 
out  by  the  board  of  rapid  transit  commissioners  covered 
nearly  all  the  elevated  lines  in  Manhattan  as  now  constructed 
including  the  routes  of  the  New  York  Elevated  Railroad 
Company  and  the  Gilbert  Elevated  Railway  Company  pre- 
viously laid  out.  There  were  embodied  in  the  company's 
articles  of  association  not  only  the  resolutions  of  the  board 
of  rapid  transit  commissioners  describing  the  routes  over 
which  the  company's  lines  were  to  be  coi-structed,  but  also 
the  resolution  adopted  by  the  commissioners  prescribing  in 
detail  the  general  plan  of  construction,  the  times  within 
which  the  several  branches  of  the  road  were  to  be  built  and 
the  terms  and  conditions  of  subsequent  operation.^  In 
general  the  company  was  given  considerable  latitude,  accord- 
ing to  the  width  of  the  various  streets  to  be  occupied  by  it,  in 
the  choice  of  a  particular  type  of  structure  to  be  used.  On 
Streets  having  a  width  of  not  more  than  36  feet  between  the 
curbstones,  the  company  was  authorized  to  erect  a  row  of 
columns  on  the  line  of  each  curb  with  a  superstructure  carry- 
ing two  tracks  upon  transverse  girders  spanning  the  streets; 
or  to  erect  a  superstructure  carrying  a  single  track  over  each 
row  of  columns ;  or  to  erect  Gothic  transverse  arches  spanning 
the  roadway  from  curb  to  curb  and  carijing  longitudinal 
girders.  In  streets  having  a  width  between  curbs  of  55  feet 
or  more,  the  company  might  if  it  chose  erect  two  rows  of 
columns  in  the  roadway,  but  it  would  not  be  authorized  in 
any  case  to  place  a  column  between  two  street  railway  tracks . 
on  the  surface  of  the  roadway.  Columns  placed  at  the  curb- 
line  were  to  be  erected  within  the  line  of  curbstones  and  so 

• "  StatutBS  nnrt  Documents  affecting  the  Elevated  Railways  In  the  City  of  New 
York,"  pp.  1!!9-146. 
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placed  as  not  to  obstruct  vehicles  and  ordinary  traffic  in  the 
roadway.  Not  more  than  two  rows  of  columns  and  not  more 
than  two  tracks  were  authorized  in  any  one  street  except  as 
expressly  provided  in  the  grant.  Every  cross  street  having 
a  width  of  less  than  fifty  feet  was  to  be  spanned  by  a  single 
span  in  all  cases  where  the  rows  of  columns  were  upon  the 
curblines.  If  the  rows  of  columns  were  in  the  roadway,  no 
column  could  be  erected  within  the  curbline  of  a  cross  street 
elsewhere  than  on  the  center  line  of  such  street.  Where 
columns  were  erected  in  the  roadway  on  either  side  of  a 
railroad  track,  the  distance  between  the  rows  of  columns  was 
to  be  at  least  twenty-one  feet  in  the  clear.  The  transverse 
diameter  of  any  column  placed  in  the  roadway  of  a  street  was 
not  to  be  more  than  fifteen  inches  at  the  base  and  for  at  least 
ten  feet  above  the  surface  of  the  roadway.  A  column  placed 
on  the  curbline  was  not  to  be  more  than  twenty-six  inches  in 
diametej-  for  a  distance  of  ten  feet  above  the  Surface  of  the 
street.  It  was  provided,  however,  that  adequate  fenders 
should  be  fitted  around  the  base  of  each  column  placed  in  the 
roadway  "to  prevent  the  hubs  of  the  wheels  of  passing 
vehicles  from  striking  the  column."  The  longitudinal  dis- 
tance between  columns  placed  on  the  curblines  was  to  be  at 
least  twenty-five  feet,  and  if  both  rows  of  columns  were 
in  the  roadway  the  longitudinal  distance  between  columns 
was  to  be  at  least  thirty-five  feet.  The  superstructure  was  to 
be  at  least  fourteen  feet  above  the  level  of  the  street  "  except 
on  a  summit,  where,  when  necessary,  on  account  of  grade, 
the  height  of  the  lowest  part  of  the  girders,  above  the  road- 
way of  the  street,  may  be  reduced  to  twelve  feet."  Upon  every 
track  there  were  to  be  two  continuous  longitudinal  stringers 
of  the  best  quality  and  kind  of  timber  suitable  for  the  pur- 
pose. This  requirement  might  be  fulfilled  either  by  placing 
stringers  under  the  rails  or  by  "safety  guards  of  timber." 
The  purpose  of  the  stringers  was  in  any  case  to  "  tie  the  struc- 
ture firmly  together  and  give  it  stiffness  in  a  longitudinal 
direction."  The  materials  that  might  be  used  in  the  various 
parts  of  the  structure  were  specified.  The  wrought-iron  used 
was  to  be  "  tOugh,  highly  fibrous,  and  of  a  quality  which  shall 
be  in  every  respect  equal  to  that  used  in  first-class  Ameri- 
can iron  railway  bridges."  The  requirements  of  the  structure 
as  to  strength  and  solidity  were  prescribed  in  detail.    The 
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company  was  to  provide  sufficient  safeguards  effectually  to 
prevent  cars  in  case  of  accident  from  leaving  the  structure. 
The  best  form  of  continuous  brakes  arranged  so  as  to  be 
under  the  control  of  the  engineer  was  to  be  applied  to  all 
trains  and  to  every  car  in  each  train.  The  rails  were  to  be 
of  steel  and  not  less  in  weight  than  fifty  pounds  to  the  yard. 
It  was  stipulated  that  in  the  laying  of  the  rails,  "great  at- 
tention must  be  given  to  the  rail  joints."  The  railway  was 
to  be  equipped  with  the  most  approved  system  of  signals  to 
guard  against  accidents.  The  stations  were  to  be  arranged  so 
as  to  be  convenient  of  access  from  the  streets.-  The  station 
platforms  were  to  be  on  a  level  with  the  platforms  of  the  cars. 
Every  station  was  to  have  ample  space  under  cover  for  the 
accommodation  of  passengers.  The  stairs  -and  all  parts  of  the 
stations,  except  the  platform,  doors,  windows  and  inside 
sheathing  and  the  tread  of  the  stairs,  were  to  be  of  iron.  The 
wheels  of  the  cars  were  to  be  fitted  with  the  best  known 
devices  for  "  deadening  noise  and  preventing  jars."  The 
company  was  given  authority  to  construct  "such  supports, 
turnouts,  switches,  sidings,  connections,  landing-places,  sta- 
tions, buildings,  platforms,  stairways,  elevators,  telegraph 
and  signal  devices  and  such  other  requisite  appliances,  .  .  . 
as  shall  be  proper  for  the  purpose  of  rapid  transit  railways, 
and  as  shall  be  necessary  to  meet  the  requirements  of  the 
traveling  public."  The  elevated  structure  was  to  present  "  a 
substantial  and  tasteful  appearance."  All  materials  used  were 
to  be  of  the  best  quality  for  their  purpose  and  the  work  was  to 
be  executed  "  in  the  best  style  of  the  arts,  and  in  a  workman- 
like manner." 

The  company  was  required  to  run  special  "  commission  " 
trains  or  cars  daily  between  5 :  30  and  7 :  30  o'clock  in  the 
morning  and  between  5  and  7  o'clock  in  the  afternoon.  It 
was  stipulated  that  such  cars  or  trains  "  shall  be  in  numbers 
sufficient  to  accommodate  the  public  and  the  laboring  classes 
during  the  hours  indicated,  and  shall  be  run  at  intervals 
really  to  afford  such  accommodation."  These  trains  were  to 
stop  at  all  regular  stations  and  were  to  be  run  at  the  same 
rate  of  speed  as  other  local  trains.  The  rate  of  fare  on  there 
special  trains  was  not  to  exceed  five  cents  from  the  Battery  to 
Fifty-ninth  street,  seven  cents  from  the  Battery  to  the  Har- 
lem River  or  eight  cents  for  a  through  passenger  from  the 
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Battery  to  Highbridge.  During  the  hours  when  these  ears 
were  to  be  run,  a  seat  was  to  be  provided  in  a  "  commission  " 
car  for  every  passenger  on  the  train  who  desired  to  travel  in 
one  of  them;  otherwise,  any  passenger  demanding  a  seat  in 
such  a  car  would  be  entitled  to  occupy  a  seat  in  another  part 
of  the  train  upon  payment  of  the  reduced  rate  of  fare 
charged  on  the  "commission"  cars.  The  regular  rates,  ex- 
cept on  the  commission  cars  during  the  hours  mentioned,, 
were  to  be  not  more  than  ten  cents  for  any  distance  under 
five  miles  and  two  cents  for  each  mile  or  fraction  of  a  mile 
in  excess  of  five  miles,  but  the  entire  fare  was  not  to  exceed 
fifteen  cents  for  through  passage  from  the  Battery  to  the  in- 
tersection ,of  Third  avenue  and  the  Harlem  river  or  seven- 
teen cents  from  the  Battery  to  Highbridge.  -Except  in  the 
rush  hours  any  passenger  demanding  a  seat  on  one  of  the 
company's  ordinary  cars  would  be  entitled  to  travel  without 
payment  of  fare  unless  a  seat  was  furnished  him.  The  com- 
pany was  authorized  to  furnish  as  a  part  of  any  train,  one  or 
more  "  saloon  cars "  or  "  drawing-room  cars "  with  special 
arrangements  for  extra  comfort  and  space.  Any  passenger 
occupying  a  seat  in  one  of  these  special  cars  when  he  could 
have  taken  a  seat  in  another  car,  might  be  charged  "  an  extra 
(though  not  unreasonable)  rate  of  fare." 

The  elevated  roads  in  Manhattan  were  actually  constructed 
by  the  Few  York  Elevated  Eailroad  Company  and  the  Metro- 
politan Elevated  Eailway  Company,  but  the  terms  and  condi- 
tions prescribed  in  their  rapid  transit  franchises  were  sub- 
stantially identical  with  those  of  the  Manhattan  Eailway  fran- 
chise just  described. 

On  May  20,  1879,  the  Manhattan  Eailway  Company  en- 
tered into  a  tripartite  agreement  with  its  two  rivals,  by  which 
it  acquired  a  lease  of  the  roads  of  the  other  companies  for 
999  years.  Later  the  other  companies,  as  well  as  the  Sub- 
urban Eapid  Transit  Company- under  whose  charter  elevated 
railroad  extensions  were  constructed  in  the  Bronx,  were 
finally  merged  into  the  Manhattan  Eailway  Company,  which 
thus  became  the  sole  owner  of  elevated  railroad  lines  in  old 
Few  York.  Steam  was  used  on  the  Manhattan  Eailway  until 
1902,  when  the  elevated  railroads  were  electrified,  and  on 
January  1,  1903,  the  company's  lines  were  all  leased  for  a 
period   of   999   years   to   the    Interborough   Eapid   Transit 
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Company,  which  operates  them  in  connection  with  the 
subway. 

All  differentiations  in  rates  were  given  up  in  1886  and  a 
uniform  five-cent  fare  is  now  collected  on  the  elevated  lines. 
Moreover,  free  transfers  are  given  from  one  line  to  another  at 
intersecting  points.  Late  in  1910  the  Manhattan  Kailway 
Company  applied  to  the  public  service  commission  for  a  fran- 
chise to  third-track  its  principal  lines,  the  third-tracking  hav- 
ing been  partly  done  years  before  without  valid  franchise 
authority  for  it. 

427.  Elevated  railway  franchises  in  Brooklyn. — The  fran- 
chises of  the  existing  elevated  railways  in  Brooklyn  begin 
with  a  special  act  of  the  New  York  legislature  passed  May  26, 
1874,  incorporating  the  Brooklyn  Elevated,  Silent,  Safety 
Eailway  Company.^  By  this  act  the  company  was  authorized 
to  construct,  maintain  and  operate  an  elevated  railway  from 
Fulton  Ferry  and  the  eastern  terminus  of  the  Brooklyn 
Bridge  then  under  construction,  through  various  streets  in- 
cluding Lexington  avenue,  to  East  New  York  and  thence  to 
Woodhaven  in  the  town  of  Jamaica.  The  construction  of 
"  such  turnouts,  sidings,  stations,  platforms,  depots,  stair- 
ways, telegraph  and  signal  apparatus  and  repair  shops  as 
may  be  necessary  and  proper  for  the  successful  maintenance 
and  operation"  of  the  railway  was  authorized.  The  com- 
pany was  also  authorized  "to  convey  passengers,  mails  and 
merchandise,  in  cars  to  be  propelled  by  steam  or  other  motive 
power,  for  pay."  The  rate  of  fare  for  passengers  was  not  to 
exceed  five  cents  for  the  first  two  miles  with  a  further  charge 
of  one  cent  a  mile  for  additional  distances.  Iron  columns  to 
support  the  elevated  railway  structure  were  to  be  placed  on 
each  side  of  the  street  at  the  curbline.  These  columns  were 
to  be  "firmly  bolted  to  concrete  foundations  of  suitable  size 
and  shape  to  insure  perfect  firmness  in  all  cases."  Transverse 
iron  girders  not  more  than  36  feet  long  were  to  be  placed 
across  the  street  attached  to  the  tops  of  the  columns.  The 
railway  was  to  have  an  elevation  of  at  least  fourteen  feet 
from  the  surface  of  the  street,  and  the  structure  was  to  be 
strong  enough  to  insure  "  a  safe  support  for  trains  of  cars 
and  motors  of  a  maximum  weight  of  12,000  pounds  each, 
and  a  train  on  each  track  running  at  a  speed  not  to  exceed 

•  Laws  of  New  York,  1874,  Chapter  585. 
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thirty  miles  per  hour."  There  was  to  be  "no  decking  or 
flooring  made  use  of  to  obstruct  light  and  ventilation,  ex- 
cept the  necessary  platforms  at  the  stations,"  but  when  re- 
quired by  the  local  authorities,  the  company  was  to  "cause 
blinds  or  screens  to  be  put  on  said  railway  for  the  purpose 
of  preventing  horses,  while  standing  or  passing  beneath, 
from  seeing  the  cars  and  motors  in  motion."  Such  blinds  or 
screens  were  to  be  so  constructed  as  to  allow  free  circulation 
of  light  and  air.  It  was  provided  that  "there  shall  be  no 
steam,  smoke,  ashes  or  cinders  allowed  to  escape  from  the 
motors  while  in  motion."  The  rail  beams  of  the  railway  and 
the  running  gears  of  the  cars  and  motors  were  to  be  so  con- 
structed and  adapted  to  each  other  as  to  preclude  the  pos- 
sibility of  the  cars  or  motors  leaving  the  tracks.  It  was  fur- 
ther provided  that  "  suitable  means  or  devices  shall  be  made 
use  of  to  cause  the  rails  and  the  wheels  of  the  cars  and 
motors  to  be  as  non-sonorous  as  possible."  The  railway  was 
to  have  two  tracks,  and  construction  was  to  be  begun  at  the 
suburban  end  of  the  line.  The  company  was  authorized  to 
open  the  streets  to  secure  the  necessary  foundations  for  its 
columns  or  other  structures,  but  the  character  and  location 
of  all  such  foundations  within  the  boundaries  of  the  city  of 
Brooklyn  were  to  be  subject  to  the  inspection  and  approval 
of  the  chief  engineer  of  the  board  of  city  works.  Moreover, 
such  foundations  were  not  to  interfere  in  any  way  with  public 
sewers  or  the  gas  and  water  mains.  The  legislature  specific- 
ally reserved  the  right  at  any  time  to  alter,  amend  or  repeal 
the  act.  The  company  was  required  to  commence  the  con- 
struction of  its  road  within  two  years  and  complete  it  within 
three  years  thereafter,  or  forfeit  its  rights. 

On  May  22,  1875,  the  legislature,  passed  an  act  changing 
the  name  of  this  company  to  the  Brooklyn  Elevated  Eailway 
Company  and  amending  its  charter  in  certain  particulars  re- 
lating to  the  method  of  construction  of  the  elevated  struc- 
ture.^ The  limitation  of  the  cross-girders  to  a  length  of  36 
feet  was  removed.  The  provision  for  constructing  blinds  or 
screens  for  the  protection  of  horses,  was  left  out,  and  the 
requirement  that  construction  should  begin  at  East  New 
York  was  omitted. 

The  rates  of  fare  to  be  charged  on  the  Brooklyn  Elevated 

•  Laws  of  New  York,  1875,  Chapter  4sa 
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Eailway  were  changed  by  another  amendment  of  the  com- 
pany's charter  passed  June  13, 1885.'  Under  this  act  five  cents 
was  fixed  as  the  maximum  rate  for  each  passenger  between 
half-past  five  and  half-past  eight  in  the  morning  and  between 
half-past  four  and  half-past  seven  in  the  afternoon.  At 
other  times  the  fare  was  not  to  exceed  ten  cents,  but  the  com- 
pany was  authorized  to  make  special  rates  for  funeral  trains. 

It  is  noteworthy  that  the  company's  original  legislative 
charter,  although  describing  a  specific  route,  reserved  to 
the  mayor  and  the  common  council  of  the  city  of  Brooklyn, 
the  right  to  designate  other  streets  or  avenues  "  as  being 
more  suitable  for  carrying  out  the  objects  contemplated  in 
the  erection  of  said  elevated  railway."  On  account  of  this 
reservation,  the  Brooklyn  common  council  was  enabled  on 
several  difllerent  occasions  to  change  the  company's  route  as 
difficulties  arose  during  the  process  of  construction  requir- 
ing a  readjustment  of  the  route  to  traffic  or  operating  con- 
ditions. -      '  ' 

Several  other  elevated  railway  companies  were  incorporated 
subsequent  to  187.5  under  the  terms  of  the  general  rapid  tran- 
sit act  by  boards  of  commissioners  appointed  by  the  mayor 
of  Brooklyn.  Among  these  companies  was  the  Kings  Coun- 
ty Elevated  Eailway  Company  incorporated  January  6,  1879. 
The  terms  and  conditions  embodied  in  its  articles  of  associa- 
tion were  very  similar  to  those  embodied  in  the  articles  of 
association  of  the  Manhattan  Railway  which  I  have  already 
described.  In  Brooklyn,  however,  the  consent  of  the  common 
council  as  the  local  authority  having  control  of  the  streets 
under  the  constitutional  amendment  of  1875,  was  not  given 
as  a  merely  formal  matter.  The  council  assumed  to  attach 
terms  and  conditions  of  its  own  in  granting  its  consent,  so 
that  we  have  to  consider  not  only  the  provisions  of  the  com- 
pany's articles  of  association,  but  also  the  provisions  of  the 
consent  or  franchise  which  it  acquired  from  the  common 
council  by  a  resolution  adopted  December  28,  1883,  It  was 
provided  as  a  condition  of  this  consent  that  uhless  the  work 
of  construction  on  the  routes  enumerated  should  be  actually 
commenced  hj  September  1,  1884,  and  unless  the  several 
railways  described  should  be  completed  and  in  active  opera- 
tion within  two  years  thereafter,  "  this  consent  shall  be  and 

'  Laws  of  New  York,  1885,  Chapter  680. 
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become  thenceforth  wholly  inoperative  and  nugatory  as  re- 
spects the  portions  of  the  routes  of  such  railway  or  railways 
that  shall  not  have  been  so  completed  and  in  actual  opera- 
tion." Provision  was  made,  however,  for  an  extension  of 
time  if  made  necessary  by  hostile  legal  proceedings.  The 
council  also  imposed  the  condition  that  the  company  should 
pay  into  the  city  treasury  two  per  cent  of  its  gross  receipts 
after  the  expiration  of  live  years  from  the  commencement  of 
operation,  but  the  company  was  not  to  be  required  to  make 
any  further  or  other  payments  into  the  city  treasury  except  in 
discharge  of  taxes,  assessments  or  water  rates  lawfully  levied 
upon  its  property.  The  council  also  imposed  as  a  condition 
of  its  consent  a  requirement  that  if  any  other  properly 
authorized  company  should  construct  and  operate  an  elevated 
railway  intersecting  this  company's  lines  at  any  point  within 
one  mile  of  the  ferries  at  the  foot  of  Fulton  street  or  Broad- 
way, the  portion  of  this  company's  railways  extending  from 
such  point  of  intersection  to  either  of  these  ferry  terminals 
or  to  the  Brooklyn  Bridge  ipight  be  jointly  used  by  the  two 
companies  on  terms  to  be  agreed  upon  between  them,  or  in 
the  event  of  disagreement,  to  be  fixed  by  commissioners  ap- 
pointed by  a  general  term  of  the  supreme  court.  With  the 
view  of  protecting  the  city  against  such  damage  as  it  might 
sustain  in  case  the  work  of  construction  on  any  of  the  com- 
pany's railways  should  be  commenced,  but  not  completed 
within  the  time  specified,  the  council  required  that  before 
commencing  the  work  of  actual  construction  the  company 
should  "  deposit  in  escrow  with  such  trust  company  in  the 
city  of  Brooklyn  or  New  York,  as  shall  be  designated  there- 
for by  the  mayor  of  this  city,  so  many  of  the  bonds  of  the 
said  company,  forming  part  of  the  issue  of  its 'bonds  that 
shall  be  secured  by  a  mortgage  that  shall  be  the  first  lien 
upon  the  company's  properties,  rights,  powers,  privileges  and 
franchises,  as  shall  have  the  par  value  of  one  million  dollars, 
with  all  coupons  or  warrants  for  interest  thereto  attached 
that  shall  mature  subsequent  to  September  1,  1886."  The 
bonds  so  deposited  were  to  be  returned  to  the  company  at 
the  rate  of  $100,000  as  each  mile  of  structure  was  fully  com- 
pleted, and  the  entire  amount  remaining  in  escrow  was  to  be 
returned  upon  the  actual  completion  and  the  commencement 
of  operation  of  any  one  system  of  railways  extending  from 
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the  Fulton  Ferry  or  from  the  Brooklyn  Bridge  to  the  city 
limits.  In  case  the  company  failed  to  complete  a  system  of 
railways  and  put  them  in  operation  within  the  period  speci- 
fied, the  bonds  remaining  in  escrow  were  to  be  delivered  to 
the  commissioners  of  the  sinking  fund  of  the  city  of  Brook- 
lyn and  were  to  be  disposed  of  by  them  so  far  as  necessary 
fully  to  indemnify  and  protect  the  city  against  damages 
arising  from  the  partial  construction  but  the  actual  non- 
completion  or  operation  of  the  railways. 

Some  of  the  conditions  imposed  upon  the  Kings  County 
Elevated  Eailway  Company  by  an  earlier  resolution  of  the 
common  council  passed  June  30,  1879,  were  declared  invalid 
by  the  court  of  appeals  a  few-  years  later.^  Eeferring  to  the 
terms  and  conditions  imposed  by  the  rapid  transit  commis- 
sioners in  laying  out  the  company's  route,  the  court  said : 

"Neither  the  company  when  organized,  nor  the  common  council 
could  add  to,  or  take  away  from  the  terms  or  the  conditions  before 
provided  and  imposed  by  the  commissioners." 

As  a  result  of  this  decision,  the  validity  of  the  terms  and 
conditions  imposed  by  the  common  council  of  Brooklyn  in 
the  franchises  of  the  various  elevated  railway  companies,  is 
doubtful. 

428.  Elevated  railway  jobbery  in  Pennsylvania. — On  May 
29,  1901,  two  important  street  railway  bills  were  introduced 
into  the  Pennsylvania  legislature.^  The  constitution  of 
Pennsylvania  requires  that  every  bill  must  be  read  in  place, 
presented  to  the  chair,  referred,  reported  from  committee, 
printed  and  read  on  three  .separate  days.  Mr.  Clinton  Eogers 
Woodruff,^  Secretary  of  the  National  Municipal  League, 
states  that  these  bills  were  introduced  in  the  Senate  at  three 
o'clock  in  the  afternoon,  were  reported  from  committee 
within  five  minutes,  and  by  8 :  50  p.  M.  of  the  same  day  were 
printed  and  on  the  senators'  desks.  By  9  o'clock  that  even- 
ing the  bills  passed  first  reading.  The  next  day  was  Memo- 
rial Day,  but  tliat  did  not  prevent  the  state  senate  from 
being  in  session  to  put  the  bills  through  second  reading. 

^  See  case  entitled  "  In  the  Matter  of  the  application  of  the  Kings  County 
Elevated  Railroad  Company  to  acquire  title  to  lands  of  Ernst  Nathan,"  105  N.  Y. 
97,  decided  March  22, 1887. 

"  See  "  Recent  Street  Railway  Legislation  in  Pennsylvania  and  Philadelphia," 
by  .Clinton  Rogers  Woodruff,  published  in  Municipal  Affairs,  June,  1901. 
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On  Friday,  May  31,  they  were  -passed  by  the  Senate.  On  the 
following  Monday,  June  3,  they  were  received  by  the  House 
and  were  immediately  referred  to  the  committee  on  corpora- 
tions. In  violation  of  the  rules  of  the  House,  this  committee 
sat  during  the  session  and,  by  a.  trick,  unanimous  consent 
was  secured  for  the  immediate  report  of  the  bills,  before 
the  House  knew  what  was  going  on.  That  evening  the  bills 
passed  first  reading  in  the  House.  The  next  day  they  were 
amended  and  on  the  following  day,  June  5,  they  were  finally 
passed  by  the  House.  Two  days  later  at  midnight,  without  a 
public  hearing  and  in  the  executive  mansion,  the  governor 
signed  the  bills  in  the  presence  of  United-  States  Senators 
Quay  and  Penrose,  Messrs.  E.  E.  Quay,  Clarence  Wolf,  J.  P. 
McNichol,  George  T.  Oliver,  and  a  number  of  other  politi- 
cians and  capitalists  of  Philadelphia  and  Pittsburgh.  Be- 
tween seven  o'clock  and  ten  o'clock  the  next  morning,  June 
8,  thirteen  applications  for  charters  for  railroads  in  Phila- 
delphia were  filed  with  the  secretary  of  the  commonwealth. 
All  of  the  thirteen  were  for  elevated  or  rapid  transit  com- 
panies and  all  were  incorporated  by  the  same  persons.  On 
the  same  day,  June  8,  a  special  meeting  of  the  select  council 
of  Philadelphia  was  called  for  the  following  Monday,  June 
10.  When  select  council  met,  thirteen  ordinances  were  in- 
troduced granting  franchises  to  the  thirteen  companies  which 
had  been  incorporated  two  days  before.  "The  ordinances 
were  immediately  referred  to  the  street  railway  committee 
which  reported  them  favorably  on  the  next  day.  On  the 
day  following  they  were  finally  passed  by  select  council  and 
transmitted  to  common  council  which  ratified  them  before 
adjournment.  On  the  following  day,  June  13,  the  ordinances 
were  transcribed  and  sent  to  the  mayor  for  his  consideration.- 
During  the  day  Mr.  John  Wanamaker  sent  his  private  secre- 
tary- to  the  mayor  with  a  letter  offering  to  pay  the  city 
$2,500,000  for  the  franchises  which  councils  had  just  passed. 
The  mayor  threw  the  letter  aside  without  examining  its 
contents,  and  signed  the  ordinances  that  day. 

One  of  the  thirteen  companies  for  which  the  legislation  of 
June  7,  and  the  ordinances  of  June  13  were  passed,  was  the 
Market  Street  Elevated  Eailway  Company,  whose  entire 
capital  stock  is  now  owned  by  the  Philadelphia  Eapid  Tran- 
sit Company. 
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429.    Companies  to  take  what  they  want,  keep  others  out 
and  then  abandon  the  lines  not  built— Pennsylvania. — One 

of  the  acts  forced  through  the  Pennsylvania  legislature  with 
such  astonishing  rapidity  authorized  the  incorporation  of 
companies  "for  the  purpose  of  construction  and  operation 
of  passenger  railways,  either  elevated  or  underground,  or 
partly  elevated  and  partly  underground  for  the  transporta- 
tion of  passengers  and  with  power  and  authority  to  contract 
for  and  to  locally  gather,  carry  and  distribute  the  mails  of 
the  United  States,"  ^  Any  company  organized  under  this 
act  was  authorized  to  construct  such  portion  of  its  road  upon 
the  surface  as  might  be  reasonably  necessary  for  terminals 
and  connections  between  its  underground  and  elevated  sec- 
tions. It  was  provided,  however,  that  not  more  than  2500  feet 
at  a  stretch  could  be  so  <;onstructed  ■  on  any  public  street, 
highway  or  bridge  on  which  any  other  company  incorporated 
under  this  act  had  already  constructed  or  been  authorized  to 
construct  a  railway.  A  company  incorporated  under  this  law 
was  authorized  to  occupy  so  much  of  the  streets,  highways  or 
bridges  mentioned  in  its  charter  as  might  be  necessary  for  the 
erection  and  operation  of  its  railway.  Streets  on  which  sur- 
face street  railways  were  already  constructed  or  authorized 
could  be  used.  The  company  could  exercise  the  right  of 
eminent  domain  for  the  purpose  of  constructing  its  road 
and  the  necessary  stations  and  approaches.  The  act  also  pro- 
vided that  every  company  incorporated  under  it  should  have 
authority  "to  use  so  much  of  the  streets,  highways  and 
bridges  of  this  oommonwealth,  immediately  adjacent  to  their 
tracks,  as  may  be  necessary  and  proper,  either  for  the  erection 
of  stations  or  the  proper,  necessary  and  convenient  ap- 
proaches thereto,  or  both."  It  was  provided  that  any  com- 
pany proposing  to  construct  a  railway  or  an  extension  under 
the  provisions  of  this  act  should  commence  construction  in 
good  faith  within  two  years  after  the  consent  of  the  local 
authorities  had  been  obtained,  and  should  complete  its  road 
within  five  years  thereafter,  unless  its  time  should  be  ex- 
tended by  the  local  authorities.  It  was  stipulated  that 
"whenever  a  charter  shall  be  granted  to  any  corporation  to 
build  a  road  as  provided  by  this  act,  no  other  charter  to 
build  a  road  on,  over,  under,  across  through  or  along  the 

■FennsylTania  Laws,  1901,  p.  628. 
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same  streets,  highways,  bridges  or  property  shall  be  granted 
to  any  other  company,  within  the  time  during  which,  by  the 
provisions  of  this  act  the  company  first  securing  the  charter 
has  the  right  to  commence  and  complete  its  work;  Provided, 
that  the  consent  of  the  local  authorities  shall  be  promptly 
applied  for,  and  shall  have  been  obtained  within  two  years 
from  the  date  of  the  charter." 

On  June  20,  1901,  two  weeks  subsequent  to  the  passage 
of  the  act  just  described  and  one  week  after  the  thirteen  Phila- 
delphia companies  had  secured  their  franchises,  another 
act  was  passed  by  the  legislature  to  protect  these  companies 
from  any  possible  competition.^  By  this  supplementary  act, 
it  was  provided  that  "hereafter  no  letters  patent  shall  be 
issued  to  any  company,  nor  shall  any  corporation  be  other- 
wise created,  for  the  construction  of  an  elevated  or  under- 
ground,, or  partly  elevated  and  partly  underground,  passenger 
railway,  except  the  same  shall  be  located  upon,  over,  under, 
across,  through  or  along  a  street,  road  or  highway  in  a  thickly 
populated  locality,  where  the  surface  travel  is  congested;  nor 
unless  and  until  the  necessity  for  the  construction  and  opera- 
tion of  said  railway  shall  have  been  passed  on  and  approved 
by  a  board,  consisting  of  the  governor,  the  secretary  of  the 
commonwealth  and  the  attorney-general,  after  thirty  days' 
public  notice." 

The  act  of  June  7,  1901,  as  amended  March  25,  1903,  also 
provided  that  companies  incorporated  under  it  should  have 
the  right  to  construct  branches  and  extensions  after  filing 
with  the  secretary  of  the  commonwealth  properly  approved 
resolutions  describing  the  proposed  new  routes.^  More- 
over, with  the  consent  of  the  local  authorities,  a  company  was 
authorized  "to  abandon  any  portion  of  its  road,  without 
prejudice  to  its  right  to  operate  or  complete  and  operate  the 
remaining  portion  of  its  railway,"  a  certificate  of  such  aban- 
donment being  filed  in  the  office  of  the  secretary  of  the  com- 
monwealth and  also  with  the  proper  local  authorities. 
Companies  incorporated  under  this  act  were  also  authorized 
by  mutual  consent  to  use  each  other's  tracks  or  to  arrange 
that  one  company  should  have  the  exclusive  use  of  another 
company's  tracks.  The  companies  were  given  the  right  to 
merge  whenever  the  directors  and  stockholders  thought  it 

>  Pennsylvania  Laws,  1901,  p.  677.  'Pennsylvania  Laws,  1903,  p.  SI. 
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would  be  for  their  mutual  interest  to  do  so.  Wlienever  two 
or  more  roads  had  been  merged,  the  commencement  of  work 
on  any  part  of  the  route  of  any  of  the  merged  roads  would 
be  held  to  be  a  commencement  upon  all  of  the  merged  roads 
within  the  meaning  of  the  law,  but  the  work  on  all  the  roads 
was  to  be  completed  within  five  years  unless  extensions  of 
time  were  granted  by  the  local  authorities. 

430.  The  Market  Street  Elevated  Railway  franchise— 
Philadelphia.  —  The  franchise  of  the  Market  Street  Elevated 
Passenger  Eailway  Company  is  the  only  one  of  the  thirteen 
granted  by  the  city  of  Philadelphia  on  the  historic  thirteenth 
day  of  June,  1901,  under  which  construction  has  taken  place. 
Under  this  ordinance  and  its  subsequent  amendments,  the  ele- 
vated railway  on  Market  street  extending  from  Sixty-ninth 
street. in  West  Philadelphia  to  the  Schuylkill  river  where  it 
connects  with  the  Market  street  subway  was  constructed.  The 
original  ordinance  authorized  the  construction  of  a  double 
track  elevated  road  on  Market  street  from  Delaware  avenue  to 
the  county  line,  with  two  or  three  branches.  The  franchise 
stipulated  that  the  road  should  "  be  so  built  or  means  be  pro- 
vided under  the  structure,  ...  its  entire  length,  so  as  to 
catch  all  dripping  and  falling  substances."  The  company 
was  authorized  to  construct  "  at  all  necessary  and  convenient 
places,  such  sidings,  switches,  turnouts,  supports,  connections, 
landing-places,  platforms,  stations  and  all  necessary  appli- 
ances thereto,  buildings,  telegraphs  and  signals  and  all  other 
requisite  and  convenient  appliances  ...  as  shall  be  re- 
quired for  the  convenience  and  rapid  and  safe  operation  of 
their  road."  The  telegraph  lines  were  to  be  attached  to  the 
structure  itself,  and  the  city  reserved  the  privilege  of  at- 
taching its  wires  to  the  structure  "  without  cost  and  compensa- 
tion." With  the  consent  of  the  company,  the  telegraph  wires 
of  other  companies  might  also  be  attached  to  the  structure. 
Stations  on  the  entire  line  were  to  be  not  more  than  half 
a  mile  apart,  and  no  siding,  turnout  or  any  part  of  the  road 
over  a  public  highway  was  to  be  used  for  the  storage  of 
cars.  The  motive  power  was  to  be  electricity,  or  any  other 
power  except  steam,  as  the  company's  board  of  directors 
might  from  time  to  time  determine.  The  railway  was  to  be 
elevated  upon  iron  piers,  leaving  a  clearance  of  not  less  than 
fourteen  feet  everywhere  and  of  not  less  than  twenty  feet 
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at  steam  railroad  crossings.  The  railway  was  to  be 
built  "upon  the  best  methods  of  deadening  sound,  and 
as  nearly  as  practicable  in  the  center  of  the  street.  All  sewers, 
gas  and  water  pipes,  pavements,  sidewalks  and  other  muni- 
cipal property  were  to  be  preserved  and  if  disturbed  were  to 
be  restored  to  a  condition  satisfactory  to  the  director  of  pub- 
lic works.  Private  vaults  under  the  footways  and  all  other 
private  property  were  to  be  interfered  with  and  damaged  as 
little  as  possible.  In  case  the  city  changed  the  grade  of  any 
street  'in  which  the  railway  had  been  built,  the  company 
was  to  conform  its  structure  to  the  new  grade  so  as  to  pre- 
serve the  clearance  required  by  this  ordinance. 

It  was  stipulated  that  at  all  times  cars  should  be  run  over 
the  entire  route  stopping  at  all  stations  at  intervals  of  not 
more  than  five  minutes  between  six  o'clock  and  nine  o'clock 
in  the  morning  and  between  four-thirty  and  seven  o'clock  in 
the  afternoon,  and  at  intervals  of  not  more  than  ten  minuses 
during  the  remainder  of  the  twenty-four  hours,  except  be- 
tween one  o'clock  and  five  o'clock  in  the  morning.  The  rate 
of  fare  within  the  limits  of  the  city  was  to  be  not  more  than 
five  cents  for  a  continuous  ride.  Work  was  to  be  begun  with- 
in two  years  and  completed  over  the  entire  route  within  five 
years  after  its  commencement.  If  work  was  not  begun  in 
good  faith  within  the  required  period  and  "pushed  with 
reasonable  despatch,"  the  ordinance  was  to  be  null  and  void. 
Plans  of  the  railroad,  the  location  of  the  piers,  abutments 
and  columns  in  the  streets  and  all  places  for  bridges,  via- 
ducts, stations,  supports  and  approaches  within  the  street 
lines,  were  to  be  submitted  to  the  director  of  public  works  for 
his  approval.  The  company  was  required  to  file  a  bond  in 
the  sum  of  $100,000  conditioned  on  the  observance  of  the 
terms  of  this  franchise,  and  before  the  ordinance  took  effect 
the  company  was  to  enter  into  a  contract  with  the  city  to 
perform  the  requirements  of  the  ordinance.  Finally,  the  com- 
pany was  required  to  pay  the  city  $50  to  cover  the  cost  of 
printing  the  ordinance. 

The  Market  Street  Elevated  Eailway  franchise  is  per- 
petual. Although  under  the  contract  of  July  1,  1907,  be- 
tween the  city  and  the  Philadelphia  Eapid  Transit  Company, 
the  city  has  reserved  the  right  to  take  over  the  property  of 
the  Eapid  Transit  company  at  the  end  of  fifty  years,  it  is  to 
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be  noted  that  in  case  of  purchase  the  city  would  acquire  con- 
trol of  the  Market  street  railway  only  through  stock  owner- 
ship and  subject  to  outstanding  indebtedness.  If  the  Eapid 
Transit  company  should  find  it  desirable  at  any  time  prior 
to  the  expiration  of  the  fifty-year  period,  to  let  the  Market 
Street  Elevated  Eailway  be  sold  under  foreclosure  to  the 
bondholders,  it  does  not  appear  that  the  city  would  be  able  to 
prevent  it  from  taking  such  a  course.  The  terms  and  signifi- 
cance of  Philadelphia's  street  railway  contract  of  1907  have 
already  been  described  in  a  preceding  chapter. 

Whatever  may  be  said  of  Philadelphia's  franchise  policy,  it 
must  be  admitted  that  the  Market  Street  Elevated  Railway 
is  a  superior  piece  of  physical  construction.  Instead  of  the 
open,  noisy  structure  in  use  in  New  York,  it  has  a  solid- 
well  ballasted  roadbed. 

431.  The  Boston  Elevated  Railway  and  its  perpetual  firan- 
cMses. — The  Massachusetts  legislature  has  made  an  exception 
to  its  indeterminate  franchise  policy  in  the  case  of  the  ele- 
vated railways  of  Boston,  which  have  been  constructed  under 
two  special  acts,  one  passed  in  1894  and  one  passed  in  1897. "^ 
By  the  first  of  these  acts,  which  was  approved  by  the  gover- 
nor July  2,  1894,  and  accepted  by  the  people  at  a  special  elec- 
tion July  24,  1894,  Joe  V.  Meigs  and  certain  others  were 
incorporated  under  the  name  of  the  "  Boston  Elevated  Rail- 
way Company."  This  company  was  given  authority  to 
"  construct  lin.es  of  elevated  railway  according  to  the  plans  or 
systems  shown  in  the  patents  granted  to  Joe  V.  Meigs,  or  ac- 
cording to  such  other  plans  or  systems,  except  the  system  now 
in  use  in  New  York,  known  as  the  Manhattan  system,  as  the 
board  of  railroad  commissioners  may  approve,"  upon  certain 
enumerated  streets  and  public  places  in  Boston  and  Cam- 
bridge. The  company  was  not  authorized,  however,  to  do  any 
work  in  any  city  until  the  streets  through  which  the  railway 
was  to  be  laid  should  be  approved  by  the  mayor  and  alder- 
men. The  company  could  do  no  work  on  any  new  bridge 
mentioned  in  the  description  of  its  routes,  until  the  location 
and  plans  for  the  bridge  had  been  approved  by  the  board  of 
harbor  and  land  commissioners.  The  company  was  author- 
ized to  alter  the  locations  described,  with  the  approval  of  the 

•  See  "  Leprislation,  Court  Decisions,  Contract  for  the  use  of  the  Subway  "  etc 
Boston  Transit  Commission,  1905,  pp.  16, 33 ;  Chapter  548,  Statutes  of  18^    an<i 
Chapter  500,  Statutes  of  1897,  i      '  f  vi      >«,  ana 
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mayor  and  aldermen,  and  was  also  authorized  to  construct 
"  such  branches,  spurs,  sidings,  turnouts,  connections,  de- 
flections, switches,  extensions  and  loops  in  connection  with 
any  of  its  locations  as  may  be  authorized  by  the  board  of  rail- 
road commissioners."  It  was  stipulated  that  the  location, 
construction,  maintenance  or  operation  of  its  lines  in  any 
public  or  private  way  should  "  be  deemed  an  additional  servi- 
tude and  entitle  lessees,  mortgagees  and  other  parties  hav- 
ing an  estate  in  such  way,  or  in  premises  which  abut  thereon, 
and  who  are  damaged  by  reason  of  the  location,  construction, 
maintenance  and  operation  of  said  lines  of  railway,  to  recover 
reasonable  compensation."  Claims  for  damages  might  be 
filed  against  the  company  at  any  time  within  three  years  after 
the  construction  of  the  railway  upon  or  in  front  of  a  property 
owner's  premises.  Either  party  to  the  suit  would  have  the 
right  to  demand  a  jury  trial.  The  finding  was  to  be  on  two 
qiiestions : 

"  First,  Has  the  petitioner's  establishment  been  damaged  more  than 
it  has  been  benefited  or  improved  in  value  by  reason  of  tlie  location, 
construction,  maintenance  or  operation  of  such  railway  ?  Second,  If  so, 
how  much  ?  If  the  answer  to  the  first  question  shall  be  '  no,'  a  verdict 
shall  be  rendered  for  the  corporation ;  otherwise  a  verdict  shall  be 
rendered  for  the  petitioner  for  the  amouut  found  in  answer  to  said 
second  question,  including  interest  from  the  day  of  the  filing  of  the 
petition." 

The  company  was  authorized  to  locate  stations  at  con- 
venient points,  with  suitable  exits  and  approaches  to  and 
from  the  streets,  but  no  part  of  the  stations,  except  the  plat- 
forms and  approaches  to  the  platforms  from  buildings,  was 
to  be  located  in  any  public  way  not  more  than  sixty  feet  wide, 
or  in  any  other  public  way  unless  approved  by  the  mayor  and 
aldermen.  This  provision  was  "amended  in  1897  by  remov- 
ing the  absolute  prohibition  in  the  case  of  streets  not  more 
than  sixty  feet  wide  and  leaving  the  matter  subject  to  the 
approval  of  the  local  authorities  in  all  cases,  without  reference 
to  the  width  of  the  street.  By  the  act  of  1894  the  company 
was  given  the  right  of  emineiit  domain  to  obtain  land  for  its 
use.  Before  commencing  the  construction  of  any  line  of  ele- 
vated railway,  the  company  was  required  to  deposit  with  the 
state  treasurer  $200,000  in  cash  or  securities,  which,  with 
$300,000  required  to  be  deposited  under  another  section  of 
the  act,  would  constitute  a  fund  out  of  which  judgments  se- 
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cured  by  damaged  abutters  could  be  paid.  Whenever  this 
fund  had  been  reduced  to  $300,000,  the  state  treasurer  was 
to  notify  the  company,  and  the  company  within  ten  days  there- 
after was  to  pay  to  the  treasurer  a  sufficient  sum  to  restore 
the  fund  to  the  full  amount  of  $500,000.  Whenever  the 
supreme  judicial  court,  upon  application  of  the  company, 
should  find  that  there  was  no  longer  any  occasion  for  this 
fund  for  the  purposes  of  the  act,  it  could  order  the  state 
treasurer  to  pay  the  fund  to  the  corporation  or  its  assigns. 

It  was  stipulated  that  whenever  the  company  should  make 
any  excavations  in  or  near  any  public  highway  or  set  any 
foundation,  pier  or  post  in  or  near  a  highway,  the  surface 
of  the  street  or  sidewalk  should  be  restored  as  soon  as  possible 
as  nearly  as  might  be  to  the  condition  it  was  in  before  the 
excavation  was  made.  Interference  with  water  or  gas  mains 
or  pipes,  sewers,  drains  or  other  subterranean  works  was  to 
be  made  only  on  the  understanding  that  such  works  be  re- 
stored immediately  to  a  serviceable  condition.  The  com- 
pany was  required  to  strengthen  at  its  own  expense,  and  in 
a  manner  to  be  determined  by  the  railroad  commission,  any 
bridge  over  which  its  railway  might  pass. 

The  company  was  to  pay  taxes  in  the  same  way  as  if  it 
were  a  street  railway  corporation.  It  was  authorized  to 
establish  for  its  sole  benefit  a  toll  or  fare  which  would  not  ex- 
ceed five  cents  for  a  single  passage  between  the  termini  of  its 
routes,  and  this  rate  was  not  to  be  reduced  by  the  legislature 
during  the  ensuing  period  of  twenty  years.  Transfer  checks 
were  to  be  issued  or  transfers  made  on  demand  without  addi- 
tional payment,  thereby  entitling  a  passenger  to  a  continuous 
ride  from  any  station  to  any  other  station  on  the  system. 
The  company  was  authorized  to  lease,  purchase,  own  and 
operate  any  lines  of  street  or  elevated  railway  which  might 
be  or  become  tributary  to  its  lines,  but  no  such  lease  could  be 
made  until  the  railroad  commissioners  had  first  decided  that 
the  public  interests  would  not  be  injuriously  affected  by  it. 

Before  the  elevated  railway  or  any  portion  of  it  could  be 
opened  to  public  use,  an  examination  of  it  was  to  be  made 
by  the  railroad  commissionerp  and  a  certificate  given  by  them 
to  the  effect  that  it  appeared  to  be  in  a  s-afe  condition.  The 
company  might,  however,  appeal  from  an  adverse  decision  of 
the  commissioners  to  the  supreme  court.    Within  six  months 
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from  the  date  of  the  acceptance  of  this  act,  the  company  was 
required  to  apply  for  a  route  "  of  not  less  than  five  miles  of 
track  in  the  city  of  Boston,"  and  within  a  specified  time 
thereafter  to  deposit  with  the  treasurer  of  the  commonwealth 
$300,000  in  cash  or  securities  to  insure  the  payment  of  dam- 
ages to  parties  whose  property  had  been  injured,  and  to 
guarantee  that  at  least  five  miles  of  the  company's  railway 
would  be  built  within  two  years  after  the  approval  of  the 
route.  In  case  the  company  failed  to  build  as  required  with- 
in that  time,  all  of  this  fund  not  already  paid  out  for  dam- 
ages was  to  be  forfeited  to  the  commonwealth.  It  was  pro- 
vided that  the  supreme  judicial  court  or  the  superior  court 
or  any  justice  of  either  of  such  courts  should  have  jurisdic- 
tion in  equity  on  the  petition  of  any  interested  party  to  com- 
pel the  company  to  comply  with  the  conditions  of  this  act. 
If  it  should  be  found  on  complaint  of  any  city  in  which  the 
company  was  authorized  to  build  a  railway,  or  on  the  com- 
plaint of  any  interested  party,  that  the  company  had  through 
negligence  failed  to  comply  with  the  terms  of  the  act,  the 
court  would  be  authorized  to  order  the  removal  of  the 
structure  or  pass  such  other  decree  as  it  deemed  proper,  and 
might  even  declare  the  company's  charter  forfeited,  and  dis- 
solve the  corporation.  This  section  was  amended  by  the 
act  of  1897.  The  provision  in  regard  to  the  forfeiture  of 
the  charter  and  the  dissolution  of  the  corporation  was 
stricken  out. 

The  original  act  of  1894  provided  that  after  January  1, 
1907,  the  company  should  pay  a  franchise  tax  of  not  less 
than  one  per  cent  nor  more  than  five  per  cent  of  its  gross 
earnings,  as  fixed  by  the  board  of  approval  created  by  the 
public  statutes.  This  tax  was  to  be  paid  into  the  treasury 
of  the  commonwealth  and  distributed  to  the  cities  and  towns 
in  proportion  to  the  company's  mileage  in  them.  Although 
the  company  was  authorized,  with  the  consent  of  the  mayor 
and  aldermen,  to  modify  its  routes  as  specifically  described 
in  this  act,  it  was  expressly  stipulated  that  nothing  in  this  act 
should  be  construed  to  permit  the  company  to  occupy  any 
other  portion  of  Boston  Common  or  of  certain  downtown 
streets  than  the  portions  expressly  mentioned  in  the  act. 

By  the  amendatory  act  of  1897,  certain  modifications  and 
many  extensions  of  the  company's  locations  were  made.    It 
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was  provided  by  this  act  that  before  constructing  its  railroad 
on  any  route  granted  to  it  and  before  constructing  any  station 
in  any  public  way  or  place,  the  company  should  file  with  the 
mayor  of  Boston  plans  showing  the  proposed  method  of  con- 
struction "for  his  examination  and  appioval  as  to  architec- 
tural appearance  and  obstruction  to  light  and  air."  If  such 
plans  were  disapproved  by  him,  the  company  would  have 
authority  to  appeal  to  the  board  of  railroad  commissioners. 
Plans  were  also  to  be  filed  with  the  railroad  commission 
showing  the  proposed  method  of  construction,  and  the  pro- 
posed location  of  the  tracks,  elevated  structure  and  stations, 
so  prepared  as  to  show  all  eiicroaehments  upon  streets, 
bridges  and  public  or  private  lands.  The  railroad  commis- 
sion was  to  examine  such  plans  with  reference  to  the  strength 
and  safety  of  the  structure  and  of  any  bridge  traversed  by  it, 
with  reference  to  the  rolling  stock,  motive  power  and  mode  of 
operation  and  with  reference  to  the  convenience  and  com- 
fort of  the  public.  The  company  was  forbidden  to  proceed 
with  the  construction  of  its  road  until  it  had  received  a  cer- 
tificate from  the  railroad  commission  approving  the  plans. 

Provision  was  made  for  crossing  steam  railroads.  If  the 
companies  interested  were  unable  to  agree  as  to  the  manner 
of  crossing  or  as  to  the  method  of  construction  at  that  point, 
these  matters  were  to  be  determined  by  the  railroad  commis- 
sion on  application  of  either  party.  The  company  was 
authorized  to  construct  a  portion  of  one  of  its  railways  over 
one  of  its  routes  "of  such  strength  and  character  that  it 
will  be  suitable  for  the  hauling  of  railroad  cars  thereon," 
and  the  company  was  authorized  to  haul  the  cars  of  other 
companies  on  this  portion  of  its  route.  The  company  was 
given  the  right,  in  the  course  of  the  construction  of  its  rail- 
way, to  remove  any  poles,  wires  or  other  structures  found  in 
the  public  streets  or  to  interfere  with  underground  pipes  or 
structures.  The  company  was  authorized  to  construct  in- 
clines at  such  points  as  it  might  deem  expedient  for  the  pur- 
pose of  connecting  its  elevated  railway  with  surface  railways 
or  railroads. 

This  act  continued  the  company's  authority  to  charge  a 
five-cent  fare  and  stipulated  that  this  should  be  the  maximum 
fare  '  for  a  single  continuous  passage  in  the  same  general 
direction  upon  the  roads  owned,  leased  or  operated  "  by  the 
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company.  This  rate  could  not  be  reduced  by  the  legislature 
until  after  the  expiration  of  twenty-five  years.  The  railroad 
commission  might,  however,  upon  petition  of  the  board  of 
aldermen  or  of  fifty  legal  voters  in  the  community  affected, 
reduce  this  rate,  but,  unless  with  the  consent  of  the  company, 
it  could  not  reduce  the  rate  so  far  as  to  yield,  with  all  other 
earnings  and  income  of  the  company  except  funds  deposited 
with  the  state  treasurer,  "a  net  divisible  income,  after  pay- 
ing all  expenses  of  operation,  interest,  taxes,  rentals,  and 
other  lawful  charges  and  after  charging  off  a  reasonable 
amount  for  depreciation,  of  less  than  eight  per  cent  per  annum 
on  the  outstanding  capital  stock  of  said  corporation  actually 
paid  in  in  cash."  The  company  was  also  required  to  provide 
free  transfers  from  elevated  to  surface  and  from  surface  to 
elevated  ears  at  all  stations  of  the  elevated  lines  reached  by 
surface  lines,  and  from  one  elevated  car  or  train  to 
another.  It  was  provided  by  this  act  that  during  the 
period  of  twenty-five  years  no  taxes  or  excises  not  then 
in  fact  imposed  on  street  railways,  should  be  imposed  in  re- 
spect of  the  lines  owned,  leased  or  operated  by  the  company, 
except  such  as  may  have  been  in  fact  imposed  on  the  lines 
thereafter  leased  of  operated  by  it  at  the  date  of  the  operat- 
ing contract  or  lease.  The  company  was  also  required  to  pay 
to  the  state  on  account  of  its  franchise  by  November  1  of 
each  year,  during  the  entire  period  of  twenty-five  years,  an 
annual  dividend  tax  equal  to  seven-eighths  of  one  per  cent  of 
the  gross  earnings  if  dividends  paid  on  capital  stock  did  not 
exceed  six  per  cent ;  if  dividends  were .  more  than  six  per 
cent,  then  the  amount  to  be  paid  to  the  state  was  to  be 
equal  to  the  excess  of  dividends  over  that  sum  in  addition  to 
the  seven-eighths  of  one  per  cent  of  the  company's  gross 
receipts  payable  anyway. 

By  this  act,  one  section  of  the  act  of  1894  was  amended 
so  as  to  give  the  company  specific  authority  to  lease  and 
operate  the  West  End  Street  Eailway  Company's  system  of 
surface  lines. 

Within  three  months  after  the  passage  of  the  act  of  1897 
the  company  was  to  deposit  with  the  state  the  sum  of. 
$300,000  in  cash  or  approved  securities.  After  the  payment 
of  Judgments,  all  the  remainder  of  this  sum  was  to  be  for- 
feited to  the  commonwealth  if  the  company  should  negli- 
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gently  fail  to  perform  any  of  the  requirements  about  to  be 
described.  The  company  was  required  to  petition  the  board 
of  aldermen  of  the  city  of  Boston  for  a  route  of  not  less  than 
four  or  more  than  seven  miles  of  double  track  in  the  city 
over  locations  granted  in  this  act.  If  the  route  applied  for 
should  not  be  approved  by  the  mayor  and  aldermen  within 
sixty  days  after  the  date  of  the  application,  the  company 
was  required  within  thirty  days  after  the  expiration  of  such 
sixty  days  to  apply  to  the  railroad  commission  for  its  ap- 
proval. In  case  of  the  refusal  of  the  board  of  aldermen  to 
approve  any  route  lawfully  applied  for  by  the  company,  appli- 
cation for  such  approval  might  be  made  directly  to  the  rail- 
road commission.  The  company  was  to  construct  its  railway 
over  the  route  first  applied  for  within  three  years  after  it 
was  authorized  to  begin  construction,  but  if  construction 
should  be  delayed  by  litigation  or  unforeseen  casualty,  the 
company  could  apply  to  the  supreme  judicial  court  for  relief 
from  such  forfeiture,  and  the  court,  upon  notice  to  the  attor- 
ney-general, to  the  city  of  Boston  and  to  the  West  End  Street 
Eailway  Company,  was  to  hold  a  hearing  in  regard  to  the 
matter  and  might  grant  relief  against  the  forfeiture  and 
might  fix  the  time  within  which  such  construction  was  to  be 
completed.  Within  one  year  after  the  company  was  author- 
ized to  commence  the  construction  of  its  road  over  the  route 
first  applied  for,  it  was  to  make  application  "for  a  further 
route  of  such  length  that  the  same,  with  said  route  first  ap- 
plied for,  shall  amount  to  not  less  than  seven  miles  of  double 
track,  exclusive  of  subways."  The  company  was  to  have  three 
years  within  which  to  construct  this  additional  route,  after 
the  construction  had  been  authorized. 

The  company  was  required  to  join  with  the  cities  of  Bos- 
ton and  Cambridge  in.  petitioning  the  legislature  for  author- 
ity to  construct  and  maintain  a  bridge  across  the  Charles 
River  suitable  for  the  use  of  the  company's  elevated  and 
surface  cars  as  well  as  for  all  the  purposes  of  ordinary  travol 
between  the  two  cities.  The  company  was  to  contribute  to- 
ward the  cost  of  constructing  the  bridge  that  portion  of  the 
expense_  rendered  necessary  by  reason  of  the  bridge's  addi- 
tional size  and  strength  for  the  use  of  the  company's  elevated 
railroad.  The  balance  of  the  cost  of  the  bridge  was  to  be 
paid,  half  and  lialf,  by  Boston  and  Cambridge.     Within  six 
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months  after  the  completion  of  the  hridge,  the  company  was 
to  apply  for  a  route  beginning  at  any  of  its  lines  of  elevated 
track  in  Boston  and  running  thence  across  the  new  bridge  to 
Brattle  Square  in  Cambridge. 

It  was  expressly  stipulated  in  this  act- that  "the  locations 
of  or  right  to  maintain  any  elevated  lines  or  structures  of 
the  Boston  Elevated  Railway  Company  shall  not  be  subject 
to  revocation  "  except  in  the  manner  and  on  the  terms  pre- 
scribed in  the  sections  of  the  railroad  law  under  which  the 
commonwealth  of  Massachusetts  reserves  the  right  to  pur- 
chase the  property  and  franchises  of  any  railroad  corporation 
on  certain  conditions.^  Any  location,  however,  upon  which 
the  company  had  not  constructed  its  railway  within  ten  years 
from  the  passage  of  this  act,  would  be  subject  to  revocation 
by  the  legislature,  but  any  location  upon  which  the  company 
had  begun  the  construction  of  its  railway  within  that  time, 
would  not  be  subject  to  revocation  if  such  construction  should 
be  completed  within  three  years  thereafter.  The  provisions 
of  the  general  laws  relating  to  the  alteration  or  revocation  of 
locations  of  street  railway  companies  were  not  to  be  deemed 
applicable  to  locations  or  routes  of  elevated  railroads  granted 
to  this  company. 

By  an  act  of  1906,  the  company  was  authorized  to  con- 
struct a  subway  or  subways  in  the  city  of  Cambridge,  and 
after  the  acceptance  of  the  act  was  required  within  six 
months  to  apply  for  an  elevated  railway  route  in  the  cities 
of  Cambridge  and  Boston  over  locations  granted  by  this  or 
preceding  aets.^  Under  this  act,  the  company  was  author- 
ized to  construct  its  railway  over  the  new  Charles  Eiver  dam 
then  in  process  of  construction,  instead  of  over  the  Charles 
River  bridge  for  which  provision  had  been  made  by  the  act  of 
1894.     Upon  the  acceptance  of  this  act  by  the  company,  all 

'  See,  "  Massachusetts  Eailroad  and  Railway  Laws.  1909,"  pp.  36,  S7.  At  any- 
time during  the  continuance  of  a  raih'oad  company's  charter,  after  the  expiration 
of  twenty  years  from  the  opening  of  the  railroad  for  public  use,  the  common- 
wealth may  purchase  from  the  corporation  "its  railroad  and  all  its  franchise, 
property,  riprhts  and  privileges  by  pavinsr  therefor  such  amount  as  will  reimburse 
to  it  the  amount  of  capital  paid  in,  with  a  net  profit  thereon  of  ten  per  cent  a  year 
from  the  time-of  the  payment  thereof  by  the  stockholders  to  the  lime  of  the  pur- 
cha'se."  Moreover,  at  any  time,  after  one  year's  notice,  the  commonwealth  may 
take  possession  of  a  railroad  corporation's  property  and  franchise,  and  pay 
therefor  *' such  compensation  as  maybe  awarded  by  three  commissioners,  who 
shall  be  appointed  bv  the  supreme  .I'uiiicial  court,  who  shall  be  sworn  to  appraise 
the  same  justly  and  fairly  and  who  shall  estimate  and  determine  all  damages 
sustained  by  it  (the  company)  bv  such  taking," 

'  Massachusetts  Acts  of  1906,  Chapter  520. 
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the  locations  within  the  city  of  Cambridge  granted  to  the 
company  by  the  acts  of  1894  and  1897  were  to  be  revoked, 
except  certain  locations  enumerated  in  the  new  act  which 
were  not  to  be  revocable  so  long  as  the  company  kept  the  right 
to  complete  its  Cambridge  subways  connecting  with  this 
route. 

432.  Elevated  railways  in  Chicago. — The  elevated  railways 
of  Chicago  are  operated  by  four  different  companies,  the 
South  Side  Elevated  Railroad  Company,  the  Chicago  and 
Oak  Park  Elevated  Eailroad  Company,  the  Metropolitan 
West  Side  Elevated  Railway  Company  and  the  N'orth- 
western  Elevated  Eailroad  Company.  As  reported  to  the 
census  bureau  in  1907,  the  total  route  distance  operated  by 
these  companies  at  that  time  was  a  little  over  fifty  miles  and 
the  total  main  line  trackage  was  about  120  miles  of  single 
track. ^  The  Metropolitan  West  Side  system  was  the  most  ex- 
tensive, having  19.2  miles  of  first  track  and  22.72  miles  of 
other  main  line  tracks.  The  elevated  railways  of  Chicago, 
with  the  exception  of  the  Lake  Street  line  and  the  Union 
Loop,  are  constructed  for  the  most  part  through  the  blocks 
instead  of  along  the  streets  as  in  other  cities.  They  have 
been  constructed  under  limited  franchises  granted  from  time 
to  time  by  the  city  council  begmning  in  1888,  the  term  of 
most  of  the  grants  being  fifty  years.  The  first  line  in  use 
was  the  South  Side  line  which  was  constructed  from  Con- 
gress street  south  to  39th  street  and  opened  for  traffip  June 
G,  1892.-  This  line  was  completed  to  Jackson  Park  for  the 
opening  of  the  World's  Fair,  May  1,  1893.  The  Lake  street 
line  was  opened  March  1,  1891;  the  Metropolitan  West  Side 
line  in  May,  1895 ;  the  Union  Loop  October  12,  1897,  and  the 
Northwestern  line  May  31,  1900.  The  South  Side  and  the 
Lake  street  lines  were  originally  operated  by  steam,  but  the 
motive  power  was  changed  to  electricity  on  the  latter  Sep- 
tember 20,  1896,  and  on  the  former  April  20,  1898.  The 
four  companies  operating  elevated  railways  in  Chicago  have 
common  trackage  rights  on  the  Union  Loop  in  the  downtown 
business  district,  running  through  Lake  street,  Wabash 
avenue.  Van  Buren  street  and  Fifth  avenue.     This  loop  is 

>  Special  Reports,  Street  and  Electric  Railways,  1907,  p.  894. 
'  First  Annual  Report  of  the  Board  of  Supervising  Engineers,  Chicago  Traction, 
p.  23. 
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about  two-fifths  of  a  mile  wide  east  and  west  and  three-fifths 
of  a  naile  long  north  and  south. 

433.  Franchises  of  the  South  Side  Elevated  Bailroad— 
Chicago. — The  first  elevated  railway  franchise  in  Chicago 
was  granted  March  26,  1888,  to  the  Chicago  and  South  Side 
Eapid  Transit  Company.^  By  this  grant  the  company  was 
given  authority  to  construct,  maintain  and  operate  for  a 
period  of  fifty  years  "  an  elevated  railroad,  with  two  or  more 
tracks,  not  exceeding  three,  and  such  curves,  switches,  sid- 
ings, turnouts,  connections,  supports,  columns,  girders,  tele- 
graph, telephone  and  signal  devices,  for  the  sole  use  of  said 
company,  and  such  other  requisite  appliances  as  the  said  com- 
pany may  deem  necessary  or  proper,"  along  a  route  de- 
scribed in  a  general  way  in  the  ordinance,  commencing  at 
Van  Burisn  street  between  Dearborn  street  and  Wabash 
avenue  and  extending  southerly  to  39th  street.  It  was  stip- 
ulated that  the  company  should  not  use,"  or  acquire  by 
purchase,  condemnation  or  otherwise  a  right  of  way  more 
than  thirty  feet  wide,  except  where  a  greater  width  was  re- 
quired for  termini  and  curves,  each  terminus  to  be  limited 
to  one  block  in  length.  The  company  was  authorized  to  ac- 
quire additional  property,  however,  for  stations.  It  was  stipu- 
lated that  the  right  of  way  as  defined  in  the  ordinance  be- 
tween Van  Buren  and  37th  streets  should  be  immediately 
adjacent  to  and  parallel  with  one  of  the  alleys.  The  company 
was  required  to  submit  the  plans  and  specifications  for  its 
structure  to  the  commissioner  of  public  works  for  approval. 
This  ofiBeial  was  to  determine  whether  they  complied  with 
the  provisions  of  the  franchise  and  were  "  equal  in  style, 
strength,  finish  and  architecture  to  the  most  modern  and  im- 
proved plans  in  use  in  the  cities  of  New  York,  Brooklyn  and 
Kansas  City."  The  railroad  was  to  be  built  on  an  elevated 
structure  throughout.  The  character  of  the  materials  to  be 
used  was  prescribed  as  follows: 

"  All  material  used  for  that  part  of  the  structure  above  the  ground 
shall  he  wrought-iroa  or  steel,  except  that  the  connection  between  the 
posts,  which  forms  a  cluster  column,  may  be  of  cast-iron,  and  except 
the  rails,  which  shall  be  of  steel,  ami  except  the  ties  or  longitudinal 
stringers  supporting  the  rails,  which  shall  be  of  the  best  quality  and 
kind  of  selected  lumber.    The  safety  guards  shall  be  of  iron.    The 

'Special  Ordinances  Of  Chicago,  1898,  Vol.  II.,  p.  953. 
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staire  and  all  parts  of  the  stations,  except  the  platforms,  doors  and 
windows  and  inside  sheathing,  and  except  the  tread  of  the  stairs,  shall 
be  iron.  All  stations,  platforms  and  stairs  shall  be  protected  by  a  sub- 
stantial iron  railing ;  all  of  the  material  used  in  the  construction  of  the 
work  shall  be  of  the  best  quality  for  the  purposes  to  which  it. is  to  be 
applied,  and  the  work  shall  be  executed  in  a  workmanlike  manner." 

The  tracks  were  to  be  supported  or  upheld  by  a  row  or  rows 
of  iron  posts  or  eoluinns.  Any  cross-street  or  alley  not  more 
than  fifty  feet  wide  between  the  curbs,  was  to  be  crossed  by  a 
single  span  whenever  the  plan  of  construction  called  for  a 
row  of  columns  upon  or  within  the  curbline.  Any  column 
placed  in  the  roadway  of  a  street  or  alley  was  to  have  a  trans- 
verse diameter  of  not  more  than  fifteen  inches  at  the  base 
and  for  ten  feet  above  the  surface  of  the  street.  If  placed 
within  the  curbline,  the  columns  might  have  a  diameter  of 
twenty-six  inches.  The  measurements  just  given  were  not  to 
include  fenders,  however,  which  were  to  be  fitted  around  the 
base  of  those  columns  placed  in  the  roadway  to  prevent  them 
from  being  struck  by  the  hubs  of  the  wheels  of  passing  vehi- 
cles. Whenever  rows  of  columns  were  placed  in  the  roadway, 
the  longitudinal  distance  between  the  columns  was  not  to  be 
less  than  thirty-five  feet  except  on  curves,  and  when  the 
columns  were  placed  on  or  within  the  curb,  the  distance  be- 
tween them  was  to  be  at  least  twenty-five  feet.  The  clear 
headroom  between  the  girders  of  the  superstructure  and  the 
established  grade  of  the  streets  and  alleys  below,  was  to  be  at 
least  sixteen  feet,  and  whenever  the  elevated  structure  passed 
over  an  existing  surface  steam  railroad,  the  headroom  above 
the  top  of  the  rails  of  the  steam  road  was  to  be  not  less  than 
twenty  feet.  The  different  parts  of  the  structure  were  to  be 
proportioned  "  to  resist  all  the  momentum  of  the  train  which 
can,  by  the  application  of  brakes  or  in  any  other  manner,  be 
imparted  to  the  structure."  Safety  guards  were  to  be  pro- 
vided effectually  to  prevent  the  earg  from  leaving  the  struc- 
ture in  case  of  accident.  The  rate  of  fare  for  one  continuous 
trip  within  the  city  limits  as  they  then  existed  was  not  to 
exceed  five  cents,  and  policemen  and  firemen  in  uniform  were 
to  be  carried  free. 

The  company  was  authorized  to  use  the  streets  and  alleys 
for  "  all  necessary  or  proper  stairs,  stairways,  elevators,  land- 
ing places,  platforms  and  other  constructions  and  appliances 


ELEVATED  RAILWAY  FRANCHISES.  457 

for  ingress,  egress  and  the  accommodation  of  passengers,  but 
so  as  not  to  have  impaired  the  usefulness  "  of  any  such  street 
or  alley.  Plans  for  all  such  structures  were  to  be  submitted 
in  advance  to  the  commissioner  of  public  works  for  his  ap- 
proval. It  was  stipulated  that  "  the  motive  power  shall  be 
fully  equipped  with  all  modern  devices  calculated  to  render  it 
practically  noiseless  and  smokeless,  and  to  prevent  the  dis- 
charge of  cinders  and  sparks."  It  was  also  stipulated  that 
"suitable  and  practicable  devices  shall  likewise  be  placed 
beneath  all  stations,  buildings  and  platforms  and  at  all  street 
crossings,  to  intercept  and  carry  off  storm  water  and  drip- 
pings from  melting  snow  or  other  sources,  and  similar  devices 
shall  also  be  applied  to  both  motive  power  and  rolling 
stock  to  intercept  and  hold  all  cinders,  ashes,  oil  or  anything 
that  may  drop  from  passing  trains  to  the  surface  of  the  street 
beneath  the  structure."  The  elevated  railway  was  to  be  used 
exclusively  for  the  transportation  of  passengers  and  mails. 
The  city  reserved  the  right  to  regulate  by  ordinance  the  rate 
of  speed  at  which  the  company's  trains  should  run,  the  heat- 
ing of  cars  and  depots  and  the  protection  and  safety  of  the 
public.  The  city  also  reserved  the  right  to  change  the  grade  of 
any  street  over  which  the  company's  road  might  pass,  without 
incurring  any  liability  to  the  company  for  damages,  and  the 
company  was  required,  upon  receiving  notice  from  the  com- 
missioner of  public  works,  immediately  to  change  its  struc- 
ture to  conform  to  the  changed  grade  so  as  to  preserve  the 
required  headroom.  The  city  also  reserved  the  right  to  con- 
struct viaducts  and  approaches  on  any  street  crossed  by  the 
company's  railway  and  to  require  that  in  any  such  case  the 
company's  structure  should  be  correspondingly  changed, 
without  expense  to  the  city.  The  company  was  required  to 
indemnify  the  city  "  from  any  and  all  damages  of  every  kind 
and  character,  including  land  and  business  damages,  and  any 
and  all  damages  to  property  of  every  kind  and  character,  and 
from  any  and  all  damages,  judgments,  decrees  and  costs  and 
expenses  of  the  same  which  it  may  suffer,  or  which  may  be 
recovered  or  obtained  against  said  city  for  or  by  reason  of 
the  granting  "  of  this  franchise.  Any  failure  on  the  part  of 
the-  company  to  settle  within  sixty  days  after  notice  of  any 
final  judgment  against  the  city  on  account  of  such  damage, 
would  result  in  the  forfeiture  of  the  ordinance,,  and  the  city 
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would  be  authorized  to  remove  any  or  all  of  the  company's 
elevated  structures  from  the  streets  and  alleys. 

An  annual  car  license  fee  of  $50  was  imposed  upon  every 
car  used  in  transporting  passengers  for  hire,  and  the  license, 
with  the  number  of  the  car,  was  to  be  posted  in  some  con- 
spicuous place  inside  of  the  car  for  which  it  was  issued. 
The  franchise  was  granted  upon  the  express  condition  that  at 
least  two  tracks  should  be  constructed  and  put  in  operation 
within  two  years,  counting  out  any  time  during  the  pendency 
of  legal  proceedings  by  which  the  company  had  been  pre- 
vented or  delayed  in  the  process  of  construction.  It  was 
stipulated,  however,  that  the  city  law  department  might  in- 
tervene in  any  suit  and  move  the  dismissal  of  the  suit  in  case 
it  was  deemed  to  be  collusive  or  for  the  purpose  of  delay,  or 
for  an  extension  of  time  to  the  company.  The  city  reserved 
the  right  to  use  the  elevated  structure  without  charge  for 
placing  thereunder  its  police,  fire  alarm  and  telephone  wires. 
The  company  was  required  to  execute  to  the  city  a  bond  in 
the  sum  of  $100,000  to  guarantee  the  performance  of  the 
conditions  of  the  ordinance.  Within  sixty  days  after  the 
date  of  the  acceptance  of  the  franchise  the  company  was  to 
proceed  to  procure  land  for  its  right  of  way  by  condemnation 
or  otherwise,  and  was  to  prosecute  such  acquisition  with  due 
diligence  until  the  whole  right  of  way  had  been  obtained. 
Within  sixty  days  after  the  acceptance  of  the  ordinance,  the 
company  was  to  deposit  with  the  city  tieasurer  the  sum  of 
$100,000  as  security  for  the  faithful  execution  of  the  pro- 
visions of  this  grant.  It  was  provided,  however,  that  this 
money  should  be  repaid  to  the  company  "  immediately  upon 
the  completion  by  it  of  one  mile  of  its  tracks."  Unless  the 
company  completed  at  least  one  mile  of  its  track  within  two 
years,  this  sum  of  $100,000  was  to  be  forfeited  to  the  city. 
It  was  expressly  stipulated  that  nothing  in  this  ordinance 
"  shall,  in  any  way  or  manner,  be  construed  to  permit  the 
construction  or  operation  of  said  elevated  railroad  in  any 
street  or  alley  of  the  city  of  Chicago,  except  to  cross  such 
street  or  alley  as  herein  above  provided,"  and  also  that  this 
consent  "  shall  never  in  any  way  or  manner  authorize  any 
other  railroad  company,  or  street,  or  horse,  or  dummy  rail- 
road company,  to  use  the  franchise  herein  above  granted  "  to 
this  company.     The  ordinance  was  to  take  effect  upon  its 
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formal  acceptance,  and  the  acceptance  and  bond  were  to  be 
tiled  within  sixty  days  after  its  passage. 

On  April  2,  1891,  an  amendatory  ordinance  was  granted  to 
this  company  authorizing  an  extension  of  its  road  as  far 
south  as  Seventy-tirst  street.^  On  this  extension,  the  head- 
room required  in  crpssing  streets  was  only  fourteen  feet. 
The  width  of  the  right  of  way  to  be  acquired  was  limited  to 
a  width  sufficient  for  "the  operation  of  three  parallel  tracks 
"when  laid  twelve  (13)  feet  from  centers,  together  with  an 
additional  width  to  give  proper  clearance  for  passing  trains 
from  buildings  erected  upon  property  abutting  upon  said 
right  of  way,"  except  that  an  additional  width  could  be  ac- 
quired where  necessary  for  the  convenient  handling  of  trains 
at  junctions  and  termini,  and  where  necessary  for  curves, 
switches  and  sidings  or  turiiouts.  On  a  portion  of  the  com- 
pany's original  route  it  was  authorized  in  accordance  with  the 
petition  of  the  owners  of  abutting  property  to  locate  its 
structure  in  an  alley,  but  not  more  than  two  tracks  were  to 
be  constructed  and  maintained  in  the  alley,  and  no  part  of 
the  elevated  structure  except  the  supporting  columns  and  the 
transverse  girders  was  to  be  nearer  than  four  feet  to  the  ex- 
terior lines  of  the  alley.  After  January  1,  1892,  the  com- 
pany was  to  pay  to  the  city  annually  an  amount  equal  to 
$4,000  per  lineal  mile  for  the  portion  of  its  road  built  in  this 
alley.  On  the  extension  authorized  by  this  amendatory  ordi- 
nance, at  least  two  tracks  were  to  be  built  within  three  years. 
The  clause  of  the  original  ordinance  regulating  the  rate  of 
fare  was  changed  so  as  to  make  the  maximum  rate  five  cents 
per  passenger  for  a  continuous  trip  over  any  of  the  com- 
pany's lines  for  any  distance  "  within  the  present  or  future 
city  limits."  Moreover,  under  this  amendment  not  only 
policemen  and  firemen,  but  also  United  States  letter-carriers 
were  to  be  given  free  passage. 

By  another  amendment  passed  April  7,  1892,  this  com- 
pany, in  accordance  with  the. petition  of  the  abutting  owners, 
was  authorized  to  construct  its  elevated  road  along  Sixty- 
third  street  for  a  certain  distance.^  It  was  stipulated  that 
the  structure  erected  in  this  street  should  be  supported  by 
columns,  set  upon   or  immediately  within  the  curb  lines, 

'  Special  Ordinances  of  Chicago,  already  cited,  p.  960. 
'  Ibid.,  p.  963. 
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"  upon  which  shall  rest  transverse  girders  spanning  the  street, 
upon  which  transverse  girders  the  longitudinal  girders  for 
the  support  of  the  track  shall  be  carried."  Whenever  practi- 
cable without  the  distance  between  them  being  more  than 
iifty  feet,  the  columns  were  to  be  located  on  lot  lines  pro- 
duced, except  at  stations,  where  the  columns  might  be  as  close 
together  as  twenty-five  feet.  All  columns  were  to  be  located 
so  as  to  interefere  as  little  as  practicable  with  the  property 
owners'  right  of  access  to  their  lots. 

The  Chicago  and  South  Side  Rapid  Transit  Railroad  Com- 
pany was  later  succeeded  by  the  South  Side  Elevated  Rail- 
road Company. 

434.  The  Lake  Street  Elevated  franchises;  right  of  pur- 
chase reserved  to  the  city— Chicago. — The  first  franchise  for 
the  Lake  Street  Elevated  Railway  Company  was  granted 
December  28,  1888.,  This  grant  authorized  the  construction 
of  an  elevated  railway  along  Lake  street  from  Canal  street 
to  the  city  limits  as  then  existing.^  The  general  plan  of  the 
structure  was  to  correspond  to  the  plan  of  the  Meigs  system 
of  elevated  railways  which  was  described  as  consisting  "  of  a 
compound  lattice  girder  four  feet  in  depth,  twenty-two  and 
one-half  (22^)  inches  wide  at  the  lower  chord,  and  seventeen 

(17)  inches  wide  at  the  top  of  the  upper  chord."  The  struc- 
ture was  to  be  made  entirely  of  iron  or  steel  excepting  the 
longitudinal  stringers  on  which  the  rails  were  to  be  placed. 
The  structure  was  further  described  as  follows: 

"  Of  these  wooden  stringers  or  cnshions  there  shall  be  four;  two  (2) 
on  the  upper  chord  upon  which  tlie  rails  for  the  driving  wheels  are 
pliiced  and  two  (2)  on  the  lower  chord  of  the  girder,  upon  which  the 
rails  for  sustaining  the  supporting  and  weight-bearing  wheels  revolve. 
The  posts  are  of  iron,  twelve  and  three-quarters  (13|)  inches  by  eighteen 

(18)  inches  and  twenty-six  (26)  feet  long.  Each  post  shall  be  sctin  the 
earth  down  six  (6)  feet  below  the  surface  of  the  street,  on  a  firm  foun- 
dation, and  shall  be  solidly  and  firmly  encased  in  a  concrete  filling, 
rammed  solidly,  so  as  to  resist  all  lateral  movements  of  any  kind.  The 
truck  of  each  engine  or  motor  and  car  shall  be  constructed  with  a  heavy 
iron  frame,  and  placed  astride  the  upper  chord  and  girder,  extending 
down  on  each  side  four  feet;  the  top  of  the  iron  truck  frame  being  one 
and  one-half  (IJ)  inches  above  the  top  of  the  upper  chArd  of  the  longi- 
tudinal girder,  and  all  to  be  so  constructed  as  to  make  derailment 
impossible.  The  cross  girders  shall  be  plate  girders  of  iron  or  steel, 
and  in  cross  sections  not  less  than  three  (8)  feet,  subject,  however,  to 
the  approval  of  the  commissioner  of  public  works." 

•  Special  Ordinances  of  Chicago,  already  cited,  p.  866, 
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Every  cross  street  not  more  than  sixty  feet  in  width  be- 
tween curbs  was  to  be  spanned  by  a  single  span.  The 
longitudinal  distance  between  columns,  except  on  curves, 
was  to  be  not  less  than  thirty-three  feet.  The  distance  be- 
tween columns  at  curves  was  to  be  determined  by  the  com- 
missioner of  public  works.  During  the  construction  of  the 
road,  the  company  was  to  pay  the  city  $3,000  a  year  for  the 
service  of  engineers  to  supervise  construction  work.  The 
rate  of  fare  "  within  the  present  and  future  city  limits  "  was 
not  to  exceed  five  cents,  and  after  the  expiration  of  two 
years  from  the  final  completion  of  the  road  the  company 
was  to  sell  commutation  tickets  at  the  rate  of  twenty-five  for 
one  dollar. 

The  company  was  authorized  to  construct  "  necessary  plat- 
forms and  landing  places  from  the  line  of  their  elevated 
railway  system  across  the  roadway  and  sidewalk  to  the  pas- 
senger stations,"  the  latter  to  be  located  within  the  building 
line  of  the  street  on  property  purchased  or  controlled  by  the 
company.  Landing-places  located  in  the  streets  alongside 
the  company's  tracks  were  not  to  be  more  than  one  hundred 
feet  long  and  six  feet  wide.  The  company  was  to  locate  at 
least  four  stations  in  each  mile  of  its  route  except  where 
parks  intervened.  The  platforms  and  '  landing-places  were 
to  leave  a  clear  headroom  of  eighteen  feet  above  the  surface 
of  the  sidewalk,  and  no  stairs,  elevator,  landing-place  or 
other  construction  was  to  be  located  within  the  sidewalk 
space,  or  in  any  portion  of  Lake  street.  No  wood  or  bitu- 
minous coal  was  to  be  used  in  any  locomotive  employed  by 
the  company  in  operating  its  trains.  In  ease  the  company 
operated  by  electricity,  the  wires  were  not  to  be  strung  over- 
head, but  were  to  be  confined  in  conduits  located  along  the 
girders  not  less  than  fourteen  feet  above  the  established 
grade  of  the  sidewalks,  streets  and  alleys.  The  franchise  was 
granted  subject  to  all  general  ordinances  then  in  force  or 
that  might  thereafter  be  passed  relating  to  elevated  rail- 
ways, and  the  city  expressly  reserved  the  right  of  regulating 
the  rate  of  speed  and  the  frequency  at  which  the  company's 
trains  should  run.  It  also  reserved  the  right  to  regulate  the 
heating  of  cars  and  depots  and  to  impose  such  regulations  as 
might  be  deemed  necessary  for  the  protection,  convenience 
and  safety  of  the  public.    The  franchise  was  granted  on  the 
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express  condition  that  the  company  should  do  no  permanent 
injury  "  to  the  pavement,  gutters,  sidewalks,  water  pipes, 
sewer  or  gas  pipes,  telegraph  or  electric  wires,  cables  or  pipes, 
or  sidewalk  space  occupied  by  adjacent  owners."  All  such 
fixtures  or  improvements  disturbed  by  the  company  were 
to  be  restored  at  its  expense.  In  case  of  any  excavation  in  a 
street  or  alley  paved  with  wooden  blocks,  the  foundation 
boards  or  planks  were  to  be  removed  without  being  cut, 
unless  such  cutting  was  specially  permitted  by  the  commis- 
sioner of  public  works.  It  was  stipulated  that  the  entire  ele- 
vated system  authorized  by  the  ordinance  should  be  com- 
pleted and  in  running  order  within  two  years.  The  company 
was  required  to  execute  an  indemnity  bond  in  the  amount  of 
$500,000  to  protect  the  city  against  damage  claims. 

This  franchise  was  granted  for  a  period  of  twenty-five 
years,  with  the  stipulation  that  at  the  expiration  of  such 
period  the  parties  operating  the  railway  should  be  entitled 
to  enjoy  all  the  privileges  of  the  grant  "until  the  common 
council  shall  elect,  by  order  for  that  purpose,  to  purchase 
said  tracks  of  said  railways,  cars,  carriages,  station  houses, 
station  grounds,  depot  grounds,  furniture  and  implements  of 
every  kind  and  description  used  in  the  construction  or  oper- 
ation of  said  railways,  or  any  of  the  appurtenances  in  or 
about  the  same,  exclusive  of  the  value  of  the  right  of  way 
or  license  herein  granted."  In  ease  of  purchase  the  city  was 
to  give  at  least  six  months'  notice,  and  the  purchase  price  was 
to  be -ascertained  by  three  commissioners,  disinterested  free- 
holders of  Cook  county,  one  to  be  appointed  by  the  council, 
one  by  the  company  and  the  third  by  the  two  so  chosen.  It 
was  expressly  stipulated  that  this  franchise  should  "never 
in  any  way  or  manner  authorize  any  other  railroad  company 
or  street,  or  horse,  or  dummy  railroad  company  to  use  the 
franchise  hereinabove  granted."  In  matters  not  covered  by 
the  provisions  I  have  just  described,  the  ordinance  was  simi- 
lar, for  the  most  part,  to  the  original  South  Side  franchise 
of  1888. 

Although  the  company  commenced  the  construction  of  the 
Lake  street  line  under  the  franchise  just  described,  the  line 
was  not  completed  under  this  grant.  On  November  24,  1890, 
the  council  granted  the  company  two  new  ordinances.  One 
covered  that  portion  of  the  Lake  street  line  extending  from 
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Canal  street  to  Crawford  or  South  Fortieth  avenue.^  The 
other  ordinance  covered  one  extension  from  Crawford  ave- 
nue to  the  city  limits,  and  a  second  extension  at  the  down- 
town end  of  the  line  through  Lake  street  across  the  south 
branch  of  the  Chicago  river  with  a  loop  through  Market 
street  and  adjacent  blocks.^  The  portion  of  the  company's 
line  already  constructed  was  to  be  deemed  to  have  been  con- 
structed under  the  first  of  the  new  ordinances,  both  of  which 
were  granted  for  a  period  of  forty  years  with  the  right  re- 
served to  the  city  to  purchase  the  railways  and  their  equip- 
ment at  the  end  of  twenty-five  years.  In  case  of  purchase, 
the  price  was  to  be  ascertained  and  determined  by  three  com- 
petent appraisers  who  were  to  have  "  free  access  to  all  the 
books,  papers  and  other  data  bearing  upon  the  subject." 
One  of  the  appraisers  was  to  be  appointed  by  the  mayor,  one 
by  the  company  and  the  third  by  the  two  so  chosen,  or  in 
case  the  two  could  not  agree  upon  a  third,  he  was  to  be  ap- 
pointed by  any  one  of  the  chancellors  of  the  Cook  county 
circuit  court.  No  franchise  value  was  to  be  included  in  the 
purchase  price.  The  appraisers  were  to  report  within  six 
months  after  their  appointment,  and  the  city  was  to  have 
an  option  to  take  over  the  road  at  the  appraised  value  at  any 
time  within  six  months  thereafter. 

The  new  ordinances  differed  from  the  original  ordinance 
of  1888  in  many  details.  The  commissioner  of  public  works 
was  required  "to  examine  the  materials  used  and  the  work 
done  upon  said  elevated  railroad  in  all  details,"  and  if  he 
found  that  the  ordinance  was  not  being  complied  with,  au- 
thority was  reserved  to  him  to  stop  the  work  until  the  neces- 
sary change's  we're  made.  The  company  was  to  pay  all  the 
expense  incurred  by  him  for  a  superintendent  or  engineer  to 
inspect  the  work  for  the  city.  It  was  expressly  provided  that 
the  structure  should  be  so  proportioned  as  "to  carry  with 
absolute  safety  a  dynamic  load  equal  to  one  thousand  (1000) 
pounds  per  lineal  foot  of  each  track,  with  a  factor  of  safety 
of  not  less  than  five,  exclusive  of  the  static  weight  of  the 
structure  itself."  The  provision  of  the  company's  original 
ordinance  requiring  the  sale  of  commutation  tickets  was 
omitted,  and  a  flat  five-cent  rate  of  fare  was  established  for 

'  Special  Ordinances  of  Chicago,  already  cited,  p.  875. 
'Ibid.,  p.  806. 
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any  continuous  trip  over  the  company's  lines  within  the  city 
limits,  policemen,  firemen  and  letter-carriers  in  uniform 
being  carried  free.  The  company  was  authorized  to  "  con- 
struct neat  and  commodious  passenger  stations  of  easy  and 
convenient  access,  and  whose  architectural  details  and  general 
design  shall  be  of  recognized  excellence,  similar  in  style  to 
the  stations  erected  on  the  line  of  the  Sixth  avenue  elevated 
railroad  in  the  city  of  New  York,  and  which  shall  be  erected 
and  maintained  along  said  line  at  convenient  and  appropri- 
ate distances  apart,  generally  about  one  quarter  of  a  mile." 
It  was  stipulated  that  "  all  such  station  buildings  and  ap- 
purtenances, and  likewise  all  passenger  cars,  when  the  latter 
are  in  use,  shall  be  comfortably  heated  during  the  winter 
months  or  whenever  necessary  at  any  season."  They  were 
also  to  be  properly  lighted  with  gas  or  electricity  or  other- 
wise, and  "  thoroughly  ventilated  at  all  seasons."  The  entire 
elevated  structure  was  to  be  "  neatly  painted  "  and  so  main- 
tained at  all  times.  The  city  reserved  the  right  to  use  the 
elevated  structure,  not  only  for  its  police,  fire  alarm  and 
telephone  wires,  but  also  for  its  electric  light  and  power 
wires  so  far  as  not  inconsistent  with  the  rights  and  con- 
venience of  the  company,  but  all  electric  light  or  power 
wires,  whether  owned  by  the  city  or  by  the  company,  were  to 
be  properly  enclosed  and  protected. 

The  company's  successors  and  assigns  were  to  be  held  "  at 
all  times  and  in  all  places,  to  have  individually  accepted  and 
agreed  to  keep  and  perform  all  the  terms,  conditions  and 
obligations"  of  the  company  arising  under  the  provisions  of 
these  ordinances,  and  unless  such  successors  or  assigns  exe- 
cuted in  writing  an  appropriate  acceptance  and  ratification 
of  the  ordinances  so  as  to  enable  the  city  "to  enforce  and 
require  the  performance  of  each  and  every  of  said  terms  and 
provisions,  by  said  successors  or  assigns,"  the  council  would 
have  the  right  at  any  time  to  cancel,  annul  and  revoke  the 
franchise  and  to  prevent  the  exercise  of  the  rights  and  priv- 
ileges granted  by  it.  In  ease  the  company  should  fail  for  a 
period  of  sixty  days  to  pay  over  to  the  city  the  amount  of 
any  final  judgment  recovered  against  the  city  on  account 
of  damages  growing  out  of  the  construction  or  operation  of 
the  company's  railway,  then  all  the  rights  granted  by  the 
ordinances  would  cease  and  determine,  and  the  city  would 


ELEVATED  RAILWAY  FRANCHISES.  475 

have  the  right,  through  its  proper  officer,  "to  enter  upon 
the  right  of  way  of  said  company  and  take  possession  thereof, 
and  of  all  the  appurtenances  of  said  elevated  railway,  and 
possess  the  same,  with  full  power  to  operate  said  road " 
until  the  company  had  discharged  its  obligations  in  relation 
to  damage  claims.  Between  Eockwell  and  Canal  streets,  the 
company's  structure  was  to  occupy  twenty-one  feet  and  five 
inches  of  the  established  roadway  in  Lake  street,  and  the 
rows  of  columns  were  to  be  placed  at  the  outer  lines  of  this 
strip. 

The  ordinance  covering  the  extensions  at  either  end  of 
the  main  line  on  Lake  street  required  certain  payments  to 
the  city.  Subsequent  to  May  1,  1894,  the  company  was  to 
pay  annually  at  the  rate  of  $900  a  mile  for  that  portion  of  its 
structure  constructed  between  Crawford  avenue  and  the  city 
limits,  and  $4,000  a  mile  for  the  portion  contained  be- 
tween Canal  street  and  Market  street,  exclusive  of  the  via- 
duct and  the  swing  bridge  over  the  river.  For  the  use  of  the 
viaduct  the  company  was  to  pay  $488  a  year  which  was  the 
equivalent  of  five  per  cent  on  one-quarter  of  the  original 
cost  of  the  viaduct,  and  was  also  to  pay  one-quarter  toward 
the  annual  maintenance  of  the  structure.  For  the  use  of 
the  bridge,  the  company  was  to  pay  annually  one-third  of 
the  cost  of  maintenance  and  operation,  and  $3,361,  which  was 
equivalent  to  five  per  cent  on  one-third  of  the  original  cost 
of  construction.  It  was  also  stipulated  in  this  ordinance  that 
"no  part  of  the  railway  structure  constituting  the  rqadway 
shall  be  used  for  any  kind  of  public  advertisements." 

In  1892  the  Lake  Street  Elevated  Railway  Company  was 
succeeded  by  the  Lake  Street  Elevated  Eailroad  Company, 
and  on  May  15,  1893,  the  new  company  acquired  the  right 
to  build  additional  tracks  and  extensions.^  The  new  ordi- 
nance was  to  run  for  a  period  of  fifty  yeirs  and  carried  with 
it  the  right  to  construct  not  to  exceed  four  tracks  of  elevated 
railway  along  the  routes  described.  The  company  was 
authorized  to  cross  the  Chicago  river,,  or  eiiher  of  its 
branches,  by  means  of  a  bridge  or  bridges  to  be  constructed 
by  it  on  plans  to  be  approved  by  the  commissioner  of  public 
works.  The  franchise  was  granted  on  the  express  condition 
"that  all  freight  trains  and  other  rolling  stock  of  surface 

>  Special  Ordinances  of  Chicago,  already  cited,  p.  901, 
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steam  railroads  shall  be  absolutely  excluded  from  said  ele- 
vated railroad,  its  tracks  and  right  of  way,  and  that  it  shall 
be  used  for  moving  its  general  passenger  trains  only  and  for 
accommodating  and  handling  passenger  traffic  and  the  mails 
exclusively,  to  which  end  the  said  company  shall  cause  its 
trains  to  be  regularly  and  systematically  moved  at  such 
intervals  as  shall  be  necessary  to  acommodate  the  public,  and 
the  number  of  all  such  trains  and  the  frequency  with  which 
they  are  moved  shall  be  increased  as  rapidly  as  the  demands 
of  the  public  shall  render  necessary  and  the  increase  of  traffic 
warrant." 

It  is  noteworthy  that  in  the  description  of  the  structure, 
this  ordinance  provided  that  the  supports  might  be  of  ma- 
sonry when  not  erected  in  any  street  or  public  place.  All 
cross  streets  not  more  than  seventy  feet  wide  between  curbs 
were  to  be  spanned  by  a  single  span.  The  branches  of  the 
company's  road  authorized  by  this  ordinance,  unlike  the  main 
line,  were  to  run  through  the  blocks  on  private  rights  of  way. 
In  addition  to  fixing  the  maximum  rate  of  fare  at  five  cents, 
the  council  expressly  reserved  the  right  "  to  regulate,  control 
and  fix  the  rates  of  fare  that  shall  be  charged  upon  any  ex- 
tension of  the  elevated  system  of  said  company  when  such 
extension  is  constructed  within  the  present  or  future  city 
limits  by  authority  of  any  ordinance  hereafter  passed."  This 
ordinance  also  provided  that  the  company's  "  supporting 
columns,  cross-girders,  longitudinal  girders,  platform  con- 
nections and  hand-railing  shall  be  thoroughly  and  neatly 
painted,  in  light  colored  tints,  and  this  general  condition 
and  sightly  appearance  shall  be  maintained  at  all  times." 
The  motive  power  was  to  be  "  fully  equipped  with  all  modern 
devices  best  calculated  to  prevent  noise  and  the  discharge 
of  ashes,  sparks,  cinders,  dust,  steam  or  smoke  into  the  sur- 
rounding atmosphere." 

It  wps  stipulated  that  whenever  the  grade  of  any  street 
over  which  the  company's  structure  pas.ted  should  be  raised 
more  than  eighteen  inches,  the  company  should  immediately 
change  its  structure  so  as  to  conform  to  the  new  grade,  leav- 
ing the  required  headroom  of  fourteen  feet.  The  city  stipu- 
lated that  nothing  in  this  ordinance  should  prevent  it 
from  granting  to  any  other  company  the  right  to  cross  this 
company's  lines,  leaving  a  headroom  of  at  least  i^ixteen  feet 
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between  the  structures  of  the  two  companies.  It  was  also 
provided  that  "the  space  and  the  surface  of  the  ground 
under  said  railroad  beneath  girders  and  between  columns,  so 
far  as  the  same  is  not  occupied  by  said  railroad  company,  shall 
by  said  company  be  kept  at  all  times  free  from  all  obstruc- 
tions and  in  a  clean  and  wholesome  condition,  to  the  approval 
and  satisfaction  of  the  department  of  health  or  health  officers 
of  said  city;  and  the  same  may  be,  at  the  option  of  the  city 
of  Chicago,  paved  by  the  city  of  Chicago,  for  the  purpose 
of  public  travel,  and  so  used,  provided,  that  such  use  shall  not 
interfere  with  the  use  thereof  by  said  company  for  the  pur- 
poses of  said  railroad." 

By  an  ordinance  passed  October  1,  1894,  this  company 
was  granted  an  extension  through  Lake  street  from  Market 
street  to  Wabash  avenue.^  This  extension  later  formed 
one  of  the  four  sides  of  the  Union  Loop.  It  was  stipulated 
that  the  columns  should  be  placed,  when  practicable,  at  the 
outside  of  the  street  car  tracks  already  in  the  street,  and  that 
the  longitudinal  distance  between  the  columns  should  not  be 
less  than  forty  feet  except  at  curbs  and  street  intersections. 
Before  receiving  a  permit  to  commence  work,  the  company 
was  to  deposit  with  the  city  treasurer  "  a  sum  sufficient  to 
cover  the  cost  of  restoring  all  streets  and  sidewalks  and  the 
contents  of  the  space  beneath  the  same  to  their  normal 
condition,  according  to  an  estimate  of  such  cost  to  be  made 
by  the  commissioner  of  public  works."  In  describing  the 
materials  to  be  used  in  the  construction  of  stations,  the 
ordinance  permitted  "  other  incombustible  materials  "  as  an 
alternative  to  iron  or  masonry.  Stations  were  to  be  con- 
structed at  three  locations  named  in  the  ordinance.  The 
platforms  at  the  stations  were  not  to  be  more  than  180  feet 
long  and  were  not  to  be  enclosed  except  so  ft-r  as  necessary 
for  the  building  of  a  ticket  station  occupying  not  to  exceed 
130  square  feet.  If  these  platforms  were  covered,  they 
were  to  be  "  roofed  with  glass  or  such  other  material  that 
will  not  intercept  the  light  any  more  than  is  necessary  to 
fully  protect  from  the  heat  and  storms." 

435.  The  Metropolitan  West  Side  and  the  Northwestern 
Elevated  franchises  —  Chicago.  —  The  construction  of  the 
Metropolitan  West  Side  Elevated  Railroad  was  authorized  by 

'  Special  Ordinances  of  Chicago,  already  cited,  p.  912. 
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an  ordinance  passed  April  7,  1892.^  The  main  line  of  this 
road  was  to  start  at  a  point  near  the  east  line  of  Fifth  avenue 
between  Jackson  and  Congress  streets  and  was  to  extend  to 
the  western  city  limits.  The  main  line  and  three  branches 
authorized  by  the  ordinance  were  to  be  constructed  on  pri- 
vate rights  of  way  except  at  street  crossings.  A  limit  of 
fifty  feet  was  placed,  however,  on  the  width  of  the  right  of 
way  which  the  company  might  acquire  or  use,  except  at  curves 
and  in  the  vicinity  of  terminal  stations  and  platforms.  The 
rate  of  fare  to  be  charged  on  the  company's  lines  was  limited 
to  five  cents,  and  the  council  reserved  the  right  to  regulate 
rates  to  be  charged  on  any  future  extension.  The  company 
was  required  to  have  at  least  two  tracks  constructed  for  a 
distance  of  eight  miles  within  two  years  from  the  acceptance 
of  the  ordinance,  and  the  remainder  of  the  railroad  and 
branches  constructed  within  one  year  thereafter,  on  penalty 
of  losing  its  franchise  for  the  portions  not  constructed  within 
the  time  limits  specified.  The  usual  provision  was  made, 
however,  for  excluding  time  lost  through  legal  proceedings, 
with  the  stipulation  that  the  city  should  have  the  right  to 
intervene  in  any  suit  brought  by  any  person  seeking  to  en- 
join, restrain  or  interfere  with  the  prosecution  of  the  work. 
In  most  respects,  this  ordinance  followed  the  same  lines  as 
the  other  elevated  railroad  franchises  granted  by  the  city  of 
Chicago,  which  I  have  already  described. 

The  original  franchise  of  the  Northwestern  Elevated  Eail- 
road  Company  was  granted  January  8,  1894,  for  a  period  of 
fifty  years.^  This  ordinance  provided  for  "tv>'o  or  more 
tracks,  not  exceeding  four,  as  the  company  may,  from  time 
to  time,  determine  to  be  necessary."  The  company  was 
authorized  to  cross  the  Chicago  river  and  the  south  branch 
with  its  main  line  and  one  of  its  branch  lines  by  means  of 
new  bridges  to  be  constructed  by  it,  or  by  means  of  tunnels 
to  be  constructed  on  plans  to  be  approved  by  the  commis- 
sioner of  public  works.  However,  the  company  was  given  the 
option  to  cross  the  river  by  means  of  any  one  of  the  existing 
bridges  excepting  that  at  Lake  street,  and  for  that  purpose 
was  authorized  to  rebuild  and  enlarge  any  of  such  bridges 
upon  a  plan  to  be  approved  by  the  mayor  and  the  commis- 

•  Special  Ordinances  of  Chicago,  already  cited,  p.  932. 
'Ibid.,  p.  9a3. 


ELEVATED  RAILWAY  FRANCHISES.  479 

sioner  of  public  works.  If  an  existing  bridge  was  to  be  used, 
it  was  to  be  so  reconstructed  as  not  to  interfere  in  any  way 
with  traffic,  and  all  the  expense  of  operating,  maintaining  or 
repairing  such  bridge  was  to  be  borne  by  tha  company  dur- 
ing the  life  of  the  ordinance.  The  main  line  and  the  four 
branches  authorized  by  the  ordinance  were  to  be  constructed 
over  private  rights  of  way.  The  company  was  authorized 
to  operate  its  railway  "  with  locomotive  or  other  engines 
or  motors,  and  railway  cars,  subject  tu  all  ordinances  of 
said  city  of  Chicago  now  in  force,  or  that  may  hereafter  be 
passed  and  be  in  operation."  The  five-cent  rate  was  estab- 
lished as  the  maximum  to  be  charged  by  this  company  on  its 
entire  system  within  the  city  limits,  including  any  extensions 
or  connections  operated  or  controlled  by  it  or  its  lessees  or 
successors.  It  was  stipulated,  however,  that  "police,  firemen 
and  mail-carriers  in  uniform  may  be  permitted  to  ride  free 
of  charge." 

In  this  grant  it  was  stipulated  that  the  portion  of  the  com- 
pany's line  from  its  southern  terminus  south  of  the  river  to 
Wilson  avenue  in  the  town  of  Lake  View,  should  be  con- 
structed and  put  in  operation  within  three  years  from  the 
acceptance  of  the  ordinance,  under  penalty  of  the  absolute 
forfeiture  by  the  company  of  the  rights  and  privileges 
granted,  in  case  of  failure  so  to  construct.  This  line  was  to 
be  extended  north  to  the  city  limits  within  ten  years  from  the 
acceptance  of  the  ordinance,  under  penalty  of  forfeiture  by 
the  company  of  its  right  to  construct  the  portion  of  its  road 
not  constructed  at  the  end  of  that  period.  In  case  of  failure 
to  complete  this  line  to  the  city  limits,  the  company  was  also 
to  pay  to  the  city  as  liquidated  damages  the  sum  of  $25,000 
for  every  such  mile  of  uncompleted  road.  All  other  portions 
of  the  main  line  and  branches  were  to  be  built  within  five 
years,  but  if  this  condition  should  not  be  fulfilled,  the  com- 
pany would  not  lose  its  entire  franchise,  but  only  that  por- 
tion of  it  covering  the  routes  that  remained  unconstructed. 
After  the  expiration  of  ten  years  from  the  commencement  of 
operation  of  any  part  of  its  railway,  the  company  was  to  pay 
into  the  city  treasury  annually  for  ten  years,  one  per  cent  of 
its  gross  receipts,  during  the  following  ten  years,  two  per 
cent,  and  during  the  remainder  of  the  fift"  years  for  which 
the  franchise  was  granted,  three  per  cent. 
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By  an  amendatory  ordinance  passed  June  34,  1895,  the 
the  company  was  granted  an  extension  of  its  route,  including 
a  location  in  Fifth  avenue  between  Lake  street  and  Van 
Buren  street,  which  later  formed  one  side  of  the  Union 
Loop.^  By  the  terms  of  this  ordinance  the  route  in  Fifth 
avenue  south  of  Lake  street  was  to  be  subject  to  the  joint 
use  of  all  the  elevated  railroad  companies  then  having  fran- 
chises in  Chicago,  and  was  to  be  leased  to  the  Union  Elevated 
Eailroad  Company,  and  the  railroad  was  to  be  constructed 
and  maintained  by  that  company.  The  ordinance  stipulated 
that  the  structure  authorized  by  it  to  be  constructed  in  Wells 
street  and  Fifth  avenue  was  to  be  supported  by  columns  lo- 
cated "  as  near  the  outside  rails  of  the  now  existing  surface 
ear  tracks  in  said  street  as  is  consistent  with  the  safety  of  the 
operation  of  the  latter,  and  such  columns  and  supports  shall 
nowhere  be  more  than  three  and  one-half  feet  outside  of  the 
outside  rails  of  said  now  existing  surface  car  tracks,  except 
on  street  intersections,  where  they  shall  be  set  in  the  curb- 
line  except  as  hereinafter  stated."  The  structure  on  these 
streets  was  to  be  made  "  as  light  and  presentable  as  is  com- 
patible with  the  traffic  thereon."  It  was  stipulated  that  the 
"  space  between  the  cross  ties  of  the  tracks,  and  also  the  space 
between  the  tracks  themselves,  shall  not  be  floored,  or  other- 
wise closed,  but  shall  be  left  open  for  the  transmission  of 
light,  except  at  stations  so  far  as  necessary  to  provide  for 
passenger  platforms."  The  motive  power  used  on  the  com- 
pany's structures  in  the  central  business  section  was  to  be 
electricity  "  or  some  other  motive  power  equally  clean  and 
noiseless,"  but  the  Chicago  and  South  Side  Rapid  Transit 
Eailroad  Company  was  to  have  the  right,  for  a  period  of 
three  years,  to  use  steam  as  a  motive  power  for  operating  its 
ears  over  the  portion  of  the  railroad  in  Fifth  avenue.  The 
company  was  authorized  to  connect  its  power  houses  with  its 
elevated  railway  structures  by  means  of  underground  con- 
duits or  overhead  poles  and  wires. 

436.  The  Union  loop  elevated  franchise— Chicago.— The 
franchises  for  the  Union  Loop,  except  those  portions  of  it  in 
Fifth  avenue  and  Lake  street,  were  originally  granted  to  the 
Union   Elevated   Eailroad   Company   and   the   Union   Con- 

•  Special  Ordinances  of  Chicago,  already  cited,  p.  944. 
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solidated  Elevated  Eailway  Company  in  1895  and  1896.^ 
The  franchise  of  the  Union  Elevated  Kailroad  Company, 
passed  October  14,  1895,  covered  the  portion  of  the  loop  in 
Wabash  avenue.  Two"  tracks  only  were  to  be  built  along  this 
route,  and  the  road  was  to  be  subject  to  the  joint  use  of  all 
the  elevated  railway  companies  "  upon  such  terms  and  con- 
ditions as  have  been  agreed  upon  under  any  and  all  con- 
tracts "  then  existing  between  the  several  companies  or  such 
contracts  as  might  thereafter  be  entered  into  between  them 
for  the  use  and  operation  of  the  railroad.  The  columns  of  the 
elevated  structure  were  to  be  placed  as  near  the  outside  rails 
of  the  street  car  tracks  as  was  consistent  with  safety,  but 
were  not  to  be  at  any  place  less  than  four  feet  outside  of 
such  tracks  except  as  otherwise  provided  in  the  ordinance. 
The  rate  of  fare  for  a  continuous  ride  on  the  loop  and  any 
one  of  the  lines  of  railroad  using  the  loop,  was  to  be  five 
cents  "  and  no  more."  The  company  was  required  to  "  light 
with  incandescent  electric  lights  all  street  and  alley  crossings 
or  intersections  "  along  its  route.  Each  intersection  was  to 
be  lighted  by  ten  32-candle  power  lamps,  and  each  alley  cross- 
ing by  five  such  lamps,  all  of  which  were  to  be  placed,  main- 
tained and  operated  subject  to  the  approval  of  the  commis- 
sioner of  public  works. 

The  original  ordinance  of  the  Union  Consolidated  Ele- 
vated Eailway  Company,  passed  June  29,  1896,  covered  the 
portion  of  the  loop  lying  in  Van  Buren  street.  This  track 
also  was  to  be  subject  to  joint  use  by  the  several  elevated  rail- 
road companies.  This  ordinance  contairjed  a  provision  that 
the  company  should  run  its  trains  through  the  night  at 
regular  intervals  of  not  more  than  thirty  minutes.  As  in 
the  case  of  the  ordinance  of  the  Union  Elevated  Railroad 
Company,  this  franchise  limited  the  rate  of  fare  to  five  cents 
for  persons  carried  over  the  line  of  any  one  railroad  using 
the  tracks  of  this  company  and  going  around  the  loop.  By 
this  ordinance  "every  and  all  acts  or  deeds  of  transfer  of 
rights,  privileges  or  franchises,  and  all  contracts,  mortgages, 
deeds  of  trust,  leases,  stipulations,  licenses  and  undertakings 
made,  entered  into  or  given  between "  the  several  elevated 
railroad  companies  or  any  two  or  more  of  them,  or  between 
any  of  them  and  any  other  person  or  corporation,  concerning 

'  Special  Ordinances  of  Chicago,  already  cited,  pp.  964,  972. 
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their  several  railways  or  the  construction,  or  the  use  and 
operation  of  such  railways,  were  "  approved,  ratified  and  con- 
firmed." 

As  a  consideration  of  securing  the  mayor's  signature  to  the 
ordinance  just  described,  an  agreement  was  entered  into  July 
6,  1896,  between  the  TJnion  Elevated  Eailroad  Company,  the 
Union  Consolidated  Elevated  Railway  Company  and  the 
City  of  Chicago,  by  which  the  companies  agreed  on  behalf  of 
themselves,  their  successors  and  assigns  and  "whoever  shall 
control  and  operate  the  said  loop  line,  or  be  in  receipt  of  or 
be  entitled  to  receive  the  tolls,  income,  rents,  issues  and  profits 
thereof,"  to  pay  into  the  city  treasury  certain  percent- 
ages of  the  gross  earnings  of  the  loop  line  after  deducting 
from  such  gross  earnings  at  the  rate  of  $^50,000  a  year  as  an 
interest  charge.^  It  was  stipulated  that  "  said  tolls,  income, 
rents,  issues  and  profits,  within  the  meaning  of  this  agree- 
ment, shall  not  include  the  expenses  for  maintenance  and 
operation  of  said  loop  line  (including  taxes)  which  are  all 
understood  to  be  exclusively  payable  by  certain  other  corpora- 
tions proposing  to  use  said  loop  line,  although  so  payable 
through  said  railroad  companies  or  one  of  them."  The  por- 
tion of  the  gross  earnings  to  be  paid  the  city,  after  the  deduc- 
tion of  the  $250,000  annual  charge  for  interest,  began  at 
five  per  cent  for  the  five-year  period  ending  December  31, 
1901.  During  the  next  five-year  period,  the  payments  were 
to  amount  to  ten  per  cent  per  annum  of  sueli  gross  receipts; 
during  the  succeeding  ten-year  period,  fifteen  per  cent  was 
to  be  paid;  during  the  fifteen-year  period  next  following, 
twenty  per  cent  was  to  be  paid,  and  during  the  remaining 
term  of  the  ordinance,  approximately  fifteen  years,  twenty- 
five  per  cent  of  gross  receipts  was  to  be  paid  into  the  city 
treasury.  It  was  stipulated  that  if  "the  rates  of  tolls  or 
rentals  payable  by  or  chargeable  to  any  person  or  corporation 
for  the  use  of  said  loop  line  "  should  at  any  time  be  reduced 
below  the  rates  prescribed  in  certain  contracts  already  en- 
tered into  between  the  Union  Elevated  Eailroad  Company 
and  the  operating  companies,  the  gross  receipts  for  the  pur- 
poses of  this  agreement  should  continue  to  be  computed  "  pre- 
cisely as  if  no  such  reduction  had  been  made." 

In  1907,  the  first  year  for  which  the  rate  of  payment  to 

'  Special  Ordinances  of  Chicago,  already  cited,  p.  982. 
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the  city  was  fifteen  per  cent  of  the  gross  earnings  of  the  loop 
line,  the  amount  so  paid  was  $71,038.^  The  loop  line  is 
now  controlled  by  the  Northwestern  Elevated  Eailroad  Com- 
pany through  stock  ownership.  Under  the  leases  with  the 
various  operating  companies,  the  Union  Elevated  Railroad 
Company  receives  one-half  of  one  cent  for  every  paying  pas- 
senger carried  on  the  lines  of  the  several  operating  companies, 
without  regard  to  whether  he  rides  on  the  loop  or  not.  The 
operating  compani6s  are  required;  in  addition,  to  pay  the 
entire  cost  of  "  maintenance,  renewals,  repairs  and  operation, 
including  the  taxes,  assessments,  insurance,  and  ground  rent  " 
of  the  power  house  used  to  furnish  electric  current  for  the 
loop.  The  companies  also  have  to  pay  the  entire  cost  of 
"  maintenance,  insurance,  renewals,  repairs  and  operation  of 
the  tracks,  ties,  switches,  signals  and  signal  towers,"  and  the 
cost  of  operating  the  stations.  The  owner  of  the  loop  has 
to  bear  the  expense  of  taxes,  assessments,  and  maintenance, 
repairs  and  renewals  of  the  structure  itself  and  the  stations. 
437.  Recent  elevated  railroad  extensions  in  Chicago. — On 
December  19,  1898,  the  board  of  trustees  of  the  town  of 
Cicero  granted  to  the  Cicero  and  Harlem  Railway  Company  a 
franchise  to  extend  the  Lake  Street  Elevated  line  along 
South  Boulevard  to  the  western  limits  of  the  town  at  Seventy- 
second  avenue.  The  railway  provided  for  by  this  ordinance 
was  to  be  operated  as  a  portion  of  the  Lake  Street  Elevated 
line,  but  the  grantee  was  authorized  to  construct  its  road 
for  the  greater  part  of  the  distance  at  grade.  The  cars  on 
this  line  were  not  to  be  used  for  any  other  purpose  than  "  for 
the  transportation  of  passengers  and  their  ordinary  baggage, 
and  such  parcels,  packages,  express  matter  and  mail  as  are 
ordinarily  transported,  on  passenger  trains,"  except  that  the 
company  was  authorized  to  transport  over  its  tracks  any 
materials  to  be  used  in  the  construction,  maintenance  and 
operation  of  the  railroad  and  also  "  to  remove  waste "  be- 
tween nine  o'clock  at  night  and  six  o'clock  in  the  morning. 
It  was  stipulated  that  through  cars  should  be  operated  from 
this  line  over  the  Lake  Street  Elevated  Railroad  to  and 
around  the  Union  Loop.  A  ten  minute  schedule  for  through 
cars  beween  Austin  and  Wisconsin  avenues  was  required  for 
every  day  except  Sunday,  between  6:15  and  8:15  in  the 

>  Electric  Railway  Review,  March  21, 1908,  p.  348. 
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morning  and  between  4 :  30  and  6 :  30  in  the  afternoon.  At 
other  times  between  five  o'clock  in  the  morning  and  midnight, 
trains  were  to  be  run  each  way  as  often  as  every  twenty 
minutes,  and  from  m.idnight  to  1 :  30  A.  M.  every  forty-five 
minutes.  During  the  remainder  of  the  night,  a  headway  of 
an  hour  and  a  half  was  to  be  maintained.  A  five-cent  fare 
was  to  be  given  over  the  line  covered  by  this  grant,  and 
tickets  at  the  rate  of  twenty  for  a  dollar  were  to  be  sold, 
good  for  a  continuous  ride  either  way  between  stations  east 
of  Austin  avenue.  At  stations  west  of  Austin  avenue 
tickets  were  to  be  sold  at  the  rate  of  twelve  for  one  dollar, 
good  for  continuous  rides  either  way  between  any  station 
west  of  Austin  avenue  and  any  station  on  the  Lake  Street 
Elevated  Eailroad  or  the  Union  Loop.  This  provision  was 
not  to  apply  to  cars  chartered  for  special  purposes. 

It  should  be  noted  that  all  of  the  early  elevated  railroad 
franchises  granted  by  the  city  council  of  Chicago  date  from 
the  period  when  the  council  was  regarded  as  an  extremely 
corrupt  body.  It  is  of  particular  interest,  therefore,  to  note 
any  changes  of  policy  which  may  be  apparent  in  the  grant- 
ing of  franchises  for  elevated  railway  extensions  in  more  re- 
cent years.  By  an  ordinance  passed  January  16,  1905, 
known  as  the  "Ravenswood  Extension  Ordinance,"  the 
Northwestern  Elevated  Railroad  Company  acquired  a  fran- 
chise for  an  extension,  to  be  exercised  during  the  period 
ending  January  8,  1944,  that  being  the  date  upon  which  the 
company's  original  franchise  for  its  main  line  would  expire. 
It  was  stipulated  that  the  company  should  furnish  and  main- 
tain adequate  lights,  not  less  than  one  arc  light  of  400  watts, 
for  public  lighting  purposes  at  each  street  crossed  by  the 
elevated  railroad,  the  lighting  to  be  done  upon  order  of  the 
city  electrician,  and  the  company  to  have  the  option  of  in- 
stalling the  lights  or  of  having  it  done  by  the  city.  If  the 
installation  and  maintenance  were  done  by  the  city,  the 
company  would  be  required  to  pay  the  city  not  only  the  cost 
of  installation,  but  also  a  reasonable  cost  for  the  maintenance 
of  the  lights  and  the  furnishing  of  electric  current.  The 
company  was  expressly  authorized  to  extend  its  railroad 
"  over  and  onto  adjacent  property  which  it  may  acquire  by 
purchase,  condemnation  or  otherwise,  for  the  purpose  of 
establishing  yards  for  the  storage  of  ears  only  at  such  points 
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as  may  be  determined  upon  by  the  Commissioner  of  Public 
Works."  In  the  company's  construction  work,  reasonable 
provision  was  to  be  made  "  for  the  deadening  of  noise  caused 
by  the  operation  of  cars."  It  was  stipulated  that  the  rate 
of  fare  was  not  to.  be  more  than  five  cents  for  a  continuous 
trip  over  any  of  the  company's  lines,  v/ith  universal  trans- 
fers over  the  company's  entire  system.  Children  under  seven 
years  of  age  accompanied  by  a  parent  or  guardian  were  to 
ride  free.  It  was  stipulated  that  if  at  any  time  the  city 
should  acquire  the  structure  built  under  the  terms  of  this 
ordinance,  whether  by  purchase  or  condemnation,  it  should 
pay  nothing  "for  this  franchise  or  the  earning  power  ac- 
cruing therefrom." 

By  another  ordinance  passed  July  17,  1908,  the  North- 
western Elevated  Eailroad  Company  was  authorized  to 
construct  a  stub  terminal  on  North  Water  street.  One  of 
the  interesting  provisions  of  this  ordinance  was  that  the 
company  should  "transport  a  funeral  train  or  trains  from 
its  said  proposed  terminal  at  North  Clark  and  North  Water 
streets,  and  from  its  East  Chicago  avenue  station,  between 
the  hours  of  12  o'clock  noon  and  1  o'clock  p.  m.,  upon  each 
and  every  day"  during  the  term  of  the  grant.  It  was  also 
made  an  express  condition  of  the  passage  of  this  ordinance 
that  the  company  should  "give  and  receive  transfers  over 
and  from  all  the  other  elevated  railroads  in  the  City  of 
Chicago,"  and  "through-route  its  cars  over  the  lines  of  all 
such  other  elevated  railroads  operated  in  the  City  of  Chicago, 
whenever,  and  at  such  time  or  times,  as  the  City  of  Chicago, 
shall  require  such  other  elevated  railroad  company  or  com- 
panies" to  accept  the  transfers  of  this  company  over  their 
lines. 

An  ordinance  granting  an  extension  to  the  Chicago  and 
Oak  Park  Elevated  Railroad  Company  reported  to  the  city 
council  on  March  21,  1910,  by  the  committee  on  local  trans- 
portation, contains  other  features  of  special  interest.^  The 
period  of  the  franchise  was  to  be  limited  to  thirty  years.  The 
company  was  expressly  required  to  provide  ".public  comfort 
facilities  in  all  of  its  stations  hereby  authorized  to  be  con- 
structed, for  the  accommodation  of  passengers."  It  was  also 
stipulated  that  the  railway  should  be  "fully  equipped  with 

» Journal  of  Proceedings  of  the  City  Council,  March  21, 1910,  p.  3491. 
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all  modern  devices  best  calculated  to  prevent  noise  oc- 
casioned by  the  operation  of  motors  and  trains,"  and  to  pre- 
vent "  tlie  discharges  of  any  deleterious  substances  into  the 
surrounding  atmosphere."  The  company  was  to  provide 
"conveniently  located  and  adequate  shelter  for  passengers" 
at  points  of  transfer  to  other  branches  of  this  company's  road 
or  to  other  elevated  railroads.  It  was  expressly  provided 
that  if  the  company  should  construct  its  road  "  within  two 
hundred  twenty-five  (225)  feet  of  any  existing  school,  church 
or  hospital,  then  and  in  such  case  it  shall  construct  its  line 
of  road  upon  a  concrete  foundation  and  its  roadbed  shall  be 
ballasted  and  cushioned  in  a  manner  best  calculated  to 
deaden  noise,  for  a  distance  equal  to  the  width  or  length  of 
the  school,  church,  or  hospital  paralleled  by  said  road,  and 
in  addition  thereto  for  a  distance  of  two  hundred  (200)  feet 
on  either  side  thereof." 

The  city  reserved  the  right  to  purchase  at  any  time  after 
fifteen  years  from  the  passage  of  the  ordinance,  the  elevated 
structure  and  the  company's  property  and  equipment  per- 
taining to  the  elevated  railway  to  be  constructed  under  this 
ordinance.  The  purchase  price  was  to  be  determined  by  three 
appraisers,  who  were  to  have  "  free  access  to  all  of  the  books, 
papers  and  other  data  bearing  upon  the  subject."  Nothing 
was  to  be  included  in  the  appraised  valuation  for  any  rights, 
privileges  or  franchises  granted  by  the  city  of  Chicago  or 
other  municipalities.  One  of  the  appraisers  was  to  be  ap- 
pointed by  the  mayor,  one  by  the  company  and  the  third  by 
the  two  so  selected,  or  if  they  could  not  agree,  by  any  one  of 
the  chancellors  of  the  circuit  court  of  Cook  county.  It  was 
stipulated,  however,  that  the  "appraised  value  shall  not  be 
less  than  the  reasonable  cost  of  said  elevated  railway  struc- 
ture and  the  property  and  equipments  of  said  company  per- 
taining to  the  same,''  less  the  amount  of  depreciation 
sustained  by  such  structure  and  property  prior  to  the  ap- 
praisal. The  city  also  reserved  the  right  to  designate  another 
person,  firm  or  corporation  as  its  licensee,  with  the  right  to 
take  over  the  company's  property  by  paying  the  price  at 
which  the  city  could  take  it  over,  plus  a  bonus  of  ten  per  cent. 
It  was  expressly  stipulated  that  the  enumeration  of  special 
requirements  and  specific  regulations  contained  in  the 
ordinance  should  not  be  taken  or  held  to  imply  the  relin- 
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quishment  by  the  city  of  its  power  to  make  other  require- 
ments or  regulations.  This  proposed  ordinance  granting  to 
the  company  an  extension  of  its  line,  was  not  to  take  efEect 
unless  the  company  accepted  the  terms  of  another  ordinance 
requiring  it  to  elevate  its  tracks  in  South  Boulevard  as 
far  west  as  Austin  avenue  where  the  Cicero  and  Harlem 
Railway  Company  had  been  authorized  by  the  town  author- 
ities to  build  at  grade. 

An  interesting  development  in  connection  with  the  Union 
Loop  constructed  in  the  downtown  streets  is  the  fact  that  at 
some  points  the  columns  of  the  elevated  structure,  which 
under  the  ordinances  were  to  be  placed  on  either  side  of  the 
existing  street  railway  tracks,  were  placed  so  close  to  the 
tracks  as  to  prevent  the  through-routing  of  the  large,  modern 
street  cars  put  upon  the  surface  lines  of  Chicago  under  the 
settlement  ordinances  of  1907.  This  interference  with  the 
plan  of  street  car  operation  is  in  fact  so  serious  that  the 
relocation  of  the  columns  of  the  elevated  structure  wherever 
necessary  to  let  the  street  cars  pass  is  now  in  contemplation. 

The  number  of  passengers  carried  on  the  elevated  roads 
of  Chicago  during  the  year  1907,  was  about  147,000,000, 
which  is  only  a  little  in  excess  of  the  number  carried  annually 
by  the  elevated  railroads  of  Brooklyn  and  their  surface  ex- 
tensions. 
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438,  Subways  as  a  factor  in  local  passenger  transporta- 
tion.— The  city  subway  or  underground  street,  constructed 
for  the  special  use  of  urban  railway  traffic,  follows  as  the 
logical  next  step  after  the  construction  of  elevated  railways. 
When  the  one-story  street  has  become  insufficient  to  accom- 
modate the  traffic  that  surges  through  it,  it  is  natural,  as  a 
first  means  of  relief,  to  build  an  elevated  structure  for  the 
special  use  of  rapid  transit  passenger  trains.  As  we  have 
already  noted  in  the  discussion  of  elevated  railroad  fran- 
chises, Chicago  is  an  exception  in  that  its  elevated  railroads 
are  for  the  most  part  constructed  over  private  rights  of  way 
and  not  as  second  stories  of  the  streets.  In  crowded  traffic 
centers  such  as  have  already  developed  in  New  York,  Boston, 
Philadelphia  and  Chicago,  the  two-story  street  has  been  out- 
grown. The  next  step  is  to  build  a  third  story  underneath,  or 
in  other  words,  to  make  a  basement  for  the  street.    The  owner- 
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ship  of  the  street  itself,  since  the  days  of  turnpikes  and  toll 
roads  passed,  has  been  almost  universally  in  the  state  or  the 
city.  In  some  parts  of  the  country  the  technical  ownership  of 
the  land  occupied  by  the  street,  subject  to  a  public  easement 
for  highway  purposes,  is  vested  in  the  owners- of  abutting  prop- 
erty. In  New  York,  indeed,  the  interest  of  the  abutters  is 
more  than  technical,  for  the  courts  have  held  that  the  pub- 
lic easement  is  not  sufficient  to  include  the  use  of  the  street 
for  railway  purposes,  either  on,  above  or  below  the  surface. 
The  abutting  owners,  therefore,  are  entitled  to  damages  in 
New  York  on  account  of  the  construction  and  operation  of 
railways  in  the  streets  in  which  they  own  the  fee.  Elevated 
railroads,  as  they  have  been  developed  thus  far  in  this  coun- 
try, have  been  constructed  and  owned  by  private  companies 
under  special  franchises.  In  New  York,  Brooklyn,  Boston 
and  Philadelphia,  these  franchises  are  perpetual,  while  in 
Chicago,  where  the  structures  are  for  the  most  part  on  private 
property,  and  where,  accordingly,  perpetual  franchises  would 
be  more  excusable,  the  grants  have  been  for  a  period  of 
fifty  years. 

When  traffic  in  the  heart  of  a  great  city  becomes  so  dense 
that  the  construction  of  railroad  subways  is  necessary,  a 
problem  of  the  greatest  importance  arises.  The  enormous 
cost  of  construction  is  only  equalled  by  the  strategic  import- 
ance of  the  "subways,  when  once  built,  as  controlling  factors 
in  the  general  transit  system  of  the  city.  Horse  railways 
in  the  early  days  were  extremely  profitable  in  the  great 
centers  of  population,  but  the  horse  car  lines  still  being  oper- 
ated on  Manhattan  Island  hardly  pay  operating  expenses. 
In  like  manner  the  surface  trolley  lines,  when  they  became 
fully  established,  gave  promise  of  economical  operation  in 
the  handling  of  immense  amounts  of  urban  passenger  traffic. 
With  the  increasing  length  of  haul,  however,  the  growing 
congestion  of  street  traffic  and  the  multiplying  expenses  of 
operation,  the  trolley  lines  are  becoming  utterly  inadequate 
to  take  care  of  the  traffic  in  the  cities.  The  elevated  rail- 
roads have  come  to  be  the  most  profitable  portions  of  the 
urban  transit  systems.  They  are  subject,  however,  to  a 
handicap  in  this  respect,  namely:  elevated  structures  in  the 
streets,  under  conditions  that  obtain  in  most  American  cities, 
are  so  much  of  a  nuisance  that  even  with  perpetual  frail- 
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chises  their  permanence  is  not  entirely  assured.  Extensions 
are  granted  grudgingly,  and  while  the  elevated  railroads  are 
now  very  profitable,  there  is  no  telling  when  the  people  will 
insist  upon  their  removal  as  obstructions  to  the  streets.  It 
is  certain  that  only  the  imperative  necessity  of  cheap  rapid 
transit  has  been  responsible  for  their  admission  to  the 
streets  at  all,  and  if  at  any  time  in  the  future  that  necessity 
could  be  met  by  other  means,  there  is  little  doubt  that  the 
elevated  roads  in  the  narrow  streets  where  they  are'  now  for 
the  most  part  constructed  would  have  to  go.  Subways,  there- 
fore, which,  once  constructed,  appear  to  be  the  most  per- 
manent of  all  municipal  works,  will  undoubtedly  be  the 
controlling  factor  in  the  transit  system  of  any  city  in  which 
they  are  built.  The  initial  difficulty  in  the  way  of  building  a 
subway  for  a  rapid  transit  railroad  underneath  streets  that 
are  already  crowded  with  a  multitude  of  sub-surface  struc- 
tures, is  the  enormous  construction  cost.  It  is  estimated 
that  a  four-track  subway  under  the  streets  on  the  Island  of 
Manhattan,  involves  an  original  cost  of  about  $6,000,000  a 
mile  for  construction  alone,  without  equipment.^  It  follows, 
however,  other  things  being  equal,  that  the  more  expensive 
an  improvement  of  this  kind  is,  the  more  useful  and  neces- 
sary it  will  be  after  it  is  once  constructed.  Perhaps  it  is 
fortunate  for  the  future  welfare  of  the  great  cities  of  America 
that  when  the  need  for  subways  once  became  imperative  in 
New  York  and  Boston,  private  capital  was  not  inclined  to 
undertake  the  experiment  and  run  the  risk  involved  in  what 
was  then  a  practically  unknown  method  of  construction  for 
city  transit  lines.  Here  was  an  undertaking  that  seemed  too 
great  and  too  hazardous  for  private  initiative.  Accordingly, 
in  both  New  York  and  Boston,  the  subways  have  been  built 
out  of  funds  furnished  by  the  city,  and  the  ownership  of  the 
subways  vests  in  the  city. 

As  a  practical  problem  in  the  development  of  urban  tran- 
sit facilities,  the  construction  of  subways  involves  enormous 
difficulties.  The  original  cost  is  so  great  that  it  is  absolutely 
necessary  to  plan  subways  only  for  the  most  strategic  and 

'  The  aiibwav  constructed  under  Contract  No.  1  and  Contract  No.  8  on  Junn  SO, 
1909,  comprised  85  63  miles  of  route  and  about  73  miles  of  main  line  traolr.  The 
subway  is  in  part  a  four-track  tunnel,  but  includes  also  some  two-traclc  tunnel 
and  considerable  twn-tracit  or  three-trade  elevated  structure.  The  coat  of  con. 
struction  was  about  $66,600,000,  and  the  coat  of  equipment  about  J87,500,000  mora. 
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congested  routes  and  to  plan  them  so  as  to  secure  a  maximum 
capacity  for  a  given  expense.  A  subway  unused,  or  not  used 
to  its  full  capacity,  is  a  luxury  too, expensive  for  any  city  to 
afford.  The  short  loop  line  connecting  the  Williamsburgh, 
Manhattan  and  Brooklyn  bridges  in  New  York  was  con- 
structed by  the  city  without  any  arrangements  being  made 
in  advance  for  its  use.  The  result  is  that  pending  the  com- 
pletion of  other  lines,  which  may  involve  a  delay  of  several 
years,  this  loop  is  "  eating  its  head  ofE "  at  the  rate  of  $1000 
a  day  in  interest  charges.  Another  serious  difficulty  to  be 
overcome  in  the  construction  and  operation  of  subways  is  the 
problem  of  ventilation.  So  far  as  the  comfort  of  passengers 
is  concerned,  riding  in  the  subways  seems  to  be  preferable 
during  the  winter  months  and  riding  on  the  elevated  roads 
during  the  summer  months.  It  is  little  short  of  marvellous 
that  engineering  skill  can  provide  means  of  ventilating  a 
subway  so.  as  to  make  the  atmosphere  even  tolerable  for  the 
immense  throngs  of  people  who  use  the  underground  tube 
during  the  rush  hours.  It  has  been  suggested,  however,  that 
in  addition  to  the  discomforts  arising  from  imperfect  venti- 
lation and  overheating,  there  may  be  serious  danger  to  health 
in  the  fact  that  the  great  number  of  rapidly  moving  trains 
grind  down  the  rails  and  fill  the  atmo.sphere  with  a  fine, 
impalpable  steel  dust  which  passengers  have  to  breathe.  How 
serious  this  factor  may  be  has  not  yet  been  fully  determined. 
It  is  clear,  however,  to  anyone  who  has  had  experience  in 
subway  travel,  that  spending  from  one  to  two  hours  daily  in 
the  underground  tubes,  is  not  in  itself  conducive  to  the 
health  and  comfort  of  the  people.  The  disadvantages  of  sub- 
way travel  are  of  course  multiplied  with  the  "congestion  of 
traffic.  The  enormous  cost  of  the  subway  makes  it  neces- 
sary to  use  it  to  its  maximum  capacity,  while  on  the  other 
hand,  the  exceptionally  bad  effect  of  overcrowding  in  sub- 
way traffic  makes  it  imperative  that  this  maximum  use 
should  be  by  means  of  frequent  train  service  rather  than  by 
means  of  crowded  ears.  Modern  necessity  frequently  com- 
pels us  to  close  our  eyes  to  matters  of  sentiment  and  of 
Eesthetic  appreciation.  Conditions  coerce  the  people  of  great 
cities  to  travel  in  subways.  It  cannot  be  denied,  however, 
that  underground  transportation  between  the  house  and  the 
office  tends  to  diminish  a  citizen's -knowledge  of  his  city  and 
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his  interest  in  it.  He  has  no  chance  to  observe,  in  his  daily 
travel  to  and  fro,  the  general  condition  of  the  city,  the  work 
that  is  being  done  by  its  various  departments  and  the  im- 
provements that  are  being  made  by  private  enterprise. 
Travelling  through  a  congested  tenement  district  on  an  ele- 
vated railroad  may  have  the  effect  of  arousing  intelligent 
citizens  to  the  necessity  of  civic  action  of  the  highest  import- 
ance. Travelling  through  the  same  section  by  a  subway 
leaves  the  citizens  in  blissful  or  complaining  ignorance  of 
the  conditions  that  need  to  be  remedied.  It  is  particularly 
distressing  to  think  of  the  natural  effect  upon  the  citizens  of 
Ifew  York  resulting  from  being  shot  through  tubes_  under 
the  East  river  and  the  ISTorth  river  as  compared  with  the 
effect  of  making  daily  trips  by  ferryboat  above  water  with 
the  harbor,  the  shipping  and  the  skyline  in  constant  view.  A 
city  where  subway  and  tunnel  traffic  is  predominant  gives 
an  uncomfortable  suggestion  of  a  human  ant-hill.  These 
various  considerations  make  it  imperative  that  subways  and 
tunnels  should  be  as  numerous  as  may  be  necessary  to  com- 
fortably accommodate  trafBc,  but  as  short  as  possible,  leaving 
feeders  and  connecting  lines  to  be  constructed  as  surface  or 
elevated  roads. 

The  subway  may  be  built  for  the  use  of  special  rapid  tran- 
sit trains  exclusively,  as  in  New  York,  or  for  the  joint  use 
of  surface  cars  and  elevated  trains,  as  is  true  in  part  in  Bos- 
ton and  Philadelphia.  As  long  as  the  general  system  of 
transit  lines  is  operated  by  private  companies,  it  is  logical  that 
the  subways  should  be  operated  by  private  companies.  In- 
deed, the  unification  of  operation  of  surface  lines,  elevated 
roads  and  subways  in  Boston  and  Philadelphia  shows  the 
subway  in  its  logical  connection  with  the  rest  of  the  trans- 
portation system.  The  importance  of  the  subway  as  the 
strategic  link  is  so  great,  however,  that  any  city  desiring  to 
maintain  control  over  the  use  of  its  streets  and  of  the  develop- 
ment of  that  department  of  the  public  service  known  as 
urban  transportation,  should  not  only  build  and  own  its 
subways,  but  should  lease  them  or  give  operating  rights  in 
them  either  for  short  periods  or  subject  to  termination  at 
any  time.  Subways  should  be  self-sustaining  and  to  this 
end  the  city  should  require  the  companies  using  them  to  pay 
rentals  sufficient  to  take  care  of  the  interest  on  the  bonds  is- 
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sued  by  the  city  for  subway  purposes.  It  is  notorious  that 
the  tendency  of  public  utility  corporations  is  toward  the 
constant  increase  of  capitalization  with  no  provision  for 
ever  paying  off  outstandng  bonds  except  by  the  issue  of  new 
ones.  Cities,  on  the  other  hand,  are  usually  required  either 
to  set  aside  a  sinking  fund  sufficient  to  retire  their  bonds 
when  due,  or  else  to  retire  them  serially  out  of  the  proceeds 
of  taxation.  This  wise  policy  should  control  in  relation  to 
subways  as  well  as  to  other  public  improvements.  It  is 
therefore  necessary,  either  that  the  subway  rentals  should  be 
sufficient  to  provide  for  a  sinking  fund  in  addition  to  in- 
terest charges,  or  that  such  a  sinking  fund  should  be  sup- 
ported out  of  taxes.  Under  most  conditions,  good  public 
policy  would  seem  to  require  that  a  subway  should  be  made 
to  pay  for  itself. 

While  there  is  a  very  marked  physical  distinction  between 
subways  and  elevated  roads,  it  is  a  fact  that  in  practice  the 
outlying  portions  of  a  comprehensive  subway  system  will 
naturally  be  on  viaducts  or  elevated  structures.  In  Brooklyn, 
many  of  the  "  elevated  "  roads  starting  from  the  center  of 
traffic  as  overhead  structures,  finish  in  the  suburbs  as  sur- 
face or  depressed  railways.  In  old  New  York  the  "  subway," 
starting  as  an  underground  tunnel,  ends  in  the  suburbs  as 
an  elevated  structure.  The  enormous  influence  that  the 
construction  of  rapid  transit  railroads  has  upon  the  value 
of  land  in  the  districts  tributary  to  them  points  to  the  possi- 
bility of  the  construction  of  outlying  lines  by  the  assessment 
of  the  cost  upon  the  property  benefited.  The  assessment 
plan  is  particularly  adapted  to  the  construction  of  elevated 
extensions  in  undeveloped  districts  to  connect  with  subways 
in  the  heart  of  the  city.  Elevated  lines  in  the  suburbs  are 
less  objectionable  than  in  congested  districts,  and,  more- 
over, with  the  exercise  of  wise  foresight,  a  city  might  easily 
provide  suburban  streets  and  avenues  of  sufficient  width  so 
that  elevated  roads  built  in  the  center  of  them  would  not  be 
in  any  sense  a  nuisance  and  would  indeed  provide  an  almost 
ideal  means  of  rapid  transit. 

439.  The  Boston  Transit  Commission  and  the  construction 
of  the  first  Boston  subway. — In  1893  a  special  act  was  passed 
by  the  Massachusetts  legislature  authorizing  the  mayor  of 
the  city  of  Boston  to  appoint,  subject  to  confirmation  by  the 
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board  of  aldermen,  three  persons  to  constitute  a  board  of 
subway  commissioners.^  This  board  was  authorized  "to 
lay  out  and  construct  a  subway  for  street  railway  purposes 
sufficient  to  contain  two  or  more  parallel  tracks,  with  suit- 
able approaches,  stations,  exits  and  entrances."  This  sub- 
way was  to  be  located  principally  under  Tremont  street. 
The  city  of  Boston  was  authorized  to  incur  indebtedness  and 
issue  bonds  to  an  amount  not  exceeding  two  million  dollars 
outside  of  the  city's  debt  limit  to  pay  the  expense  of  con- 
structing the  subway.  Subway  bonds  were  to  be  payable  in 
not  more  than  fifty  years  and  were  to  bear  interest  at  not 
more  than  four  per  cent.  Upon  the  completion  of  the  sub- 
way, the  commissioners  were  to  have  authority  "  to  compel 
the  cars  of  any  lines  of  street  railway  running  in  or  through 
said  city,  to  run  in  or  through  said  subway  at  such  rate  of 
compensation,  to  be  paid  by  the  railway  company  or  com- 
panies using  the  same,  to  said  city,  as  shall  be  determined  by 
the  board  of  railroad  commissioners  to  be  just  and  reason- 
able." The  subway  commissioners  were  also  authorized  to 
grant  to  any  private  corporation  the  right  to  place  any  pipes, 
wires  or  conduits  in  the  subway  on  terms  which  they  deemed 
just  and  reasonable.  This  act  was  to  take  effect  upon  its 
adoption  by  the  city  council. 

In  the  following  year,  when  the  Boston  Elevated  Railway 
Company  was  incorporated,  the  legislature  included  in  the 
act  of  incorporation  additional  provisions  for  the  construction 
of  a  subway.^  This  act  provided  that  the  governor,  with  the 
advice  and  consent  of  the  executive  council,  should  appoint 
two  "discreet  persons,"  who  with  the  subway  commissioners 
appointed  by  the  mayor  under  the  act  of  the  preceding  year, 
should  constitute  the  Boston  Transit  Commission  and  should 
hold  office  for  a  term  of  five  years  from  the  date  of  this  act, 
July  2,  1894.  Each  member  of  the  commission  was  to  re- 
ceive an  annual  salary  of  $5,000  or  such  other  sum  as  the  city 
council  should  provide.  Vacancies  were  to  be  filled  by  the 
mayor  or  the  governor,  according  as  they  occurred  among  the 
members  originally  appointed  by  the  one  or  the  other  of 
those  officials.  This  commission  was  required  to  choose  a 
chairman  and  was  authorized  from  time  to  time  to  choose  a 

•  Mnssaohusetts  Statutes,  1893,  Chapter  478. 
'  Ibid.,  1894,  Chapter  548. 
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secretary  and  "such  engineers,  clerks,  agents,  officers,  assist- 
ants and  other  employees,"  not  of  the  members  of  the  com- 
mission, as  it  might  deem  necessary.  The  commission  was 
also  authorized  to  determine  the  duties  and  compensation  of 
such  employees  and  to  remove  them  at  pleasure.  It  was  re- 
quired to  keep  accurate  account  of  all  its  expenditures  and 
make  an  annual  report  of  its  doings  to  the  city  council. 
This  commission  was  given  authority  to  construct  a  subway 
or  subways  of  sufficient  size  for  four  tracks  to  be  used  by 
railway  cars,  with  all  the  necessary  approaches^  entrances, 
sidings,  stations,  etc.  These  subways  were  to  be  constructed 
under  Tremont  and  Boylston  streets  and  under  or  in  the 
vicinity  of  certain  other  enumerated  streets.  The  commis- 
sion was  also  empowered  to  construct  a  tunnel  of  sufficient 
size  for  two  railway  tracks  running  to  East  Boston.  Before 
beginning  the  work  of  construction,  the  commission  was 
to  file  in  the  office  of  the  city  surveyor,  a  plan  showing 
the  route  or  location  of  the  portion  of  the  subway  about 
to  be  constructed.  This  plan  was  subject  to  alteration  at  any 
time  by  a  new  plan  signed  by.  the  commissioners  and  filed 
in  the  same  manner.  Within  the  limits  described  in  the  act, 
the  locations  of  the  subways,  tunnels,  stations,  etc.,  were  to 
be  in  the  discretion  of  the  commission.  Construction  was  to 
be  so  conducted  that  all  streets  and  places  under  or  near 
which  a  subway  was  being  built  would  be  open  for  traffic 
between  eight  o'clock  in  the  morning  and  six  o'clock  in  the 
afternoon.  The  commission  was  also  required  to  construct  a 
bridge  over  the  Charles  river,  having  regard  to  its  use  for 
railway  purposes,  and  might  in  its  discretion  reconstruct  one 
of  the  existing  bridges.  The  commission  was  authorized  to 
take  by  purchase  or  otherwise  in  fee  any  part  or  the  whole  of 
the  property  bounded  by  certain  streets,  and  might  take 
other  lands,  including  buildings,  which  it  deemed  necessary 
to  carry  out  the  purposes  of  this  act.  It  was  also  authorized 
to  take,  by  purchase  or  otherwise,  easements  in  lands,  includ- 
ing the  right  to  go  under  the  surface  or  to  go  through  or 
under  buildings.  Such  lands  or  easements  could  be  taken 
whether  the  property  was  already  held  under  title  derived 
through  eminent  domain,  or  otherwise.  It  was  expressly 
stipulated  that  the  taking  of  an  easement  in  a  given  parcel 
of  real  estate,  whether  consisting  of  unimproved  lands  or 
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land  and  buildings,  might  be  confined  to  a  portion  or  section 
of  the  parcel  fixed  by  horizontal  planes  of  division  either 
above,  below  or  at  the  surface  of  the  soil.  The  comniission 
was  authorized  to  remove  buildings  from  lands  which  it  had 
taken,  and  to  sell  or  lease  for  improvement  or  otherwise  any 
part  of  such  lands  or  any  interest  in  them,  whenever,  in  its 
opinion,  they  were  no  longer  required  for  subway  purposes. 

On  or  before  the  completion  of  the  subways  and  tunnels, 
the  commission  could  grant  locations  for  tracks  to  the  sub- 
ways and  for  two  tracks  in  them,  to  be  used  by  street  rail- 
ways. All  surface  tracks  were  then  to  be  removed  from  a 
certain  section  of  Tremont  street  and  Boylston  street,  and 
any  other  tracks  which  in  the  opinion  of  the  commission  had 
been  rendered  unnecessary  by  the  construction  of  these  sub- 
ways or  tunnels  and  which  were  located  above  them  or  within 
a  distance  of  1000  feet  from  any  entrance  to  them,  could 
also  be  removed  from  the  streets.  Subject  to  the  approval  of 
the  board  of  railroad  commissioners,  the  Boston  Transit  Com- 
mission was  to  fix  by  contract  the  terms  and  conditions  and 
rates  of  compensation  for  the  locations  granted  for  two 
tracks  in  any  of  the  subways  or  tunnels,  but  any  such  con- 
tract was  to  be  limited  to  fifty  years.  Surface  tracks  were 
not  to  be  maintained  in  the  portion  of  any  street  from  which 
the  commission  had  ordered  the  tracks  removed.  The  com- 
mission was  authorized  to  order  the  temporary  removal  or 
relocation  of  any  surface  tracks  on  streets  under  or  near 
which  subways  were  to  be  constructed.  Any  person  or  corpo- 
ration using,  or  authorized  by  law  to  use  wires  on  the  route 
of  any  such  subway  or  tunnel  was  authorized  to  place  them 
in  it  on  terms  which  the  commission  might  approve,  and  the 
commission  was  required  to  designate  locations  in  or  adjoin- 
ing the  subways  or  tunnels,  for  sewers,  water  pipes,  or  elec- 
trical conduits,  and  was  authorized  to  fix  the  terms  and 
conditions  and  the  rates  of  compensation  to  be  paid  for  such 
locations. 

The  amount  of  bonds  that  might  be  issued  for  subway  pur- 
poses was  increased  to  $7,000,000,  and  such  further  amount 
in  addition  to  the  $750,000  already  appropriated  as  might 
be  necessary  for  the  completion  of  the  Charlestown  Bridge 
and  its  approaches.  These  bonds  were  to  run  for  forty  years 
and  bear  interest  at  not  more  than  four  per  cent  per  annum. 
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The  debt  incurred,  except  the  $750,000  already  issued  on 
account  of  the  bridge,  was  not  to  be  included  in  determining 
the  city's  limit  of  indebtedness.  The  Boston  sinking  fund 
commission  was  required  to  establish  a  sinking  fund  for  the 
payment  of  the  rapid  transit  bonds.  All  premiums  received 
from  the  sale  of  bonds  and  all  proceeds  from  the  sale  of 
lands  or  rights  taken  under  this  act  were  to  be  placed  in  the 
sinking  fund.  It  was  stipulated  that  all  rents,  percentages  or 
other  annual  compensation  received  for  the  use  of  the  sub- 
ways, tunnels  or  adjacent  locations,  or  for  the  use  of  any 
lands  or  rights  taken  by  the  commission  under  this  act,  should 
be  used  annually,  first,  to  meet  any  deficiency  in  the  sinking 
fund  requirements  of  the  bonds,  and,  second,  to  meet  the  in- 
terest on  the  bonds.  The  surplus,  if  any,  was  to  be  part  of 
the  city's  revenue  for  the  maintenance  of  its  parks. 

440.  The  lease  of  the  Tremont  Street  Subway— Soston. 
— Pursuant  to  the  authority  granted  by  the  acts  described 
in  the  preceding  section,  the  Boston  Transit  Commission 
undertook  to  build  the  subway  in  Tremont  and  Boylston 
streets,  and  on  December  7,  1896,  when  this  subway  was 
nearly  completed,  the  commission  entered  into  a  contract 
with  the  West  End  Street  Eailway  Company  for  its  exclusive 
use,  for  a  period  of  twenty  years  dating  from  the  time  when 
the  right  to  use  the  subway  or  any  portion  of  it  should  first 
accrue.  The  commission  was  to  determine  when  the  use  of 
the  subway  should  begin  and  to  notify  the  company  of  its 
decision  in  the  matter.  If,  in  the  judgment  of  the  commis- 
sion, portions  of  the  subway  could  be  used  to  advantage 
before  the  completion  of  the  whole,  such  use  was  to  begin 
when,  in  the  judgment  of  the  commission,  a  reasonable  time 
subsequent  to  the  completion  of  such  particular  portion  of 
the  subway  had  been  allowed  to  the  company  for  its  equip- 
ment. The  rental  to  be  paid  by  the  company  was  fixed  at  a 
sum  equal  to  four  and  seven-eighths  per  cent  of  $7,000,000, 
or  of  the  net  cost  of  the  subway  if  that  should  be  less  than 
$7,000,000.  The  company  was  also  to  pay  such  additional 
compensation  as  would  make  its  aggregate  payments  equal 
to  a  toll  of  five  cents  for  each  passage  through  the  subway  by 
a  car  not  more  than  twenty-five  feet  in  body  length  and  at  a 
proportionately  greater  rate  for  cars  of  greater  length.  Any 
car  going  through  the  subway  in  one  direction  and  then 
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returning  was  to  be  considered  as  making  two  passages. 
Cars  used  for  carrying  tlie  mails,  construction  and  repair 
cars  and  motor  cars  pure  and  simple,  were  not  to  be  included 
in  computing  the  number  of  passages  for  which  toll  was  to 
be  charged.  Extra  payments  on  account  of  toll,  if  any,  were 
to  be  made  quarterly. 

In  determining  the  net  cost  of  the  subway,  there  was  to 
be  included  "all  lawful  expenditures  of  every  kind  incurred 
by  the  Commission  on  account  of  the  acquisition  and  con- 
struction "  of  its  premises  and  property.  In  this  amount 
was  to  be  included  sums  paid  on  account  of  damages  to  prop- 
erty as  well  as  for  personal  injuries.  The  incidental  ex- 
penses of  the  commission,  including  the  salaries  of  the  com- 
missioners, were  also  to  be  included.  Interest  at  the  rate  of 
four  per  cent  per  annum  on  construction  expenditures,  ac- 
crued up  to  the  time  when  the  company  should  begin  to  use 
the  subway,  was  to  be  reckoned  in  the  cost.  From  tlic  gross 
cost  so  ascertained,  there  was  to  be  deducted  all  moiiey  that 
the  commission  might  have  received  from  the  sale  or  other 
disposition  of  property  or  rights  which  had .  been  in- 
cluded in  estimating  the  gross  cost,  as  well  as  a  fair  valuation 
of  any  property  or  rights  so  included  which,  though  not 
actually  disposed  of,  would  not,  in  the  judgment  of  the  com- 
mission, be  needed  for  the  use  of  the  company.  After  all 
such  extra  property  and  rights  had  been  actually  and  finally 
disposed  of,  there  was  to  be  an  adjustment  of  the  cost  of  the 
subway  and  its  additions  upon  the  basis  of  the  actual  pro- 
ceeds received  from  such  disposition.  At.  the  time  when  the 
use  of  the  whole  or  any  part  of  the  property  was  to  begin,  the 
commission  was  to  submit  to  the  company  a  statement  of 
the  net  cost  of  tlie  subway,  "  showing  with  reasonable  detail 
what  is  included  therein." 

If  at  any  time  during  the  term  of  the  lease  the  company 
should  be  deprived  in  whole  or  in  part  of  the  use  of  the  sub- 
way by  any  cause  resulting  from  "the  act  of  God,  public 
enemies,  mobs,  riots,  the  falling  or  settling  of  buildings, 
bursting  of  pipes  outside  the  subway,  explosions  of  gas,  or 
works  or  excavations  carried  on  or  permitted  by  said  city  or 
other  public  authority,  or  the  filling  or  caving  in,  or  other 
physical  obstruction  of  the  subway,  or  any  part  thereof,"  not 
due  to  the  company's  negligence  and  not  due  to  tlie  location. 
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maintenance  or  use  of  the  wires  or  other  apparatus  which 
the  city  was  authorized  to  maintain  in  the  subwaj,.  then  the 
compensation  to  be  paid  by  the  company,  or  a  just  and 
reasonable  part  of  it,  was  to  be  abated  during  such  depriva- 
tion. 

It  was  stipulated  that  the  company  should  "  suitably  lay 
and  maintain  in  first-class  condition  railway  tracks  in  proper 
places  in  the  subway,  together  with  the  appointments  and 
apparatus  necessary  for  the  safe  and  convenient  operation  " 
of  the  railway  and  should  provide  and  maintain  "  all  wires, 
electrical  or  other  apparatus  or  equipment  necessary  or  con- 
venient for  the  furnishing  of  power  and  light"  in  the  sub- 
way. The  company  was  also  required  to  provide  the  "  requi- 
site pumps,  fans  and  ventilating  apparatus,"  and,  in  general, 
completely  to  "equip  and  furnish  the  subway  with  all 
machinery,  piping,  apparatus  and  furniture  proper  and 
adapted  thereto  and  necessary  for  the  convenient  main- 
tenance and  operation  of  a  railway  therein,  and  for  the  safety 
and  accommodation  of  the  passengers  upon  said  railway." 
The  entire  equipment  provided  by  the  company  was  to 
remain  the  company's  property  so  long  as  it  continued  to 
occupy  and  use  the  subway  under  the  provisions  of  this  con- 
tract. Upon  the  termination  of  such  use,  the  city  was  to 
take  over  and  pay  for  the  equipment  at  its  then  fair  value 
to  be  determined  by  the  board  of  railroad  commissioners. 
The  power  to  be  used  in  the  operation  of  the  railway  was  to 
be  "either  electricity,  compressed  air,  or  some  agent  the  use 
of  which  will  not  be  accompanied  by  smoke,  steam  or  any 
noxious  products  which  might  impair  the  purity  of  the  at- 
mosphere within  the  subway."  The  use  and  the  manner  of 
use  of  any  motive  power  were  to  be  subject  to  the  approval 
of  the  commission,  but  the  use  of  electricity  was  specifically 
approved  by  the  contract.  Neither  steam  nor  animals  were 
to  be  used  in  the  subway  as  a  motive  power  except  temporarily 
in  emergencies.  The  company  was  required  to  light  the  sub- 
way and  the  cars  running  through  it  suitably,  adequately 
and  to  the  satisfaction  of  the  commission  by  electricity;  or, 
as  an  alternative,  the  company  might  from  time  to  time  use 
"  such  other  illuminating  agents "  as  might  be  approved  by 
the  commission.  It  was  stipulated,  however,  that  "no 
iluminating  gas  of  any  description  shall  be  used  therein, 
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nor  any  illuminating  agent  which  is  explosive."  The  com- 
pany agreed  to  maintain  the  subway,  except  for  repairs  made 
necessary  by  act  of  God,  public  enemies,  or  other  causes  for 
which  the  company  was  not  responsible,  and  to  keep  it  in 
"  good  order  and  condition  as  a  complete  structure  adapted 
to  the  maintenance  and  use  of  lines  of  railway." 

The  city  was  not  to  be  responsible  to  the  company  for 
damages  of  any  kind  "resulting  from  any  defects  in  the 
subway,  whether  structural  or  arising  out  of  want  of  repair," 
or  from  any  other  cause  after  the  use  of  the  subway  by  the 
company  had  begun,  unless  the  damage  resulted  from  the 
location,  maintenance  or  use  of  the  wires  or  other  apparatus 
maintained  by  the  city  in  the  subway.  Furthermore,  the 
city  was  not  to  be  responsible  for  damages  to  persons  or  prop- 
erty resulting  from  the  operation  or  use  of  the  subway,  the 
company  being  required  to  assume  all  such  obligations.  As 
in  the  case  of  repairs,  however,  the  company's  responsibility 
would  not  extend  to  loss  from  injuries  growing  out  of  acci- 
dents or  events  for  which  the  company  was  not  to  blame. 
The  company  agreed  not  to  make  any  claim  against  the  city 
for  damages  on  account  of  the  removal  of  the  surface  tracks 
from  Tremont  and  Boylston  streets,  or  on  account  of  the 
removal  of  other  tracks  on  the  order  of  the  commission,  on 
condition  that  during  the  term  of  this  contract,  the  right  to 
maintain  tracks  in  the  locations  from  which  the  company's 
tracks  were  so  removed,  should  not  be  granted  to  any  other 
person  or  company  for  street  railway  purposes.  The  com- 
pany was  also  to  restore  the  pavements  on  those  portions  of 
the  streets  from  which  its  tracks  were  removed. 

The  governor,  the  mayor,  the  city  engineer  and  the  mem- 
bers of  the  Boston  Transit  Commission  and  of  the  board  of 
railroad  commissioners,  with  their  respective  engineers,  were 
to  have  free  entry  at  all  times  for  the  inspection  of  the  sub- 
way. The  company  was  to  keep  the  subway  thoroughly 
clean  and  free  from  unnecessary  dampness,  and  was  to  keep 
the  air  in  the  subway  pure  by  artificial  ventilation  when 
necessary.  The  company  was  also  to  keep  the  stations  and 
their  approaches  free  from  ice  and  snow.  No  substantial 
alterations  or  additions  were  to  be  made  by  the  company  in 
the  subway  except  with  the  approval  of  the  commission. 
No  "structures,  machinery,  merchandise,  apparatus,  adver- 
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tisements  or  property  of  any  sort,"  Bot  necessary  or  proper 
for  the  operation  of  the  company's  railway  and  the  per- 
formance of  its  contract,  were  to  be  placed  in  the  subway, 
except  that  the  company  might  maintain  boothij  on  each  plat- 
form for  the  sale  of  newspapers,  periodicals  and  books,  so  far 
as  the  commission  had  the  right  to  grant  this  privilege.  It 
was  stipulated,  however,  that  if  such  authority  should  be 
denied  by  the  courts,  there  should  be  no  abatement  of  the 
rental  in  consequence  of  such  denial.  The  commission 
reserved  the  right,  whenever  in  its  judgment  public  con- 
venience and  necessity  so  required,  to  make  additions,  im- 
provements or  changes  in  the  subway,  within  the  limits  then 
fixed  by  the  law,  and  the  company  would  be  required  to  equip 
and  use  the  subway  after  such  changes  had  been  made,  the 
same  as  before,  paying  as  rental  four  and  seven-eighths  per 
cent  on  the  net  cost  of  the  changes  in  addition  to  the  original 
cost  of  the  subway.  The  total  annual  compensation  to  be 
paid  by  the  company  was  limited,  however,  to  four  and  seven- 
eighths  per  cent  on  $7,000,000,  unless  a  charge  of  five  cents 
per  car  trip  should  exceed  that  amount. 

The  company  was  given  authority  to  grant,  upon  such 
terms  as  it  might  deem  expedient,  to  any  person  or  company 
not  authorized  to  carry  on  a  railway,  but  having  authority 
to  maintain  wires,  conduits  or  pneumatic  tubes  for  other 
purposes  along  any  portion  of  the  subv*ay  route  the  privi- 
lege of  placing  such  fixtures  in  the  subway  to  such  an  extent 
as  would  be  practicable  without  interference  with  its  primary 
use.  In  case  the  party  desiring  such  privileges  could  not 
agree  with  the  company  on  terms,  the  matter  was  to  be  settled 
by  the  commission,  but  in  all  cases  the  rental  was  to  be  paid 
to  the  company.  The  city,  however,  reserved  the  right  to 
place  its  police  and  fire  alarm  wires  and  apparatus  in  the 
subway  without  charge,  but  these  fixtures  were  to  be  located 
so  as  not  to  interfere  with  the  use  of  the  subway  which  the 
company  was  authorized  to  make. 

If  the  company  or  its  successor  should  fail  to  pay  the 
compensation  agreed  upon  for  the  use  of  the  subway  for  a 
period  of  three  months  after  it  had  become  due,  or  if  the 
company  failed  to  maintain  and  operate  a  railway  in  the 
subway,  for  a  period  of  three  months,  then  the  city  of  Boston 
would  have  the  right  to  terminate  the  contract  and  to  re- 
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possess  itself  of  the  subway,  unless  the  company's  failure 
was  due  to  causes  ever  which  it  had  no  control.  If  the  city 
exercised  its  right  of  re-entry,  however,  it  would  have  to  take 
over  the  company's  equipment  and  pay  for  it  at  a  valuation  to 
be  determined  by  the  board  of  railroad  commissioners.  The 
company  was  forbidden  to  remove  from  the  subway  "  any 
tracks,  wires,  apparatus,  equipment  or  other  property " 
necessary  to  the  maintenance  of  the  subway  and  the  opera- 
tion of  a  railway  in  it,  "  except  for  the  purpose  of  repairs  or 
renewal  or  for  the  substitution  of  eqxiivalent  structures, 
property,  apparatus  or  equipment."  In  case  of  the  termina- 
tion of  the  contract  prior  to  the  expiration  of  the  twenty- 
year  period  and  the  re-entry  of  the  city  of  Boston  into  pos- 
session of  the  property,  the  company  would  have  to  indemnify 
the  city  for  all  loss  and  damages  sustained  during  the  re- 
mainder of  the  contract  period  by  reason  of  such  termina- 
tion. It  was  stipulated  that  all  powers  of  action  reserved 
to  the  commission  should,  after  the  termination  of  the  com- 
mission's existence,  vest  in  the  board  of  railroad  commis- 
sioners, except  as  otherwise  provided  in  the  contract  itself, 
until  some  other  tribunal  had  been  designated  by  law  for 
the  purpose. 

The  West  End  Street  Eailway  Company,  or  any  other 
company  running  cars  in  the  subway,  wag  to  be  subject  with 
respect  to  the  equipment  and  operation  of  its  railway  to  the 
general '  laws  at  that  time  in  force  or  thereafter  enacted 
relating  to  street  railways. 

A  portion  of  the  original  Boston  subway  was  opened  for 
use  in  1897,  and  the  entire  work  was  completed  in  1898. 
The  net  cost  of  the  subway  upon  the  basis  of  which  the 
rentals  of  the  Boston  Elevated  Eailway  Company  were 
figured  on  June  30,  1909,  was  $4,100,864.'  The  rental 
received  by  the  city  for  the  year  1908-1909  amounted  to 
$223,323,  of  which  $11,578  was  on  account  of  tolls,  repre- 
senting the  excess  of  the  rental  over  a  return  of  four  and 
seven-eighths  per  cent  on  the  net  cost  of  the  subway. 

441.  Construction  and  lease  of  the  East  Boston  Tunnel. — 
The  second  subway  constructed  by  the  Boston  Transit  Com- 
mission is  known  as  the  East  Boston  Tunnel.     It  was  built 

» Fifteenth  Annual  Report  oE  the  Boston  Transit  Commission,  for  the  year 
ending  June  30, 1909,  p.  17. 
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under  the  provisions  of  the  act  of  1897  amending  the  charter 
of  the  Boston  Elevated  Eailway  Company.^  This  act  required 
that  whenever  the  company  should  be  authorized  to  begin 
the  construction  of  its  elevated  railroad  over  the  first  route 
applied  for,  the  Boston  Transit  Commission  should  construct 
a  tunnel  or  tunnels  of  sufficient  size  for  the  operation  of  a 
■  double  track  railway  from  a  point  on  or  near  Hanover 
street  or  some  point  suitable  for  a  connection  with  the,  sub- 
way or  subways  constructed  under  authority  of  the  act  of 
1894  incorporating  the  company  and  establishing  the  Boston 
Transit  Commission,  to  a  point  at  or  near  Maverick  Square 
in  East  Boston.  It  was  provided  that  "said  tunnel  or 
tunnels  shall  be  constructed  in  a  thorough  and  substantial 
manner,  with  special  reference  to  strength,  durability  and 
safety  for  railway  travel,  and  shall  be  water-tight,  or  in  case 
of  leakage  the  water  shall  be  taken  care  of  by  said  city." 
The  act  further  provided  that  when  the  tunnel  was  com- 
pleted it  should  be  leased  to  the  Boston  Elevated  Eailway 
Company  for  a  term  of  twenty-five  years  beginning  with  the 
passage  of  the  act.  The  annual  rental  was  to  be  three-eighths 
of  one  per  cent  of  the  company's  gross  receipts  on  all  the 
lines  owned,  leased  or  operated  by  it.  The  company  was  to 
have  the  exclusive  use  of  the  tunnel.  The  city  was  to  collect 
from  each  person  passing  through  the  tunnel  in  either 
direction  a  toll  of  one  cent,  but  if  the  rental  plus  the  tolls 
collected  amounted  in  any  year  to  a  sum  sufficiently  in, 
excess  of  the  interest  and  sinking  fund  requirements  of 
the  bonds  issued  on  account  of  the  tunnel  to  convince  the 
board  of  railroad  commissioners  that  the  toll  could  be 
reduced,  the  board  was  authorized  on  petition  of  ten  citizens 
to  reduce  the  toll  accordingly,  for  the  next  ensuing  calendar 
year.  Moreover,  the  toll  could  be  discontinued  altogether 
whenever  in  the  opinion  of  the  board  of  railroad  commis- 
sioners the  rental  alone  would  meet  the  interest  and  sinking 
fund  requirements.  In  case  of  a  reduction  of  the  toll  below 
one  cent,  the  lower  rate  was  to  be  provided  for  by  the  sale 
of  tickets,  but  the  cash  toll  was  to  continue  as  before.  The 
entire  amount  of  the  tolls  and  rentals  were  by  this  act 
pledged  to  meet  the  principal  and  interest  of  the  bonds  issued 
for  the  construction  of  the  tunnel  or  tunnels,  with  the  pro- 

'  Massachusetts  Statutes,  1897,  chapter  500, 


504  MUNICIPAL  FRANCHISES. 

vision,  however,  that  if  at  any  time  after  the  tolls  had  been 
discontinued,  the  rentals  alone  in  any  one  year  should  prove 
to  be  more  than  sufficient  to  meet  the  debt  charges,  the  ex- 
cess over  such  requirements  should  be  treated  as  general 
revenue  of  the  city.  In  ease  the  rentals  and  tolls  collected 
should  at  any  time  prove  insufficient  to  meet  the  fixed 
charges,  then  the  city  was  to  apply  to  that  purpose  so  far  as 
necessary  any  moneys  received  from  the  taxation  of  the  com- 
pany's property  and  franchises.  The  company  was  to  act  as 
the  city's  agent  for  the  collection  of  the  tolls. 

It  was  not  until  December  24,  1904,  that  the  lease  of  the 
East  Boston  Tunnel  to  the  Boston  Elevated  Railway  Com- 
pany was  finally  effected.  By  the  terms  of  this  lease  the  use 
of  the  tunnel  was  to  begin  December  30,  1904,  and  was  to 
expire  as  required  by  the  act  already  described,  twenty-five 
years  from  June  10,  1897,  that  is  to  say,  on  June  10,  1922. 
The  rental  and  the  tolls  prescribed  in  the  act  were  stipulated 
in  the  lease.  The  terms  and  conditions  of  the  lease  with 
reference  to  equipment,  repairs,  maintenance,  liability  for 
damages,  incidental  use  by  other  companies  and  by  the  city, 
purchase  in  ease  of  default  or  at  the  expiration  of  the  term, 
etc.,  were  substantially  the  same  as  the  provisions  in  the 
lease  of  the  Tremont  street  subway  already  described.  The 
total  cost  of  the  East  Boston  Tunnel  up  to  June  30,  1909, 
was  $3,225,437.^  The  city's  income  from  toll  receipts  after 
subtracting  the  cost  of  collection,  was  $107,663  during  the 
year  1908-1909,  and  the  rental  paid  by  the  company  during 
the  year  1908,  being  three-eighths  of  one  per  cent  of  the  com- 
pany's gross  receipts  for  the  year,  amounted  to  $51,685. 

442.  Additional  subways  in  Boston. — The  Boston  Transit 
Commission,  whose  existence  was  originally  limited  to  a 
period  of  five  years,  was  given  a  new  lease  of  life  from  time 
to  time  by  various  acts  of  the  Massachusetts  legislature.  In 
1902,  the  legislature  provided  for  the  construction  of  a  third 
subway  which  is  known  as  the  Washington  Street  Tunnel.* 
It  was  provided  that  within  ninety  days  after  the  passage 
of  the  act  authorizing  the  construction  of  this  subway,  the 
Boston  Transit  Commission  should  enter  into  a  contract 
with  the  Boston  Elevated  Railway  Company,  with  that  com- 

*  Fifteenth  Annual  Report  ot  the  Boston  Transit  ComigissiQn,  already  cited 

p.  26.  

'  .>  IVIassacbusetts  Statutes,  1902,  Chapter  534. 
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pany's  consent,  for  the  exclusive  use  of  the  tunnel  and  sub- 
way for  a  period  of  twenty-five  years  from  the  beginning  of 
such  use,  at  an  annual  rental  equal  to  four  and  one-half  per 
cent  of  the  net  cost  of  the  work.  The  net  cost  was  to  include 
all  preliminary  expenses  of  the  commission,  together  with 
interest  at  three  and  one  quarter  per  cent  during  the  period 
of  construction.  The  commission  was  not  to  proceed  with  the 
construction,  however,  unless  the  compaUy  entered  into  the 
contract  as  set  forth  and  the  act  was  accepted  by  the  voters. 
One  of  the  purposes  of  the  Washington  Street  Tunnel  was  to 
provide  accommodations  for  the  company's  elevated  trains, 
so  that  they  could  be  removed  from  the  original  subway, 
leaving  it  for  the  exclusive  use  of  surface  cars.  The  lease 
of  the  Washington  Street  Tunnel  was  effected  by  a  contract 
dated  September  25,  1902,  between  the  city  acting  by  the 
Boston  Transit  Commission  and  the  Boston  Elevated  Eail- 
way  Company.  Under  this  contract  the  company  was  au- 
thorized not  only  to  maintain  booths  for  the  sale  of  news- 
papers, periodicals  and  books,  but  also  to  admit  "unob- 
jectionable advertisements "  in  places  specially  adapted  for 
the  purpose,  and  to  make  "  such  other  uses  of  the  premises, 
not  impairing  the  use  for  the  transportation  of  passengers," 
as  the  board  of  railroad  commissioners  might  from  time  to 
time  approve.  If,  however,  the  board  should  at  any  time 
determine  that  these  supplementary  uses  were  diminishing  or 
impairing  the  safety,  accommodation,  convenience  or  com- 
fort of  passengers,  or  were  in  conflict  with  the  best  interests 
of  the  public,  the  company  agreed  forthwith  to  discontinue 
such  uses  to  the  extent  specified  in  a  written  notice  from  the 
board.  Other  provisions  of  the  lease  were  similar  to  those 
contained  in  the  leases  of  the  original  subway  and  the  East 
Boston  Tunnel. 

The  Washington  Street  Tunnel  was  constructed  at  a  cost  of 
■  nearly  $8,000,000,  and  was  opened  for  use  November  30, 1908. 

The  construction  of  still  another  subway  and  tunnel  in 
Boston  to  be  known  as  the  Eiverbank  Subway,  has  been 
authorized  by  the  Massachusetts  legislature,  conditioned  upon 
its  being  asked  for  er  accepted  by  the  Boston  Elevated  Eail- 
way  Company.^ 

443.    The    Cambridge    subway    franchise. — In    1906,    the 

'  Massachusetts  Statutes,  1907,  Chapter  573, 
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Boston  Elevated  Eailway  Company  acquired  a  franchise 
direct  from  the  Massachusetts  legislature  for  the  construction 
of  certain  subways  in  Main  street  and  other  streets  in  Cam- 
bridge, to  be  connected  with  the  subways  in  Boston  by  means 
of  the  new  Cambridge  bridge  over  the  Charles  river.^  The 
company  was  not  to  commence  the  construction  of  the  Main 
street  subway,  however,  until  it  had  filed  in  the  office  of  the 
city  engineer,  within  twelve  months  after  the  acceptance  of 
this  act,  a  plan  showing  the  proposed  route  and  the  general 
form  and  method  of  construction,  with  the  location  of  pro- 
posed stations,  tracks  and  approaches;  nor  until  this  plan 
had  been  submitted  to  the  mayor  for  approval.  Any  such 
plan  could  be  amended  or  altered  at  any  time  by  a  new  plan. 
Within  thirty  days  after  the  plan  had  been  filed,  whether  the 
mayor  had  approved  it  or  not,  the  company  was  to  apply  to 
the  board  of  railroad  commissioners  to  approve  the  plan  or 
alter  it  as  might  be  deemed  necessary.  The  city  was  author- 
ized to  employ  a  competent  engineer  at  the  company's  expense 
with  whom  to  consult  in  regard  to  the  plan  and  the  construc- 
tion of  the  subways  authorized  by  the  act.  The  company  was 
given  the  right  of  eminent  domain  for  the  purpose  of  ac- 
quiring lands,  rights  of  way  and  easements.  It  was  provided 
by  this  act  that  "a  taking  or. purchase  of  an  easement  or 
limited  estate  or  right  in  a  given  parcel  of  real  estate, 
whether  such  parcel  consists  of  unimproved  land  or  of  land 
and  buildings,  may  be  confined  to  a  part  or  section  of  such 
parcel,  fixed  by  planes  of  division  or  otherwise,  below,  above 
or  at  the  surface  of  the  soil,  and  in  such  case  no  taking  need 
be  made  of  other  parts  or  sections  thereof  except  of  such 
easements  therein,  if  any,  as  the  company  may  deem  neces- 
sary." The  process  of  acquiring  land  or  easements  by  emi- 
nent domain  was  described  as  follows : 

"  To  make  any  taking  for  subway  purposes  by  right  of  eminent 
domain  tlie  company  shall  cause  to  be  recorded  in  the  registry  of  deeds 
of  the  southern  district  of  the  county  of  Middlesex,  a  description  of  the 
lands,  easements,  estates  or  rights  taken,  as  certain  as  is  required  in  a 
common  conveyance  of  land,  with  a  statement  that  the  same  are  taken 
for  subway  purposes  under  the  authority  of  this  act,  signed  by  a 
majority  of  its  directors;  and  the  lands,  easements,  estates  or  rights  so 
described  shall  thereupon  be  taken  for  such  purposes.  The  company 
shall  at  the  same  time  give  notice  of  such  taking  to  the  owner  of  the 

>  Massachusetts  Statutes,  1906,  Chapter  520. 
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property  taken,  if  known,  but  want  of  such  notice  sliall  not  affect  the 
validity  of  the  taking,  nor  extend  the  time  for  proceedings  for  damages. " 

On  the  written  request  of  the  company  the  mayor  was  to 
order  the  temporary  or  permanent  removal  or  relocation  of 
any  surface  tracks  other  than  tracks  of  a  steam  railroad,  or 
of  any  conduits,  pipes,  wires  or  other  fixtures  not  belonging 
to  the  city  or  the  company  which  the  company  deemed  to 
interfere  with  the  construction  or  operation  of  its  subways. 
At  the  same  time,  however,  the  city  was  to  grant  new  loca- 
tions for  all  structures  so  removed.  The  work  of  relocating 
the  fixtures  was  to  be  without  expense  to  the  Boston  Elevated 
Railway  Company  except  in  the  case  of  gas  pipes  and  tele- 
phone or  electric  lighting  conduits  or  cables.  Fixtures  of 
these  kinds  were  to  be  removed  by  the  company,  the  owner 
paying  for  any  new  material  required,  and  the  cost  of  the 
.work  so  far  as  it  formed  a  part  of  the  cost  of  the  subway  to 
be  repaid  by  the  owner  to  the  city,  upon  the  purcha'se  of  the 
subway  by  the  city.  The  mayor  was  authorized  to  require 
that  whenever  the  company  made  an  excavation  in  any  public 
street  or  place,  it  should  deliver  such  part  of  the  surplus 
materials  as  it  did  not  sell,  at  a  point  or  points  within  two 
miles  of  the  place  of  excavation  as  directed  by  the  mayor. 
Such  materials  might  be  conveyed  on  street  railway  tracks 
already  built  or  on  street  railways  laid  in  temporary  loca- 
tions which  the  city  was  required  to  grant  to  the  company 
upon  request.  So  far  as  practicable,  all  subway  work  was 
to  be  done  so  as  to  leave  each  street  or  a  reasonable  part  of  it 
open  for  travel  between  seven  o'clock  in  the  morning  and 
six  o'clock  in  the  afternoon  of  each  secular  day  except  holi- 
days, but  where  deemed  necessary  by  the  company  streets 
could  be  closed  to  public  travel  along  the  line  of  construction 
for  distances  not  exceeding  one-third  of  a  mile. 

The  company  was  authorized  to  eonstnict  subway  stations 
at  convenient  points,  with  suitable  exits  and  approaches 
subject  to  the  mayor's  approval,  but  in  case  of  any  street 
less  than  sixty  feet  wide,  all  exits  and  approaches  except 
platforms  and  approaches  to  them  from  buildings  were  to  be 
located  outside  of  the  street  limits.  In  case  of  any  deter- 
mination by  the  city  or  by  any  of  its  officials  of  any  question 
arising  in  the  course  of  the  subway  work,  the  company  could 
appeal  within  seven  days  to  the  board  of  railroad  commis- 
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sioners,  which  would  have  the  final  determination  of  the 
question  at  issue. 

The  company  was  not  to  enter  into  a  contract  with  any 
other  person  or  corporation  for  the  placing  of  wires  in  the 
subway  for  a  time  extending  beyond  the  period  of  twenty 
years  from  the  opening  of  the  subway  for  use,  or  extending 
beyond  the  purchase  of  the  subway  by  the  city.  The  com- 
pany was  required  to  file  with  the  city  auditor  of  accounts 
"correct  copies  of  all  bills  or  accounts  of  the  cost  of  con- 
struction," as  the  work  went  on.  Upon  the  completion  of  any 
subway,  before  it  could  be  opened  for  public  use  it  was  to  be 
examined  by  the  board  of  railroad  commissioners  and  a  cer- 
tificate was  to  be. granted  the  company  to  the  effect  that  the 
subway  was  in  safe  condition  for  operation. 

By  this  act  the  company  was  required  to  give  up  its  loca- 
tion for  an  elevated  railway  connecting  the  cities  of  Boston 
and  Cambridge  as  set  forth  in  the  company's  charter  amend- 
ment of  1897,  and,  in  lieu  of  an  elevated  route,  it  was  to 
operate  through  a  subway  or  tunnel  which  the  Boston  Transit 
Commission  was  authorized  to  build  to  connect  existing  sub- 
ways in  Boston  with  the  new  Cambridge  bridge.  Within  six 
months  after  the  acceptance  of  the  act,  the  company  was  to 
request  the  commission  to  construct  thi?  tunnel  or  subway, 
and  the  commission  was  required  to  proceed  with  the  con- 
struction upon  plans  determined  by  it,  or  revised  by  the 
board  of  railroad  commissioners  on  appeal  taken  by  the  com- 
pany. Any  tunnel  construction  under  or  within  one  hundred 
feet  of  Boston  Common  was  to  be  as  far  as  practicable  water- 
tight, and  the  work  was  to  be  carried  on  so  as  to  avoid  the 
draining  of  moisture  from  the  surrounding  soil  or  the  doing 
of  other  injury  to  trees. 

The  subways  constructed  by  the  company  in  Cambridge, 
together  with  their  appurtenances,  equipment  and  locations 
and  the  right  to  maintain  them,  were  to  be  held  by  the  com- 
pany on  the  same  tenure  and  with  the  same  rights,  privileges 
and  immunities  as  had  already  been  provided  in  respect  to 
the  company's  elevated  lines  and  structures.  It  was  provided, 
however,  that  at  any  time  after  the  expiration  of  twenty 
years  from  the  opening  for  use  of  the  Main  street  subway, 
pr  at  any  earlier  time  by  agreement  with  the  company,  the 
city  should  have  the  right  to  take  over  the  subway  upon  pay- 


SUBWAYS  AND  TUNNELS.  509 

ment  of  such  an  amount  as  would  reimburse  the  company 
for  the  original  cost  of  the  work,  including  the  appurtenances 
and  equipment  of  the  subway,  but  not  including  rolling 
stock,  together  with  the  cost  of  all  additions  or  alterations 
that  had  been  lawfully  made,  with  simple  interest  at  seven 
per  cent  per  annum  on  the  cost  paid  in  by  the  company's 
stockholders,  to  be  computed  from  the  date  of  such  payment, 
but  not  prior  to  the  opening  of  the  subway,  in  addition  to 
interest  at  three  and  one-quarter  per  cent  per  annum  on  all 
sums  expended  in  construction,  less  any  and  all  dividends 
that  may  have  been  declared  up  to  the  date  of  purchase. 
There  were  also  to  be  subtracted  from  the  purchase  price  any 
amounts  accruing  to  the  company  from  property  acquired  in 
connection  with  the  construction  of  the  subway,  but  not 
needed  for  subway  purposes.  The  city  was  also  to  have  the 
right  to  purchase  any  other  subways  constructed  under  this 
act  in  Cambridge. 

444.  Construction  and  operating  conditions  of  the  New 
York  Subway. — The  origin.al  subway  of  New  York  was  built 
under  a  contract  for  constfuetion  and  operation  dated  Feb- 
ruary 21,  1900.  Under  this  contract  the  cost  of  the  subway 
was  to  be  met  by  funds  supplied  by  the  city.  The  contractor, 
on  the  other  hand,  was  required  to  supply  at  his  own  expense 
"  full  and  sufficient  equipment,  including  all  rolling  stock, 
motors,  boilers,  engines,  wires,  subways,  conduits  and  mechan- 
isms, machinery,  tools,  implements  and  devices  of  every 
nature  whatever,  used  for  the  generation  or  transmission  of 
motive  power,  and  including  all  power  houses,  real  estate 
necessary  therefor,  or  for  the  generation  or  transmission  of 
motive  power,  and  all  apparatus  for  signalling  and  ventila- 
tion." The  amount  of  the  equipment  was  to  be  at  least  suffi- 
cient to  furnish  at  one  time  trains  of  three  cars  on  the  local 
tracks  at  two-minute  intervals  and  trains  of  four  cars  on 
the  express  tracks  at  five-minute  intervals,  each  car  having 
a  minimum  seating  capacity  of  forty-eight  persons.  The 
motive  power  supplied  was  to  be  of  such  a  character  as  not 
to  require  combustion  in  the  tunnels  or  on  the  viaducts. 
The  motors  were  to  be  of  sufficient  power  to  haul  trains  of 
five  cars  at  an  average  of  thirty-five  miles  an  hour,  with 
stations  one  and  one-half  miles  apart,  allowing  ten  seconds 
for  each  stop.     The  ears  were  to  be  constructed  so  as  to 
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"  facilitate  to  the  utmost  a  quick  discharge  and  loading  of 
passengers."  Both  motors  and  cars  were  to  be  so  designed  as 
to  have  a  handsome  and  attractive  appearance  inside  and  out. 
They  were  to  be  constructed  of  the  best  material  and  work- 
manship and  special  care  was  to  be  taken  "  to  avoid  all  loose 
or  rattling  parts."  Extra  provision  was  also  to  be  made  for 
the  thorough  ventilation  of  the  cars.  The  signalling  devices 
were  to  be  of  the  most  approved  and  reliable  character,  with 
preference  given  to  a  system  that  would  automatically  stop 
a  train  in  the  event  of  a  motorman  failing  to  obey  the  danger 
signal.  The  general  plans  of  the  equipment,  including  the 
designs  for  cars  and  devices  for  signals  and  ventilation,  were 
to  be  submitted  to  the  board  of  rapid  transit  railroad  com- 
missioners for  approval. 

Coupled  with  the  provisions  for  the  construction  of  the 
subway  and  its  equipment  there  was  a  lease., of  the  road  to  the 
contractor  for  maintenance  and  operation  for  a  period  of  fifty 
years  from  the  date  on  which  the  subway  should  be  declared 
complete  by  the  rapid  transit  board.  The  subway  was  divided 
into  four  sections,  however,  and  'the  contract  provided  that 
the  term  of  the  lease  should  be  reckoned  for  each  section 
from  the  date  when  the  first  section  should  be  put  into 
operation.  Moreover,  the  contractor  was  given  the  right  to 
a  renewal  of  the  lease  for  an  additional  period  of  twenty-five 
years,  in  case  he  made  written,  demand  on  the  rapid  transit 
board  not  more  than  two  years  and  not  less  than  one  year 
before  the  expiration  of  the  original  fifty-year  term.  The 
renewal  lease  was  to  be  in  the  same  form  as  the  original, 
v;ith  the  exception  that  the  term  was  to  be  twenty-five  years 
instead  of  fifty,  that  no  provision  was  to  be  made  for  a  fur- 
ther renewal  and  that  the  amount  of  the  annual  rental  was 
to  be  readjusted.  It  was  stipulated  that  the  rental  during 
the  renewal  period  should  not  be  less  than  the  average 
amount  of  the  annual  rental  for  the  ten  calendar  years  of 
the  original  lease  next  preceding  the  contractor's  demand  for 
a  renewal.  Subject  to  this  minimum  requirement,  the 
amount  of  the  rental  was  to  be  agreed  upon  between  the  rapid 
transit  board  and  the  contractor,  or,  in  case  they  could  not 
agree,  was  to  be  fixed  by  arbitration  or  by  appropriate  suit 
or  proceeding  in  the  supreme  court. 

The  title  to  the  subway  was  to  be  in  the  city  from  the 
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beginning.  The  contractor  under  the  original  lease  was 
required  to  pay  an  annual  rental  equal  to  the  intrest  on  the 
bonds  issued  by  th^  city  to  meet  the  cost  of  construction,  plus 
a  sum  equal  to  one  per  cent  on  the  whole  aniount  of  such 
bonds.  A  concession  was  made  to  the  contractor,  however, 
in  regard  to  rentals  in  excess  of  interest  on  bonds  during  the 
first  ten  years  of  operation.  It  was  stipulated  that  during 
the  first  five-year  period,  the  excess  should  be  such  sum,  not 
exceeding  one  per  cent,  as  would  equal  the  excess  of  the 
contractor's  profits  in  the  operation  of  the  railroad  over  five 
per  cent  on  the  capital  invested  by  him.  During  the  second 
five-year  period,  the  contractor  was  required  to  pay  one-half 
of  one  per  cent  in  excess  of  interest  and  an  additional  amount, 
not  exceeding  another  one-half  of  one  per  cent,  equal  to  the 
excess  of  the  contractor's  profits  in  operation  over  five  per  cent 
per  annum  on  his  investment.  It  was  stipulated  in  regard  to 
the  interest  charges  that  they  should  include  interest  on  ad- 
ditional bonds  issued  for  construction  purposes  subsequent 
to  the  commencement  of  operation.  It  was  also  stipulated 
that  bonds  issued  to  pay  interest  on  bonds  during  construc- 
tion, but  not  bonds  issued  to  pay  for  rights,  easements,  priv- 
ileges or  property  other  than  lands  acquired  in  fee,  should 
be  included  in  the  total  of  construction  bonds  on  which  the 
contractor  was  to  pay  interest.  During  the  first  ten  years 
of  operation,  the  contractor  was  to  furnish  the  rapid  transit 
board  with  quarterly  statements  showing  the  amount  of 
capital  invested  in  the  enterprise,  not  including  borrowed 
money;  the  gross  receipts  arising  from  the  operation  of  the 
subway,  and  the  operating  expenses  of  the  road,  including 
actual  expenditures  for  repairs  and  maintenance  and  for 
interest  on  borrowed  money,  but  not  making  allowance  other- 
wise for  wear  and  depreciation.  After  the  expiration  of  the 
first  ten-year  period,  the  contractor's  quarterly  statement  was 
to  show  the  gross  receipts  of  the  road.  It  was  stipulated 
that  the  city  comptroller,  or  the  rapid  transit  board,  should 
have  the  right  to  examine  the  contractor's  books  and  put  the 
officers  or  servants  of  the  contractor  under  oath  in  order  to 
verify  any  of  these  statements. 

Under  the  construction  provisions  of  the  agreement  the 
contractor  bound  himself  to  construct  the  railroad  so  that  it 
should  be  "  an  intra-urban  railway  of  the  very  best  character 
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according  to  the  highest  modern  standard,  in  respect  of 
safety,  speed  and  convenience  and  in  all  other  respects." 
During  the  term  of  the  lease  the  contractor  agreed  to  oper- 
ate the  railroad  "carefully  and  skilfully  according  to  the 
highest  known  standards  of  railway  operation."  Local  trains 
were  to  he  run  at  an  average  speed,  including  station  stops, 
of  not  less  than  fourteen  miles  an  hour,  while  the  speed  of 
express  trains  was  to  be  not  less  than  thirty  miles  an  hour. 
It  was  provided  that  the  contractor  should  "  so  far  as  is 
practicable"  meet  all  reasonable  reqtiirements  of  the  public 
in  respect  to  frequency  and  character  of  its  railway  service 
to  the  full  capacity  of  the  railroad.  Provision  was  made 
for  all-night  operation.  From  half-past  eleven  to  one  o'clock 
and  from  five  to  six  in  the  morning  trains  were  to  be 
run  stopping  at  all  stations  at  intervals  of  not  more 
than  ten  minutes,  and  between  one  and  five  o'clock  in 
the  morning  trains  were  to  be  run  at  least  every  fifteen 
minutes. 

The  contractor  agreed  to  operate  the  railroad  with  the 
highest  regard  to  the  safety  of  passengers,  employees  and  all 
other  persons.  Mechanical  or  other  devices  for  safety  were 
to  be  of  the  very  best  known  character.  The  contractor  was 
required  to  protect  the  city  against  all  claims  for  personal 
injuries. 

During  the  term  of  the  lease,  the  contractor  was  to  keep  the 
railroad  and  the  equipment  in  every  part  in  thorough  repair, 
and  was  to  restore  and  replace  every  part  that  should  wear 
out  or  cease  to  be  useful  so  that  at  all  times  and  at  the  ter- 
mination of  the  lease,  the  railroad  would  be  in  "thoroughly 
good  and  solid  condition  and  fully  and  perfectly  equipped, 
presently  ready  for  continuous  and  practical  operation  to  the 
full  limit  of  its  capacity."  If  the  contractor  should  unrea- 
sonably fail  or  refuse  to  remedy  completely  any  loss,  wear, 
decay  or  defect,  the  rapid  transit  board  would  have  the  right 
to  do  the  necessary  work  and  charge  it  up  to  the  contractor, 
whose  duty  it  was  to  "  keep  the  stations,  tunnels  and  all  other 
parts  of  the  railroad  clean,  free  from  unnecessary  dampness, 
and  in  that  and  in  all  other  respects  in  thoroughly  good  order 
and  condition."  The  contractor  was  not  to  permit  adver- 
tisements in  the  stations  or  cars  which  would  interfere  with 
the  easy  identification  of  stations  or  otherwise  interfere  with 
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efficient  operation.  The  stations  and  cars  were  to  be 
thoroughly  heated  and  lighted  so  "that  passengers  may  con- 
veniently read  therein."  The  contractor  was  to  keep  the 
waiting-rooms  in  clean  and  comfortable  condition,  and  to 
provide  in  them  proper  seating  capacity  and  good  drinking 
water.  He  was  also  to  provide  in  connection  with  stations 
suitable  water-closets  and  was  to  keep  them  in  sanitary  con- 
dition. All  tunnels,  stations  and  cars  wore  to  be  thoroughly 
ventilated  with  pure  air.  The  tunnels  were  to  be  kept  suffi- 
ciently lighted  at  all  times  to  permit  inspection  of  their 
tracks,  walls  and  roofs. 

The  motive  power  was  to  be  either  electricity  or  compressed 
air.  It  was  provided,  however,  that  if  "  in  the  future  develop- 
ment of  the  railway  art,  any  method  of  generating  or  trans- 
mitting power  superior  to  electricity  and  involving  no  com- 
bustion or  other  injury  to  the  purity  of  the  atmosphere  in 
the  tunnels  or  in  the  cars  shall  be  discoveied  to  be  practicable, 
then  the  contractor  shall  have  the  right  to  adopt  such  dif- 
ferent method  if  approved  by  the  board." 

The  contractor  was  to  provide  all  reasonable  conveniences 
for  the  inspection  of  the  railroad  and  its  equipment  by  the 
rapid  transit  board,  its  members  or  its  employees,  who  were 
to  have  access  at  any  time  upon  authority  of  the  board  to  any 
part  of  the  railroad  or  its  equipment  or  to  any  materials  of 
the  railroad  in  process  of  manufacture.  It  was .  expressly 
provided  that  the  contractor  should  not  at  any  time  within 
three  years  before  the  end  of  the  term  of  the  lease  "permit 
the  equipment  to  be  less  in  quantity  or  inferior  in  quality  to 
the  equipment  as  it  shall  have  been  at  any  prior  time  during 
the  term  of  the  lease." 

It  was  stipulated  that  the  contractor  might  use  the  railroad 
fcr  the  carriage  of  freight  or  express  matter,  on  condition 
that  such  use  "  shall  not  to  any  extent  or  in  any  way  interfere 
with  the  use  of  the  railroad  to  its  fullest  capacity  for  all 
passengers  who  shall  desire  to  be  carried  upon  it."  During 
the  term  of  the  lease,  the  contractor  was  to  be  "  entitled  to 
charge  for  a  single  fare  upon  the  railroad  the  sum  of  five 
cents,  but  no  more."  It  was  stipulated,  however,  that  he 
might  provide  special  conveniences  on  not  more  than  one  car 
of  each  train,  and  collect  from  every  passenger  using  such 
car  a  reasonable  charge  for  such  additional  conveniences  fur- 
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nished  him.  Not  more  than  one  smoking  car  was  to  be  pro- 
vided on  each  train. 

At  the  termination  of  the  lease,  or  of  its  renewal,  the  city 
was  to  buy  and  the  contractor  was  to  sell  "  the  whole  of  the 
property  of  the  contractor  employed  in  and  about  the  equip- 
ment, maintenance  and  operation  of  the  railroad."  The 
city's  right  to  buy  was  to  be  protected  by  its  lien  on  the  equip- 
ment. The  purchase  was  to  be  made  "  at  a  reasonable  price, 
due  regard  being  had  to  the  condition,  wear  and  tear  of  the 
property."  The  purchase  price  was  to  be  fixed  by  agreement 
or  by  arbitration' or  by  appropriate  proceedings  in  court.  At 
the  termination  of  the  lease,  the  city  was  to  have  the  right, 
whether  or  not  the  purchase  price  had  been  ascertained  or 
paid,  "  to  take  possession  and  use  and  operate  "  all  the  con- 
tractor's property,  subject,  however,  to  the  city's  liability  to 
pay  the  value  of  the  equipment  when  ascertained,  with  inter- 
est from  the  time  of  taking  possession.  The  lease  was  not 
to  be  assignable  except  with  the  written  approval  of  the 
rapid  transit  board. 

Under  the  contract  and  lease  just  described,  John  B. 
McDonald,  the  original  contractor,  commenced  the  con- 
struction of  the  subway.  Prior  to  the  beginning  of  operation, 
however,  he  assigned  his  contract,  with  the  approval  of  the 
rapid  transit  board  to  the  Interborough  llapid  Transit  Com- 
pany, a  railroad  corporation  organized  for  the  purpose  of 
operating  the  subway  and  the  elevated  lines  of  Manhattan 
and  The  Bronx. 

The  subway  constructed  under  this  contract,  which  ia 
known  as  "  Contract  No.  1,"  extends  from  the  City  Hall 
iiorthward  through  the  borough  of  Manhattan  and  into  the 
borough  of  The  Bronx  by  two  branches. 

Two  years  later,  on  July  21,  1903,  the  rapid  transit  board 
entered  into  a  second  contract  for  subway  construction,  known 
as  "  Contract  No.  2,"  which  was  for  the  construction,  equip- 
ment, maintenance  and  operation  of  the  subway  extension 
commencing  at  the  Post  Office  and  running  south  under 
Broadway  to  the  Battery  and  thence  under  the  East  river  to 
Brooklyn  to  the  terminal  of  the  Long  Island  Railroad  at 
the  intersection  of  Flatbush  and  Atlantic  avenues.  The 
terms  of  this  contract  were  substantially  the  same  as  those 
of  "  Contract  No.  1,"  with  a  few  exceptions.'    The  original 
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period  of  the  lease  was  fixed  at  thirty-five  years  instead  of 
fifty  years.  On  the  new  route,  no  ,pro\ision  was  made  for 
separate  express  and  local  service,  and  the  average  speed  of 
all  trains,  including  station  stops,  was  to  be  not  less  than 
twelve  niiles  an  hour.  Moreover,  "  Con'tract  No.  2  "  provided 
that  "no  posters,  billboards  or  advertisements  of  any  kind 
not  necessary  in  the  operation  of  the  railroad  shall  be  allowed 
at  or  in  stations  except  with  the  written  permission  of  the 
board  revocable  at  any  time,  it  being  the  policy  of  the  City 
that  public  property  shall  not  be  obstructed,  disfigured  or 
made  ugly  by  advertisements." 

445.  The  legal  procedure  required  for  the  constmction  of 
a  rapid  transit  railroad  in  New  York. — The  construction  of 
a  subway  in  New  York  involves  the  overcoming  of  countless 
and  almost  insuperable  difficulties.  The  legal  procedure  re- 
quired is  almost  as  complex  and  difficult  as  the  physical  pro- 
cess of  construction.  The  present  rapid  transit  law,  which 
provides  for  the  construction  of  subways,  follows  the  pre- 
cedent of  the  original  rapid  transit  act  of  1875  under  which 
most  of  the  elevated  roads  were  built,  in  one  important  re- 
spect, namely,  this :  it  recognizes  the  essentially  public  charac- 
ter of  rdpid  transit  projects  born  of  the  city's  need.  Con- 
gestion of  population  and  resulting  congestion  in  traffic  and 
transit  facilities  have  led  the  people  of  conservative  New 
York  to  see  that  railroads  of  this  type  are  of  necessity  public 
enterprises.  In  1894,  after  the  first  serious  attempt  to  bring 
about  the  construction  of  a  subway  had  failed,  largely 
through  the  unwillingness  of  private  capital  to  finance  the 
enterprise,  the  people  of  the  city  at  a  referendum  election 
voted  by  an  overwhelming  majority  of  those  who  took  part, 
in  favor  of  municipal  construction.  Subsequent  to  this  vote 
and  as  a  result  of  the  legislation  that  grew  out  of  it,  municipal 
construction  was  the  only  method  lawfully  open  to  the  rapid 
transit  authorities  until  the  rapid  transit  amendments  of  1909 
we^e  passed  by  the  legislature. 

The  first  step  toward  a  subway  consists  in  the  laying  out 
of  the  route,  which  is  now  a  function  of  the  public  service 
commission  for  the  first  district  as  the  successor  of  the  old 
board  of  rapid  transit  railroad  commissioners.  A  public 
hearing  is  held,  and  thereafter,  if  the  commission  sees  fit,  it 
adopts  resolutions  describing  the  route  and  the  general  plan 
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of  construction,  specifying  the  maximum  number  of  tracks  to 
be  provided  for  along  dilferent  portions  of  the  route  and  as 
to  whether  at  particular  points  the  structure  is  to  be  a  sub- 
way, a  viaduct  or  an  ^elevated  extension.  These  resolutions 
are  then  transmitted  to  the  board  of  estimate  and  apportion- 
ment of  the  city  for  concurrence.  If  the  route  and  general 
plan  of  construction  as  laid  out  by  the  public  service  commis- 
sion are  approved  by  the  board  of  estimate  after  a  public 
hearing,  they  are  then  referred  to  the  mayor.  Although 
the  mayor  is  chairman  of  the  board  of  estimate,  and  has  three 
votes  out  of  a  total  of  sixteen  in  that  body,  his  separate  and 
additional  approval  of  the  resolutions  adopting  a  rapid  tran- 
sit route  is  required,  and  there  is  no  power  in  the  public  serv- 
ice commission  or  any  branch  of  the  city  government  to 
overcome  his  disapproval.  If,  however,  the  mayor's  approval 
is  secured,  it  then  becomes  incumbent  on  the  public  service 
commission  to  attempt  to  secure  the  consent  of  the  majority 
in  interest  of  the  abutting  property  owners  along  the  line  of 
the  proposed  route.  If  after  a  complete  canvass  it  is  found 
that  the  consents  cannot  be  obtained, — and  this  is  almost 
universally  the  case  with  reference  to  routes  in  the  heart  of 
the  city, — the  commission  may  apply  to  the  appellate  division 
of  the  supreme  court,  first  or  second  judicial  department,  as 
the  case  may  be,  to  appoint  three  commissioners  to  take  evi- 
dence and  determine  whether  or  not  the  proposed  rapid  transit 
road  ought  to  be  constructed  and  operated.  If  these  commis- 
sioners report  favorably  and  their  report  is  confirmed  by  the 
court,  the  route  is  at  last  validated.  Thereupon,  if  the  com- 
mission is  in  a  position  to  proceed  with  the  enterprise,  its 
counsel  prepares  a  form  of  contract  and  its  engineer  the  de- 
tail plans  of  construction.  After  a  form  of  contract  has  been 
drafted,  the  commission  is  required  to  hold  a  public  hearing 
upon  its  terms  and  conditions.  After  the  commission  has 
adopted  the  form  of  contract,  it  must  be  submitted  to  the  cor- 
poration counsel  for  his  approval  "  as  to  form."  After  his 
approval  has  been  secured  and  the  detail  plans  have  been 
prepared  and  adopted,  the  commission  may  advertise  for  bids. 
On  account  of  the  necessity  for  co-operation  between  the 
commission  and  the  board  of  estimate  and  apportionment,  it 
is  customary  for  the  commission  to  seek  the  advice  of  the 
board  of  estimate  prior  to  the  adoption  of  a  form  of  contract 
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upon  the  general  policy  to  be  followed  with  particular  ref- 
erence to  the  question  whether  proposals  shall  be  asked  for 
construction  only  or  for  construction,  equipment,  mainte- 
nance and  operation.  If,  after  advertisement,  bids  are  re- 
ceived, the  commission  opens  them  on  a  day  set,  and  after  due 
consideration  awards  the  contracts.  Even  at  this  stage  of  pro- 
ceedings, however,  it  is  necessary  to  secure  the  approval  of 
the  board  of  estimate  and  apportionment  authorizing  the 
commission  to  execute  the  contracts  and  providing  funds 
from  which  the  contractors  are  to  be  paid.  If  these  require- 
ments are  successfully  met,  the  commiKsion  may  then  exe- 
cute the  contracts,  which  become  binding  upon  the  city  comp- 
troller's certifying  that  the  money  required  for  carrying  them 
out  has  been  duly  appropriated.  At  the  end  of  this  long, 
tedious  procedure  the  work  of  construction  may  begin.  There 
are  still,  however,  great  difficulties  to  be  overcome  in  the  ac- 
quisition of  the  necessary  lands  and  easements  at  those  points 
on  the  route  where  the  subway  runs  through  private  property 
or  through  streets  not  yet  legally  opened 

446.  Political,  financial  and  strategic  difficulties  involved 
in  the  construction  of  additional  subways -New  York. — It 
is  small  wonder  that  progress  in  the  construction  of  subways, 
even  in  the  face  of  an  imperative  need,  continues  to  be  an 
exasperatingly  slow  and  painful  process.  The  difficulties, 
naturally,  are  multiplied  whenever  there  is  a  divergence  in 
the  policies  favored  by  the  public  service  commission  and  by 
the  board  of  estimate  and  the  mayor.  By  reason  of  the  fact 
that  the  commission  is  an  appointive  body  named  by  the 
governor  of  the  state,  while  the  board  of  estimate  is  a  local 
body  the  control  of  which  is  regarded  as  the  chief  prize  in 
local  politics,  the  opportunities  for  dissension,  to  say  nothing 
of  mere  divergence  in  opinion,  are  plentiful.  The  fact  that 
the  city  is  subject  to  a  constitutional  limitation  in  its  debt 
incurring  powers  also  complicates  the  situation,  for  the  enor- 
mous growth  of  the  city's  indebtedness  in  recent  years  has 
fully  kept  pace  with  the  tremendous  increase  in  its  wealth,  so 
that  it  is  constantly  on  the  verge  of  its  debt  limit.  The  state 
constitution  was  amended  in  1909  so  as  to  relieve  from  the 
debt  limit  bonds  issued  for  subway  and  dock  purposes  which 
are  fully  self-sustaining.  It  is  to  be  noted,  however,  that 
under  this  constitutional  amendment  bonds  cannot  be  issued 
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for  subways  merely  on  the  expectation,  even  though  that 
expectation  is  founded  on  an  operating  contract,  that  they 
will  be  self-sustaining.  It  is  only  after  they  have  been  issued 
within  the  debt  limit  and  have  as  a  matter  of  fact  proven  to 
be  self-sustaining  that  they  can  be  eliminated  from  considera- 
tion so  as  to  release  an  equivalent  amount  of  city  credit  to 
be  used  in  providing  funds  for  additional  subways.  But 
even  these  difficulties  are  not  so  serious  as  the  fact  that  the 
existing  subway  is  under  the  irrevocable  control  of  a  private 
company  for  a  period  of  nearly  seventy  years,  so  far  as  the 
bulk  of  the  line  is  concerned,  without  the  company's  being 
under  any  obligation  whatever  to  extend  its  lines  either  by 
the  construction  of  new  subways  or  by  their  operation  after 
they  have  been  built  by  the  city.  The  logic  of  municipal 
development  and  history  points  persistently  to  monopoly  un- 
der public  control  as  the  only  rational  method  of  operating 
a  local  transit  system.  The  city  of  New  York  is  in  a  dilem- 
ma, therefore,  either  horn  of  which  is  ruinous.  To  invite  com- 
petition in  subway  construction  and  operation  runs  counter 
to  all  the  lessons  of  experience.  On  the  other  hand,  to  leave 
the  existing  company  in  the  possession  of  its  monopoly  means 
that  the  development  of  the  subway  system,  which  has  long 
been  recognized  as  in  a  peculiar  way  a  public  function,  will 
be  absolutely  controlled  by  private  rather  than  public  motives. 
If  any  one  lesson  is  brought  home  with  absolutely  convincing 
force  in  the  present  difficulties  of  New  York  in  regard  to 
subway  construction,  it  is  the  superlative  wickedness  of  plac- 
ing a  municipal  rapid  transit  system  under  the  control  of 
a  private  company  for  a  long  period  of  years  without  reserv- 
ing the  power  of  revocation  and  without  imposing  the  obli- 
gation to  build  or  operate  reasonable  extensions  and  provide  all 
necessary  service  to  meet  the  requirements  of  the  community 
at  the  command  of  the  public  authorities  who  are  responsi- 
ble for  the  initiation  and  carrying  out  of  public  policies.^ 

447.  Short-term  leases  or  indetermiTiate  grants  for  the 
future-New  York.— The  people  of  New  York  saw  their  mis- 
take shortly  after  the  contract  for  the  original'  subway  was 
granted,  and  the  rapid  transit  act  was  amended  so  as  to  im- 

'This  section  was  written  in  August,  1910.  In  December,  the  present  operating 
company,  alarmed  by  prospective  competition,  made  an  offer  which  recognized 
the  principle  that  the  city  should  have  the  right  to  require  the  operation  ot  ex- 
tensions, 
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pose  upon  the  rapid  transit  authorities  the  policy  of  short- 
term  leases.  It  was  claimed,  however,  that  this  policy  did  not 
offer  sufRcient  inducements  to  private  companies  even  to 
undertake  the  equipment  and  operation  of  suhways  con- 
structed by  the  use  of  city  funds,  and  for  a  few  years  there 
was  a  substantial  deadlock  in  the  subway  situation,  charged 
in  many  quarters  to  the  handicap  of  this  law.  The  evils  of 
long-term  franchises  and  contracts,  from  which  the  city  was 
already  suffering,  were  matched  by  the  evils  of  the  short- 
term  franchise  and  contract  which  tended  to  prevent  develop- 
ment and  failed  to  recognize  the  natuial  permanence  and 
continuity  of  all  great  public  enterprises.  In  1909,  however, 
the  legislature,  upon  the  recommendation  of  the  public  serv- 
ice commission,  adopted  certain  radical  amendments  to  the 
rapid  transit  act,  one  of  which  opened  the  way  for  the  utiliza- 
tion of  private  capital  in  the  construction  of  subways  under  a 
long-term. contract  revocable  at  any  time  after  the  expiration 
of  ten  years  upon  the  purchase  of  the  property.  This 
change  in  the  law,  coupled  with  the  amendment  authorizing 
the  construction  of  rapid  transit  lines  by  special  assess- 
ments on  the  property  benefited,  and  the  elimination  of 
self-sustaining  bond  issues  from  the  debt  limit  have  removed 
some  of  the  greatest  difficulties  in  the  way  of  subway  de- 
velopment in  New  York  City.  There  seems  to  be  no  reason 
to  expect,  however,  that  the  slow-moving  processes  to  which 
I  have  already  referred  will  ever  permit  the  city  to  overtake 
its  need  in  subway  construction,  at  least  not  until  a  long 
time  after  the  growth  of  the  city  has  been  checked  by  causes 
that  cannot  now  be  clearly  foreseen. 

Under  the  amendments  to  the  rapid  transit  act  the  public 
service  commission,  with  the  approval  of  the  local  authorities, 
may  grant  a  franchise  for  the  construction  and  operation 
of  a  subway  by  private  capital.  It  is  required,  however,  that 
in  any  such  franchise  there  shall  be  a  reservation  to  the 
city  of  the  right  to  terminate  the  grant  and  purchase  the  sub- 
way and  its  equipment,  including  power  plant,  at  any  time 
after  the  expiration  of  ten  years  from  the  commencement  of 
operation.  The  price  that  may  be  paid  is  limited  to  actual 
cost,  plus  fifteen  per  cent  if  the  property  is  purchased  im- 
mediately upon  the  expiration  of  the  ten-year  period.  If 
purchase  is  deferred,  however,  it  is  provided  that  the  price 
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at  which  the  property  can  be  taken  over  shall  gradually  de- 
crease until  at  the  end  of  the  full  term  of  the  grant  nothing 
shall  be  paid  except  for  equipment.  The  franchise  must 
provide  that  the  gross  income  derived  from  the  operation  of 
the  railroad,  after  deducting  operating  expenses,  taxes,  pay- 
ments to  reserve  and  sinking  funds  and  not  more  than  six 
per  cent  annual  interest  on  the  actual  cost  of  construction 
and  equipment,  shall  be  divided  share  and  share  alike  be- 
tween the  city  and  the  grantee.  At  any  time  within  one  year 
prior  to  the  date  of  the  termination  or  forfeiture  of  the  fran- 
chise by  the  city,  or  prior  to  the  expiration  of  the  full  term 
of  the  grant,  the  public  service  commission  may,  with  the 
approval  of  the  board  of  estimate  and  apportionment,  grant 
a  new  franchise  or  may  enter  into  contracts  for  the  equip- 
ment, maintenance  or  operation  of  the  railroad  or  may  it- 
self operate  the  road.  After  the  proposed  franchise  has  been 
prepared  and  approved  as  to  form  by  the  local  authorities, 
the  commission  may  advertise  for  proposals  or  bids,  all  of 
which  shall  refer  to  the  proposed  certificate  or  franchise 
and  shall  offer  the  terms  upon  which  the  bidder  will  under- 
take to  construct,  equip,  maintain  and  operate  the  railroad 
in  so  far  as  to  set  forth  any  or  all  of  the  following  matters, 
as  may.be  required  by  the  commission:  "  (1)  the  annual 
interest  desired  upon  the  cost  of  construction  and  equipment 
prior  to  payment  of  any  part  of  income  or  increase  to  the 
city;  (3)  the  period  at  the  end  of  which  the  plant  and  prop- 
erty except  equipment  .  .  .  shall  become  the  property  of 
the  city  without  compensation;  (3)  the  amount  of  money  for 
which  galleries  for  subsurface  structures  to  be  paid  for  with 
public  money  in  connection  with  the  construction  of  such 
railroad  will  be  constructed;  (4)  such  transfer  conveniences 
with  other  roads,  specifications  as  to  the  cost  of  construction 
and  other  provisions  as  the  commission  may  think  proper  to 
require."  After  receiving  bids,  the  commission  may  reject 
all  such  proposals  and  readvertise,  "or  may  accept  any  of 
such  proposals  as  will,  in  the  judgment  of  said  commission, 
best  promote  the  public  interest  and  grant  a  franchise  and  exe- 
cute such  certificate  accordingly,  subject  to  the  approval  of 
the  board  of  estimate  and  apportionment." 

448.    Form  of  contract  oflfered  for  the  Tri-Borougli   Rapid 
Transit    Railroad— New    York, — No  subways  have  yet  been 
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constructed  under  the  section  of  the  new  law  which  I  have  just 
described.  On  September  1,  1910,  however,  the  commission 
finally  approved  a  form  of  contract  which  was  later  adver- 
tised to  secure  bids  for  the  construction,  equipment,  main- 
tenance and  operation  of  the  so-called  Tri-Borough  Eapid 
Transit  Eailroad,  a  project  that  if  carried  through  under  a 
single  contract  would  probably  require  the  investment  of 
approximately  $200,000,000  for  construction  and  equipment. 
While  no  bids  were  received  in  response  to  this  invitation, 
the  form  of  contract  is  of  especial  interest  as  embodying 
the  latest  proposition  for  a  subway  franchise  worked  out 
under  the  terms  of  the  most  modern  legislation  on  the  sub- 
ject. It  constitutes  a  printed  book  of  more  than  450  pages 
and  contains  not  only  a  detailed  description  of  routes  but 
also  minute  specifications  for  the  construction  and  equipment 
of  the  subway,  as  well  as  an  elaborate  statement  of  the  condi- 
tions of  operation. 

The  contractor  is  required  to  furnish  equipment  sufficient 
for  the  operatio-n  of  the  following  schedules  for  a  period  of 
at  least  two  hours : 

"Fully  loaded  express  trains  of  ten  (10)  cars  shall  be  operated  over 
all  main  line  express  tracks  at  a  headway  not  exceeding  one  and  one- 
half  (li)  minutes,  and  when  sooperatingshall  cover  not  less  than  twenty- 
five  (35)  miles  per  hour  in  the  run  from  terminal  to  terminal  of  said  main 
line  express  tracks,-  including  the  stops  at  intermediate  stations.  This 
service  shall  continue  to  the  respective  terminals  of  the  branch  lines  at 
such  headway  and  at  such  speed  as  the  local  conditions  of  the  brancJi 
.  lines  will  permit. 

"Fully  loaded  local  trains  of  ten  (10)  cars  shall  be  operated  over  all 
main  line  local  tracks  at  a  headway  not  exceeding  one  and  one-half  (1'^) 
minutes  and  when  so  operating  shall  average  not  less  than  fifteen  (15) 
miles  per  hour  in  the  run  from  terminal  to  terminal  of  said  main  line 
local  tracks  including  stops  at  stations.  This  service  shall  be  divided 
between  the  respective  branch  lines  as  the  traffic  requires  and  shall  be 
continued  to  the  ends  of  these  branch  lines  if  this  course  is  considered 
necessary  by  the  commission." 

The  equipment  under  this  form  of  contract  includes  tracks 
and  all  other  appurtenances  separable  from  the  subway 
structure  itself,  as  well  as  the  requisite  power  houses  and 
sub-stations. 

The  contractor  is  required  to  state  the  number  of  years 
during  which  he  desires  to  hold  possession  of  the  railroad. 
He  must  also  state  the  percentage  of  the  cost  of  construction 
which  he  is  willing  to  get  aside  in  a  separate  fund  for  aroor- 
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tization  purposes  and  the  rate  of  annual  interest  which  he 
desires  to  be  allowed  on  his  entire  investment.  He  is  also 
required  to  state  the  rate  of  interest  which  the  amortization 
fund  shall  be  deemed  to  bear,  compounded  semi-annually. 
All  of  the  contractor's  accounts  are  to  be  kept  in  accordance 
with  the  public  service  commissions  law  and  any  uniform 
system  that  may  be  established  from  time  to  time  by  the 
commission.  The  cost  of  construction  of  the  railroad,  which 
is  to  be  amortized  during  the  period  of  the  contract,  is  made 
up  of  the  following  items: 

(1)  "  The  actual  and  necessary  net  cost  in  money  to  the  Contractor  of 
all  labor  and  materials  entering  into  the  construction  of  the  Railroad, 
including  premiums  actually  and  necessarily  paid  on  insurance  against 
damages  during  construction." 

(3)  "  The  actual  and  necessary  net  cost  in  money  to  the  Contractor  of 
any  real  estate  or  interest  therein  acquired  for  terminals  or  storage 
yards,  together  with  the  actual  and  necessary  expense  in  connection 
with  such  acquisition." 

(3)  "Taxes,  assessments  and  interest  actually  and  necessarily  paid 
upon  the  other  itums  of  cost  of  construction  prior  to  the  beginning  of 
operation  of  thu  railroad." 

(4)  "The  sum  actually  and  necessarily  paid  by  the  Contractor  for 
superintendence,  engineering  and  administration  in.  and  about  the  con- 
struction of  the  Railroad." 

(5)  "A  sum  for  the  actual  and  necessary  organization  and  preliminary 
expenditures  of  the  Contractor  to  be  determined  by  the  Commission." 

The  cost  of  equipment  is  to  be  made  up  of  similar  items 
except  that  nothing  will  be  allowed  for  organization  and 
preliminary  expenditures  or  for  premiums  paid  on  damage 
insurance  during  the  course  of  construction. 

The  contractor's  gross  income  derived  from  the  enterprise 
is  to  be  distributed  at  the  end  of  each  quarter  in  the  follow- 
ing way: 

(1)  The  actual  and  necessary  expenses  of  administration, 
maintenance  and  operation. 

(2)  Taxes  and  assessments. 

(3)  An  amount  to  be  prescribed  by  the  commission  after 
the  end  of  the  first  three  years  of  the  contract  term,  to  be 
set  aside  in  a  separate  fund  for  depreciation,  out  of  which 
shall  be  paid  the  cost  of  all  repairs,  replacements  and  renewals 
due  to  wear,  obsolescence,  inadequacy  or  age.  Any  amounts 
in  this  fund  not  currently  needed  for  the  purposes  specified, 
must  be  invested  and  rmvested,  and  all  accumulation?  and 
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accretions  are  to  be  added  to  the  fund.  Any  portion  of  the 
depreciation  fund  which  in  the  judgment  of  the  commission 
may  be  at  any  time  not  needed  for  the  purposes  for  which  it 
was  set  aside  will  be  transferred  to  the  contingent  reserve 
fund. 

(4)  A  certain  percentage  of  the  cost  of  construction,  to  be 
named  by  the  contractor,  to  be  paid  quarterly  into  an  amor- 
tization fund  and  there  to  be  invested  and  allowed  to  accumu- 
late. 

(5)  A  sum  which  in  the  judgment  of  the  commission  will 
be  sufficient,  with  accrued  interest  and  any  premiums  re- 
ceived from  the  sale  of  stocks  and  bonds,  to  pay  off  within  a 
period  of  ten  years,  unless  this  period  is  extended  by  the  com- 
mission, any  discount  on  bonds  issued  for  construction  and 
equipment.  Any  balance  remaining  unused  in  this  fund  is 
to  be  transferred  to  the  contingent  reserve  fund. 

(6)  One  quarter  of  one  per  cent  of  the  gross  revenues 
which,  with  interest  and  accretions,  shall  constitute  a  con- 
tingent reserve  fund.  When  this  fund  becomes  equal  to  five 
per  cent  of  the  cost  of  construction  and  equipment,  payments 
to  the  fund  must  be  suspended  and  interest  on  the  fund  must 
be  included  in  the  gross  receipts.  If,  however,  the  fund  shall 
thereafter  fall  below  such  five  per  cent,  payments  will  be 
resumed  so  as  to  keep  the  fund  equal  to  that  percentage  of 
the  capital  investment.  The  contingent  reserve  fund  is 
to  be  used  to  meet  deficits  in  the  operation  of  the  railroad, 
in  the  amount  available  for  the  payment  of  interest  on  in- 
vestment, and  for  other  purposes  which  may  from  time  to 
time  be  permitted  by  the  commission.  Any  unexpended 
balance  remaining  in  this  fund  at  the  termination  of  the  con- 
tract is  to  be  divided  between  the  city  and  the  contractor  in 
equal  shares. 

(7)  A  percentage,  to  be  named  by  the  contractor,  payable 
quarterly  both  to  the  contractor  and  to  the  city,  upon  their 
investments.  It  should  be  noted  that  a  portion  of  the  Tri- 
Borough  Eapid  Transit  Eailroad  consists  of  certain  sections 
of  subway  already  constructed  by  the  city  or  now  under  con- 
struction. The  contractor's  investment,  for  the  purposes  of 
this  paragraph,  is  defined  as  meaning  the  cost  of  construc- 
tion and  equipment.  The  city's  investment  is  defined  as 
including  the  cost  of  construction  of  the  portion  of  the  rail- 
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road  built  by  it  but  not  the  cost  of  bridges  over  the  East 
river,  except  the  rails  and  ties  of  the  tracks;  the  net  cost  of 
real  estate  and  easements  acquired  by  the  city  for  the  portion 
of  the  railroad  constructed  by  it;  the  net  cost  of  all  real 
estate  or  easements  acquired  by  the  city  for  the  portion  of 
the  railroad  constructed  by  the  contractor,  and  interest  at 
four  and  one-half  per  cent  per  annum  upon  items  (1),  (3) 
and  (3),  prior  to  the  beginning  of  operation.  If  the  revenues 
of  the  contractor  are  not  sufficient  to  make  these  payments  in 
full,  the  city  and  the  contractor  will  be  allowed  interest  in 
proportion  to  their  respective  investments. 

(8)  All  amounts  remaining  are  to  be  divided  half  and  half 
between  the  contractor  and  the  city. 

The  city  comptroller  and  the  commission  are  given  the  right 
to  verify  the  contractor's  financial  statements  from  time  to 
time  by  an  examination  of  his  books,  records  and  memoranda 
and  an  examination  under  oath  of  his  officers  or  servants. 
The  amortization  fund  is  to  be  held  in  trust  by  the  contractor 
for  the  benefit  of  his  bondholders  and  other  creditors  to 
whom  he  is  indebted  on  account  of  the  cost  of  construction. 
The  contractor  assumes  the  unqualified  obligation  to  dis- 
charge the  cost  of  construction  at  a  rate  to  correspond  with 
the  increase  of  the  amortization  fund.  It  is  provided  that  the 
construction  or  completion  of  the  contractor's  power  houses 
and  sub-stations  may,  with  the  consent  of  the  commission,  be 
suspended  during  a  period  of  ten  years  from  the  date  of  the 
commencement  of  operation  if  during  that  period  there  shall 
be  motive  power  available,  supplied  to  the  contractor  by 
other  parties.  The  contractor  expressly  agrees  to  keep  the 
equipment  at  all  times  in  thoroughly  good  order  and  repair 
and  not  to  allow  it  at  any  time  within  three  years  before  the 
end  of  the  franchise  term,  "to  be  less  in  quantity  or  inferior 
in  quality  to  the  equipment  as  it  shall  have  been  at  any  prior 
time."  The  commission  reserves  the  right'  to  permit  other 
parties  including  the  city  to  use  the  tracks,  structure  and  lino 
equipment  of  the  railroad,  or  any  portion  of  it,  on  condition 
that  the  contractor  shall  not  be  deprived  of  "  any  portion  of 
the  use  of  the  railroad  that,  in  the  opinion  of  the  commission, 
is  necessary  for  his  operations."  In  case  of  such  joint  use, 
the  new  company  or  the  city  as  the  case  may  be,  is  to  pay  a 
proportionate  part  of  the  contractor's  obligations.    The  con- 
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tractor  is  not  authorized  to  charge  for  a  single  fare  more  than 
five  cents,  unless  otherwise  permitted  by  the  commission.  No 
part  of  the  railroad  or  stations  may  be  used  for  advertising 
purposes  except  that  the  contractor  may  post  necessary  in- 
formation for  the  public  relative  to  the  running  of  trains, 
and  no  trade,  traffic  or  occupation  other  than  required  for  the 
operation  of  the  railroad  is  to  be  allowed  in  the  subway,  ex- 
cept such  sale  of  newspapers  and  periodicals  as  may  from  time 
to  time  be  permitted  by  the  commission  subject  to  revocation. 
The  contractor  is  required  to  heat  the  stations  and  cars  and 
to  furnish  light  so  that  passengers  may  conveniently  read  while 
travelling.  The  waiting-rooms  are  to  be  kept  clean  and  com- 
fortable and  to  be  provided  with  seating  capacity  and  good 
drinking  water.  The  tunnels,  stations  and  cars  of  the  rail- 
road are  to  be  thoroughly  ventilated  with  pure  air,  artificial 
ventilation  being  used  when  needed.  During  the  term  of  the 
franchise,  the  contractor  is  required  to  keep  the  railroad  and 
its  equipment  in  thorough  repair  and  to  restore  and  replace 
every  part  of  it  which  may  wear  out  or  cease  to  be  useful,  so 
that  at  all  times  the  railroad  shall  be  "  in  thoroughly  good 
and  solid  condition  and  fully  and  perfectly  equipped  pres- 
ently ready  for  continuous  and  practical  operation  to  the 
full  limit  of  its  capacity." 

The  cost  of  construction  or  of  additions  or  changes  in  the 
railroad,  or  of  additional  equipment  required  by  the  commis- 
sion, is  to  be  determined  by  the  commission's  engineer. 
Either  the  commission  or  the  contractor,  if  dissatisfied  with 
the  engineer's  determination  as  to  any  item  or  items,  may 
within  twenty  days  after  the  receipt  of  such  determination, 
file  with  the  engineer  a  written  statement  of  the  item  or  items 
to  which  objection  is  made.  In  that  case,  the  engineer  is  re- 
quired to  reconsider  his  determination  and  make  a  redeter- 
mination of  the  matter  in  connection  with  his  report  for  the 
succeeding  quarter.  Either  the  commission  or  the  contractor 
may  then  appeal  from  the  engineer's  determination  to  a 
board  of  arbitration,  consisting  of  three  persons  of  whom 
one  is  to  be  appointed  by  the  commission  and  one  by  the 
contractor,  and  the  third  by  joint  action  of  both  parties.  But 
if  the  commission  and  the  contractor  fail  to  agree  on  the 
third  arbitrator  within  a  certain  limited  time,  the  third  ar- 
bitrator is  to  be  named  by  the  executive  committee  for  the 
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time  being  of  the  Chamber  of  Commerce  of  the  State  of 
New  York,  or  if  that  committee  declines  to  act,  then  the 
third  arbitrator  is  to  be  named  by  the  executive  committee 
of  the  Association  of  the  Bar  of  the  City  of  New  York. 
Elaborate  provisions  are  made  for  the  enforcement  of  the  con- 
tractor's financial  and  other  obligations  to  the  city. 

If  the  city  terminates  the  contract  at  the  end  of  ten  years 
from  the  commencement  of  operation,  it  will  be  required  to 
pay  for  the  equipment  a  price  to  be  determined  by  arbitration, 
and  for  the  railroad  the  cost  of  construction  remaining  una- 
mortized, plus  a  fifteen  per  cent  bonus  on  the  entire  cost  of 
construction.  In  case  the  contract  is  not  immediately  ter- 
minated, however,  the  amount  of  the  bonus  required  will 
gradually  diminish,  until  at  the  end  of  twenty-five  years  from 
the  date  of  operation,  no  bonus  at  all  need  be  paid.  At  the 
option  of  the  city,  the  title  to  the  equipment  and  the  right 
to  possess  the  railroad  are  to  be  transferred  by  the  contractor 
directly  to  a  new  contractor  upon  his  paying  for  the  prop- 
erty the  amount  which  the  city  would  have  been  required  to 
pay  at  the  same  time.  The  contractor  further  agrees  to  equip, 
maintain  and  operate,  or  to  provide  rolling  stock  for  and 
operate,  any  railroad  or  railroads  constructed  by  the  city, 
which  in  the  opinion  of  the  commission  are  proper  extensions 
of  the  railroad  originally  provided  for  in  the  contract,  unon 
terms  to  be  specified  by  the  commission,  on  condition,  how- 
ever, that  the  contractor's  interest  on  investment,  including 
the  investment  in  such  extensions,  shall  not  by  reason  of  the 
operation  of  the  extensions  be  reduced  below  the  rate  pro- 
vided for  in  the  contract.  If  the  contractor,  in  advance  of 
the  equipment  and  operation  of  any  such  extensions  sets  up 
the  claim  that  the  interest  rate  to  which  he  is  entitled  will 
be  reduced  thereby,  he  must  nevertheless,  under  the  direction 
of  the  commission  equip  the  extensions  or  provide  rolling 
stock  for  them  for  a  period  of  one  year.  If  at  the  end  of 
that  time  it  is  demonstrated  to  the  •  satisfaction  of  the  com- 
mission, that  the  contractor's  interest  on  investment  is  in 
fact  being  reduced  below  the  rate  specified  in  the  contract 
by  reason  of  the  operation  of  such  extensions,  either  the  com- 
mission must  make  such  modifications  in  the  terms  and 
conditions  of  operation  as  will  increase  the  contractor's  inter- 
est on  investment  to  the  rate  specified,  or  the  contractor  will 
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have  the  right  to  diseontimie  the  operation  of  such  extensions, 
and  in  that  case  the  city  will  be  bound  to  purchase  from  him 
the  equipment  which  he  has  provided  for  them. 

449.  The  New  York  franchises  of  the  McAdoo  Tunnels.— 
In  addition  to  the  provisions  of  the  rapid  transit  act  author-, 
izing  the  laying  out  and  construction  of  rapid  transit  rail- 
roads, there  are  certain  provisions  authorizing  the  granting 
of  franchises  to  tunnel  railroad  companies.  The  only  tunnel 
railroads  constructed  under  certificates  from  the  rapid  transit 
board  that  have  yet  been  put  into  operation  are  those  con- 
structed by  the  Hudson  and  Manhattan  Eailroad  Company, 
known  as  the  "McAdoo  Tunnels,"  which  form  part  of  an 
interstate  passenger  subway  connecting  the  borough  of  Man- 
hattan with  Jersey  City  and  Hoboken;  and  the  "Pennsyl- 
vania Tunnels,"  which  form  a  part  of  the  through  route  of 
a  trunk  line  railroad.  The  McAdoo  system  of  railways  in- 
cludes two  divisions,  which  are  not  connected  with  each 
other  on  the  New  York  side.  Separate  franchises  were 
originally  granted  to  two  distinct  companies  for  the  con- 
struction of  the  portions  of  these  tunnel  railroads  that  are 
situated  in  the  state  of  New  York. 

The  franchise  for  the  lower  tunnels  leading  to  the  Hudson 
terminal  buildings  at  Greenwich,  Cortlandt,  Church  and  Ful- 
ton streets  was  granted  to  the  Hudson  and  Manhattan  Rail- 
road Company  by  certificate  dated  November  24,  1903,  and 
later  approved  by  the  board  of  aldermen,  the  mayor,  the  sink- 
ing fund  commission  and  the  department  of  docks  and  fer- 
ries.* This  franchise  included  the  right  to  acquire  and  main- 
tain a  downtown  terminal  and  station,  and  to  occupy  for  the 
purpose  not  only  private  property  acquired  in  a  certain  city 
block  described  in  the  grant,  but  also  the  underground  por- 
tions of  the  contiguous  streets.  This  franchise,  so  far  as  it  • 
related  to  the  maintenance  and  operation  of  a  railroad,  was 
granted  in  perpetuity.  It  was  stipulated,  however,  that  at 
the  option  of  the  rapid  transit  board  the  franchise  should 
become  void  unless  within  a  year  after  its  acceptance  the 
company  had  obtained  the  consent  of  the  owners  of  one-half 
in  value  of  the  property  abutting  upon  that  portion  of  each 
street  under  which  the  railroad  was  to  be  constructed,  or 

>  Ree  Minutes  of  the  Board  of  Rapid  Transit  Railroad  Commissioners,  Vol.  6, 
p.  8588. 
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had  obtained,  in  lieu  of  such  consent,  a  favorable  deter- 
mination of  commissioners,  confirmed  by  the  appellate  di- 
vision of  the  supreme  court,  authorizing  the  construction  and 
operation  of  the  road.  Moreover,  the  company  was  required 
to  begin  construction  within  three  months  after  it  had  ob- 
tained the  necessary  consents  and  to  complete  the  railroad 
within  five  years  after  construction  had  begun.  The  com- 
pany's time  might  be  extended,  however,  for  reasonable  cause 
shown,  and  in  any  case  the  company  would  be  entitled  to  an 
extension  of  time  equivalent  to  "  the  total  period  of  delay 
caused  by  injunction  or  by  necessary  proceedings  for  con- 
demnation of  real  estate,  easements  or  other  property,  so  far 
as  such  proceedings  shall  necessarily  prevent  the  Tunnel 
Company  from  prosecuting  such  construction,"  but  no  delay 
on  account  of  such  legal  proceedings  was  to  be  allowed  until 
the  company  had  given  written  notice  to  the  rapid  transit 
board  relating  to  such  proceedings,  and,  upon  the  board's  re- 
quest, had  consented  to  the  intervention  of  the  board  in  the 
litigation. 

The  compensation  to  be  paid  for  this  franchise  was  to  con- 
sist of  several  items.  The  first  item  was  to  be' $100  a  year  for 
twenty-five  years  from  the  commencement  of  actual  operation 
for  the  right  to  build  the  tunnels  under  the  bed  of  the 
Hudson  river  outside  of  the  pier  head  lines.  The  second 
item  was  to  be  a  sum  equal  to  fifty  cents  a  year  for  a  period 
of  ten  years  after  the  commencement  of  operation  for  each 
linear  foot  of  single  railway  track  constructed  under  the 
docks  and  bulkheads  of  the  city,  and  one  dollar  per  foot 
annually  during  the  period  of  fifteen  years  next  thereafter. 
For  the  right  to  occupy  a  portion  of  certain  public  streets, 
the  company  was  to  pay  fifty  cents  a  year  for  each  linear  foot 
.of  single  track  railway  for  the  period  of  ten  years  after  the 
commencement  of  operation  and  one  dollar  per  foot  annually 
for  the  fifteen  years  next  thereafter.  For  the  use  of  the 
u.nderground  portions  of  certain  streets  contiguous  to  'its 
terminal  station,  the  company  was  to  pay  a  sum  annually 
equal  to  forty  cents  per  superficial  square  foot  of  space  occu- 
pied. At  the  end  of  ten  years  after  the  commencement  of 
operation,  this  sum  was  to  be  doubled,  and  so  to  continue  for 
an  additional  period  of  fifteen  years.  The  company  was  also 
required  to  pay  during  the  first  ten  years  of  operation,  the 
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annual  sum  of  $9,000,  and  for  the  next  fifteen  years,  the 
annual  sum  of  $15,000,  these  sums  being  estimated  as  three 
and  five  per  cent,  respectively,  of  the  company's  gross  reve- 
nues. For  the  purpose  of  this  franchise,  the  gross  revenues 
of  the  New  York  portion  of  the  railroad  were  estimated  and 
fixed  at  $300,000  per  annum.  All  these  payments  were  to  be 
made  to  the  city  comptroller  in  quarterly  instalments  on  the 
first  days  of  January,  April,  July  and  October  of  each  year. 
The  amounts  to  be  paid  annually  were  to  be  readjusted  at  the 
end  of  the  first  period  of  twenty-five  years,  and  once  every 
twenty-five  years  thereafter.  The  readjustment  was  to  be 
agreed  upon  between  the  city  and  the  company,  or,  if  they 
could  not  agree,  the  compensation  was  to  be  an  amount  de- 
termined by  the  supreme  court  to  be  reasonable. 

The  company  was  required  at  all  times  by  suitable  bridging 
or  other  supports  to  "  maintain  and  support  in  an  entirely 
safe  condition  for  their  usual  service  and  to  tlje  reasonable 
satisfaction  of  the  owners,  all  elevated  railroad  structures, 
street  tramways  of  whatever  character,  water  and  gas  mains, 
steam  pipes,  pneumatic  tubes,  electric  subways,  sewers,  drains, 
and  all  other  surface  or  subsurface  structures  encountered 
during  the  progress  of  the  work."  The  company  was  re- 
quired to  give  the  city  and  all  other  companies  or  persons 
owning  or  having  charge  of  any  of  these  structures  along 
any  part  of  the  work  notice  at  least  one  week  in  advance 
when  it  was  about  to  commence  operations,  and  the  company 
was  bound  to  carry  on  its  work  in  co-operation  with  such 
officials,  persons  or  corporations.  Whenever  it  became  neces- 
sary to  cut,  move,  change  or  reconstruct  any  of  such  surface 
or  subsurface  structures,  the  work  was  to  be  done  to  the 
reasonable  satisfaction  of  the  owners  and,  if  they  so  desired, 
by  the  owners  themselves,  but  at  the  expense  of  the  company. 
This  expense  was  not  to  exceed,  however,  the  actual  cost  of 
labor  and  materials  used,  together  with  a  reasonable  allow- 
ance not  exceeding  seven  and  one-half  per  cent  for  the  use  of 
plant  and  tools. 

The  company's  tracks  were  to  be  constructed  on  the  most 
approved  plan,  "so  as  to  avoid  noise  or  tremor."  All  plans 
were  to  be  subject  to  the  approval  of  the  rapid  transit  board. 
Electricity,  or  some  other  power  not  involving  combustion 
and  approved  by  the  rapid  transit  board,  was  to  be  used  for 
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the  operation  of  the  railroad.  The  company  was  not  author- 
ized to  carry  on  merely  local  traffic  unless  with  the  approval 
of  the  rapid  transit  board  and  the  local  authorities  and  for 
such  additional  consideration  to  be  paid  to  the  city  as  they 
might  prescribe.  Local  traffic  was  defined  as  including  the 
carriage  of  passengers  or  freight  between  the  company's  ter- 
minal station  and  any  other  point  in  the  city,  or  between  sta- 
tions in  the  city.  The  company  bound  itself  to  consent  upon 
the  request  of  the  rapid  transit  board  to  the  construction  of 
any  other  railway  over,  along  or  under  any  portion  of  any  of 
the  streets  occupied  by  it  whenever  such  new  railway  would 
not  actually  interfere  with  this  company's  structures.  Fur- 
thermore, the  city  reserved  the  right  to  require  a  readjust- 
ment or  relocation  of  those  portions  of  the  company's  tunnels 
and  terminal  stations  under  certain  streets,  but  this  right 
was  to  be  exercised  only  when  some  rapid  transit  railroad  or 
other  municipal  use  of  such  streets  was  of  materially  greater 
importance  than  the  cost  and  inconvenience  incident  to  such 
readjustment.  Any  such  alteration  was  to  be  done,  however, 
at  the  expense  of  the  city,  and  the  company  was  to  be  indemni- 
fied against  all  loss  resulting  therefrom,  including  the  loss 
from  any  suspension  or  delay  of  traffic.  The  company  was 
given  the  right  to  mortgage,  assign  or  transfer  its  franchise 
on  condition  that  every  assignee  or  transferee  other  than  a 
mortgagee,  but  including  any  purchaser  under  foreclosure, 
should  be  a  corporation  subject  to  the  laws  of  the  state  of 
New  York  and  should,  upon  accepting  the  assignment  or  trans- 
fer, assume  to  perform  all  the  obligations  of  the  company. 

The  original  franchise  for  the  upper  tunnel?  had  been 
granted  to  the  New  York  and  Jersey  Eailroad  Company  by 
certificate  dated  July  10,  1902.^  This  grant  was  for  a  tunnel 
railroad  from  the  state  boundary  line,  under  the  Hudson 
river  and  the  dock  and  bulkhead  property  to  Morton  street, 
and  thence  running  under  Morton  street,  Greenwich  street 
and  Christopher  street  to  a  terminal  in  the  block  bounded 
by  Christopher,  West  Tenth,  Greenwich  and  Hudson  streets. 
The  terms  and  conditions  of  this  franchise  were  substantially 
the  same  as  those  of  the  franchise  for  the  lower  tunnels  al- 
ready described. 

>  Flee  Minutes  of  the  Board  of  Eapid  Transit  Hatlrond  Commissioners,  Vol.  4 
p.  1911.  ^ 
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By  another  certificate  dated  February  2,  1905,  the  New 
York  and  Jersey  Eailroad  Company  acquired  the  right  to 
extend  its  tunnel  railroad  through  Christopher  street  to 
Sixth  avenue  and  up  Sixth  avenue  to  Thirty-third  street, 
with  a  branch  running  easterly  through  Ninth  street  to  a 
terminal  station  at  Fourth  avenue,  there  to  connect  with  the 
subway  owned  by  the  eity.^  It  was  the  company's  plan  to 
transfer  its  terminal  to  Thirty-third  street  and  Sixth  avenue 
where  passengers  could  be  transferred  to  and  from  the  pro- 
jected Pennsylvania  Railroad  station.  This  extension  fran- 
chise was  in  most  respects  similar  to  the  original  grants  for 
the  lower  and  upper  tunnels,  which  have  already  been  de- 
scribed. The  city  reserved,  however,  the  right,  at  any  time 
after  the  expiration  of  twenty-five  years  from  the  commence- 
ment of  operation,  to  purchase  the  portion  of  the  railroad 
under  Sixth  avenue  or  the  portion  under  Ninth  street,  when- 
ever in  its  judgment  either  of  these  portions  was  "nec- 
essary or  desirable  for  use  as  a  part  of  some  municipal  system 
of  rapid  transit  to  be  owned  by  The  City."  At  least  two 
years'  written  notice  of  such  intended  purchase  was  to  be 
given  to  the  company  and  the  purchase  price  was  to  be  de- 
termined by  agreement  or  by  appraisal,  but  was  not  to  in- 
clude the  value  of  the  franchise  and  was  not  to  exceed  "  the 
actual  cost  in  money  of  the  construction  of  the  said  portion 
of  said  tunnel  and  railroad,  including  cost  of  stations,  real 
estate,  and  any  and  all  easements,  structures  and  property 
connected  therewith,  as  the  same  exist  at  the  time  when  the 
said  option  shall  be  exercised."  The  rapid  transit  board  re- 
served the  right  to  inspect  these  portions  of  the  railroad 
during  construction,  to  inspect  and  approve  all  materials 
used  in  the  construction  of  the  railroad  and  to  examine  from 
time  to  time  the  company's  books,  contracts  and  papers  re- 
lating to  these  portions  of  the  railroad  for  the  purpose  of 
ascertaining  the  actual  cost  of  construction.  As  soon  as  con- 
struction was  completed,  the  company  was  to  present  to  the 
rapid  transit  board  a  written  statement  of  the  cost  of  con- 
struction of  the  portions  of  the  tunnel  railroad  subject  to 
future  purchase.  It  was  stipulated  that  if  this  statement 
should  be  approved  by  the  rapid  transit  board,  both  parties 
would  be  estopped  from  raising  any  question  as  to  the  actual 

'■  Minutes  of  the  Board  of  Rapid  Transit  Railroad  Commissioners,  Vol.  6,  p.  8190. 
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cost  of  construction  so  far  as  it  was  completed  at  the  date  of 
the  statement.  The  cost  of  additions  and  improvements  sub- 
sequently made  was  to  be  reported  in  like  manner.  In  case 
the  rapid  transit  board  should  refuse  to  approve  any  statement 
of  cost  furnished  by  the  company,  the  actual  cost  was  to  be 
determined  as  soon  as  possible  by  a  board  of  arbitration.  In 
case  it  should  prove  necessary  to  submit  the  question  of  the 
revaluation  of  the  grant 'or  the  appraisal  of  the  property  to 
arbitration,  the  city  and  the  company  were  each  to  name  an 
arbitrator,  and  in  case  either  of  the  parties  on  request  from 
the  other  should  fair  within  ten  days  to  name  an  arbitrator, 
the  one  named  by  the  party  making  the  request  would  be  the 
sole  arbitrator.  The  two  arbitrators  representing  the  parties 
in  interest  were  to  select  a  third,  but  if  they  failed  to  do  so 
within  fifteen  days  after  the  appointment  of  the  second, 
the  third  arbitrator  was  to  be  nominated  by  the  executive 
committee  of  the  Chamber  of  Commerce  of  the  State  of  New 
York,  or  in  case  that  committee  declined  to  make  a  nomina- 
tion, the  third  arbitrator  was  to  be  named  by  the  executive 
committee  of  the  Association  of  the  Bar  of  the  City  of  New 
York.  All  fees  and  expenses  of  the  arbitrators  were  to  be 
borne  and  paid  share  and  share  alike  by  the  city  and  the  com- 
pany. 

Subsequent  to  the  granting  of  the  franchises  for  the  lower 
and  upper  tunnels,  the  two  companies  were  consolidated  in 
1906  with  the  New  Jersey  company  holding  the  franchises 
for  the  portions  of  the  tunnel  railroad  system  located  in  that 
state.  The  consolidated  company  took  the  name  of  the 
Hudson  and  Manhattan  Railroad  Company  and  was  incor- 
porated in  both  New  York  and  New  Jersey.  Subsequently, 
the, company  changed  its  plan  by  abandoning  its  Thirty-third 
street  terminal  and  applying  to  the  public  service  com- 
mission, successor  of  the  rapid  transit  board,  for  an  exten- 
sion of  its  route  northerly  under  Sixth  avenue  and  easterly 
under  Forty-second  street  to  the  Grand  Central  station. 
The  franchise  extension  sought  was  granted  by  the  commission 
by  a  certificate  dated  May  4,  1909.  In  this  certificate  the 
commission  reserved  the  right  to  purchase  this  extension  at 
any  time  subsequent  to  January  1,  1935,  or  subsequent  to  any 
prior  date  when  the  city's  option  under  the  preceding  fran- 
chise extension  would  become  effective.     It  was  stipulated 
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that  no  assignment,  transfer  or  mortgage  covering  this  ex- 
tension franchise,  should  be  valid  until  it  had  been  approved 
by  the  public  service  commission.  The  grade  of  the  ex- 
tension at  different  points  in  Sixth  avenue  and  Forty-second 
street  was  fixed  by  the  franchise  so  as  to  interfere  as  little 
as  possible  with  the  construction  of  future  subways  laid  out 
by  the  rapid  transit  authorities  of  the  city. 

450.  Provisions  for  subways  in  the  Chicago  traction  ordi- 
nances.— Chicago  has  maintained  for  a  great  many  years 
certain  tunnels  under  the  Chicago  river.  The  first  definite 
step  taken  toward  the  construction  of  a  system  of  passenger 
subways  to  relieve  surface  traffic  in  the  heart  of  the  city  was 
the  inclusion  of  certain  provisions  relating  to  subways  in  the 
traction  ordinances  of  1907.  Under  these  ordinances,  the 
city  reserved  the  power  to  require  the  Chicago  City  Eailway 
Company  and  the  Chicago  Eailways  Company  to  join  with 
it  in  defraying  the  cost  of  construction  of  a  system  of  sub- 
ways for  the  joint  use  of  these  companies  as  downtown  ter- 
minals of  their  street  railway  systems  and  for  the  use  of  the 
city  and  its  licensees.  It  was  agreed  that  the  title  to  the  sub- 
ways should  be  in  the  city,  but  that  if  the  companies  joined 
in  defraying  the  cost  of  construction,  the  system  of  subways 
should  not  be  used  for  street  railway  purposes  during  the 
life  of  the  franchises  of  these  companies  except  by  their  street 
railway  systems.  The  amount  which  the  companies  could 
be  required  at  first  to  contribute  toward  subway  construction 
was  limited,  however,  to  $5,000,000,  exclusive  of  the  cost  of 
reconstructing  the  existing  tunnels  under  the  Chicago  river, 
or  of  converting  them  into  a  part  of  the  subway  system.  Be- 
fore the  companies  could  be  required  to  join  in  defraying  the 
cost  of  the  construction  of  the  subways,  the  city  was  to 
authorize  such  construction  by  an  ordinance  prescribing  the 
location,  character  and  extent  of  the  system  and  the  plans 
and  specifications  therefor.  This  ordinance  was  to  specify 
the  portions  of  the  system  to  be  devoted  to  the  use  of  the  com- 
panies and  to  the  use  of  the  city  and  its  licensees,  and  was 
to  regulate  the  manner  of  such  uses  and  to  specify  the  share 
of  the  cost  to  be  borne  by  the  companies  and  the  extent  of  the 
user  to  which  each  company  would  be  entitled  in  the  part 
of  the  system  devoted  to  street  railway  purposes;  and  the 
companies  could  not  be  required  to  contribute  to  the  cost  of 
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subways  until  the  board  of  supervising  engineers,  appointed 
under  the  terms  of  the  traction  ordinances  as  already  ex- 
plained in  an  earlier  chapter,  had  approved  the  location, 
character  and  extent  of  the  subway  system  and  the  plans  and 
specifications  for  its  construction.  Subject  to  the  same  con- 
ditions, the  companies  might  be  required  by  ordinance  after 
the  completion  of  the  original  subway  system  and  after  the 
expiration  of  five  years  from  the  time  of  the  acceptance 
of  the  traction  ordinances,  to  join  with  the  city  in  defraying 
the  cost  of  extensions  and  additions  to  the  subways.  Under 
the  traction  ordinances,  the  companies  expressly  admitted 
the  city's  right  to  construct  subways  under  any  or  all  of  the 
streets  in  which  the  companies  had  tracks.  It  was  also  stip- 
ulated that  nothing  in  these  ordinances  should  be  construed 
as  giving  the  city  power  to  require  the  company,  in  case  a 
subway  system  was  constructed  and  their  railway  tracks  were 
placed  in  it,  to  cease  operation  during  the  term  of  the  fran- 
chises on  the  surface  of  the  streets  occupied  by  the  subways 
so  long  as  the  city  should  permit  the  construction  or  opera- 
tion of  any  street  railways  on  the  surface  of  such  streets. 
It  was  also  stipulated  that  in  case  the  capacity  of  the  portion 
of  the  subway  system  devoted  to  street  railway  purposes 
should  at  any  time  be  greater  than  necessarily  or  properly 
required  for  the  use  of  the  companies  which  had  contributed 
to  the  cost  of  such  subway,  the  city  might  require  any  other 
company,  operating  elevated  railways,  to  use  the  subway 
system  or  any  part  of  it  to  the  extent  of  such  surplus 
capacity,  on  paying  a  reasonable  rental  for  such  use,  to  be 
apportioned  between  the  parties  originally  contributing  to 
the  cost  of  construction  according  to  the  amounts  of  such 
contributions.  The  city  reserved  the  right  to  use  the  sub- 
ways for  a  municipal  elevated  railway  to  the  same  extent  that 
it  might  authorize  or  require  their  use  by  an  elevated  rail- 
way company,  and  upon  the  same  terms. 

Since  the  adoption  of  the  traction  ordinances  in  1907,  the 
street  railway  companies  have  been  busy  with  the  rehabili- 
tation of  their  surface  lines.  The  city  has  meanwhile  been 
investigating  the  subway  question,  and  within  a  few  years 
Chicago  will  doubtless  join  Xew  York  and  Boston  in  the  pro- 
\'ision  of  these  most  expensive  and,  for  a  great  congested 
urban  center,  most  necessary  links  in  local  traneit  facilities. 
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451.  A  franchise  for  telephone  and  freight  tunnels  com- 
bined —  Chicago.  — By  an  ordinance  passed  by  the  city  council 
of  Chicago,  February  20,  1899,  authority  was  given  to  the 
Illinois  Telephone  and  Telegraph  Company,  its  assigns  and 
lessees,  "  to  construct,  maintain,  repair  and  operate,  in  the 
streets,  avenues,  alleys  and  tunnels,  and  other  public  places 
in  the  city  of  Chicago  and  under  the  Chicago  Eiver  and  its 
several  branches  for  and  during  the  term  of  thirty  (30)  years 
from  the  passage  of  this  ordinance,  a  line  or  lines  of  conduits 
and  wires,  or  other  electrical  conductors,  together  with  all 
necessary  feeders  and  service  wires,  or  other  electrical  con- 
ductors, to  be  used  for  the  transmission  of  sound,  signals  and 
intelligence,  by  means  of  electricity  or  otherwise."  ^ 

This  franchise  was  ostensibly  a  telephone  grant,  but  a  few 
years  later,  the  city  authorities  awoke  to  the  fact  that  the 
company  had  constructed,  deep  down  under  the  streets,  many 
miles  of  tunnels  designed  for  freight  transportation.  Accord- 
ingly, on  July  15,  1903,  the  city  council  passed  another 
ordinance  granting  the  same  company,  its  successors  and  as- 
signs, the  right  "  to  construct,  maintain,  repair  and  operate 
in  and  through  tunnels  which  had  been  constructed  under  the 
terms  of  an  ordinance  of  February  20,  1899,  or  which  may 
hereafter  be  constructed  under  this  ordinance  or  under  the 
ordinance  of  Februaray  20,  1899,  for  and  during  the  term  of 
said  ordinance  of  February  20,  1899,  not  only  wires  and  elec- 
trical conductors  as  provided  in  said  last  mentioned  ordi- 
nance, but  also  any  appliance  or  apparatus  for  the  transmis- 
sion and  transportation  of  newspapers,  mail  matter,  packages, 
parcels  or  merchandise."  It  was  stipulated  that  at  the  expira- 
tion of  the  original  franchise,  that  is  to  say,  on  February  19, 
1929,  "  all  tunnels  and  conduits  heretofore  constructed  and 
all  tunnels  hereafter  constructed  under  said  ordinances, -shall 
without  the  payment  of  any  consideration,  become  and  be  the 
absolute  property  of  the  City  of  Chicago,  free  from  liens  and 
incumbrances."  This  ordinance  was  amended,  however,  five 
days  later  and  before  its  acceptance,  so  as  to  read  that  the 
tunnels  should  become  the  property  of  the  city  "  without  the 
payment  of  any  further  consideration  in  addition  to  that 
contained  in  the  grant  herein  made" 

>  This  ordinance  and  its  amendments  passed  in  1903  have  been  published  as  a 
separate  pamphlet  by  the  Committee  on  Gas,  Oil  and  piectrieity,  of  the  Chicago 
C/ity  Council,  November,  1W8. 
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It  was  further  stipulated  that  the  company's  tunnels  or 
conduits  should  conform  to  certain  requirements  as  to  size 
and  location. 

"Trunk  or  main  lino  tunnels, ''  said  Uio  ordinance,  "slmll  not  ba 
more  than  twelve  feet  nine  inches  in  width  and  fourteen  feet  in  lioight; 
the  small  tunnels  shall  not  bo  more  than  six  feet  in  width  and  seven 
feet  six  inches  in  height.  The  highest  portion  or  top  of  the  crown  of 
any  such  tunnels  or  conduits  shall  be  located  at  a  depth  of  not  less  than 
nineteen  foet  below  city  datum." 

It  was  provided  that  trunk  line  tunnels  might  be  con- 
structed on  certain  specified  streets  in  the  central  business 
district  of  the  city,  and  that  outside  of  this  district  small 
tunnels  and  also  trunk  line  tunnels  could  be  constructed  by 
the  company  as  required  by  its  business,  provided  that  the 
trunk  line  tunnels  should  not  be  located  closer  than  one-half 
mile  apart,  except  as  to  diagonal  or  intersecting  lines. 

Before  receiving  any  permit  for  the  construction  of  tun- 
nels, the  company  was  to  file  plans  with  the  commissioner 
of  public  works  showing  the  location  and  character  of  its  pro- 
posed tunnels,  and  the  time  within  which  the  construction 
work  was  to  be  done.  It  was  speciflcally  provided  that  per- 
mits for  trunk  line  tunnels  in  streets  not  mentioned  by  name 
in  the  company's  franchises,  should  be  issued  only  on  the 
approval  of  the  mayor  or  the  city  council.  It  was  also  ex- 
pressly provided  that  no  large  or  trunk  tunnels  should  be 
constructed  after  the  expiration  of  ten  years  from  the  date 
of  tills  ordinance,  July  15,  1903.  The  company  was  required 
upon  order  of  tiie  mayor  or  city  council  to  lower  all  of  its 
tunnels  or  conduits  already  constructed  so  that  the  crown  of 
the  tunnel  in  all  cases  would  not  be  less  than  nineteen  feet 
below  the  city  datum.  The  city  also  reserved  the  right  to 
compel  tunnels,  conduits  or  manholes  constructed  under  this 
company's  franchises,  to  be  lowered,  alteicd  or  removed  when- 
ever necessary  for  the  construction  of  water  tunnels  or  subways 
to  be  used  in  whole  or  in  part  for  street  railway  purposes. 
The  company  was  re(iuired  to  provide  the  city  with  free  space 
in  all  its  tunnels  or  conduits  for  the  use  of  the  city  telegraph, 
electric  light  and  telephone  wires. 

The  construction  and  use  of  the  tunnels  and  conduits  and 
all  appliances  and  apparatus  connected  with  them  for  the 
transaction  of  the  company's  business  were  to  be  subject  to 


SUBWAYS  AND  TUNNELS.  537 

the  reasonable  rules  and  regulations  of  the  city  departments, 
and  by  an  amendment  of  July  20,  1903,  "  to  such  reasonable 
requirements  as  may  from  time  to  time  be  made  by  the  City 
Council  with  reference  to  said  Company."  It  was  provided 
that  "  all  the  work  contemplated  by  this  ordinance,  including 
the  thickness  of  tunnel  walls  and  bottom,  the  composition 
and  method  of  mixing  concrete  used  and  the  method  of  con- 
struction, and  place  of  location  in  the  streets,"  should.be 
done  subject  to  the  approval  of  the  commissioner  of  public 
works  and  under  his  supervision.  This  official  was  given 
authority  to  stop  the.  work  whenever  the  method  of  con- 
struction or  the  material  used  did  not  meet  with  his  approval, 
or  whenever  the  private  property  or  the  underground  work 
of  the  city  was  being  endangered  by  the  work. 

The  company  agreed  by  the  acceptance  of  this  ordinance 
of  July  15,  1903,  to  furnish  its  patrons  in  the  various  classes 
of  service  provided  for  in  the  original  and  the  new  franchise 
"  the  best  possible  service  and  to  maintain  its  entire  equip- 
ment in  all  of  said  classes  of  service  at  the  Jiighest  and  best 
practicable  standard  known  to  modern  invention  and 
mechanical  skill,  as  developed  from  time  to  time  during  the 
term  of  this  grant,  and  to  make  its  patrons  no  extra  charge 
for  any  improvements  hereafter  in  its  service  or  equipment." 
Permission  was  granted  to  the  company,  whenever  required 
by  its  business,  "  to  connect  up  "  any  of  its  tunnels  underneath 
the  streets  with  the  abutting  lots,  the  owners  or  lessees  of  the 
lots  consenting  to  such  connections.  The  company  was  also 
authorized  to  connect  up  the  tunnels  with  its  branch  offices 
or  delivery  stations  "by  proper  passageways  or  connecting 
tunnels,  on  the  same  level  as  the  tunnel  with  which  they  con- 
nect." The  company  was  authorized  to  "lease,  but  not  be- 
yond the  term  of  this  grant,  subject  to  the  rights  for  space 
reserved  to  the  City,"  space  in  its  tunnels  "  only  to  such 
persons  or  corporations  as  may  hereafter  be  authorized  by 
the  city  to  conduct  or  carry  on  business  in  or  through  con- 
duits or  tunnels,"  but  in  all  cases  a  certified  copy  of  any  such 
lease  was  to  be  filed  with  the  city  comptroller.  It  was  ex- 
pressly stipulated  that  nothing  contained  in  this  ordinance 
should  authorize  the  company  "to  maintain  or  operate  cars 
or  vehicles  of  any  kind  in  its  said  tunnels  for  the  conveyance 
or  transportation  of  passengers,  nor  shall  it  have  the  right 
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or  authority  to  lease  space  in  its  said  tunnels  to  any  person, 
firm  or  corporation,  to  carry  passengers  in  any  manner."  The 
city  reserved  the  right  to  make  reasonable  regulations  for 
charges  and  rates  for  all  portions  of  the  company's  business 
except  the  telephone  service.  The  city  reserved  the  right 
after  twenty  years  to  terminate  the  company's  franchise  after 
giving  twelve  months'  previous  written  notice  of  the  city's 
intention  to  take  over  so  much  of  the  company's  property  as 
was  suitable  to  the  purposes  of  this  franchise  and  used  in 
connection  with  it.  This  property  was  to  include  "  the  tun- 
nels themselves,  and  all  appurtenances,  equipment  and  fix- 
tures except  the  wires,  equipment  and  fixtures  necessary  to 
the  carrying  on  of  the  telephone  business."  In  ease  the  city 
terminated  the  tunnel  franchise  and  took  over  the  tunnels 
and  fixtures,  the  company  was  to  have  the  right  to  utilize  the 
tunnels  during  the  full  term  of  the  original  ordinance  "to 
such  extent  as  may  be  necessary  to  the  carrying  on  of  the  tele- 
phone business."  The  company  was  to  pay,  however,  a  reason- 
able rental  for  the  use  of  the  tunnels.  If  the  city  decided  to 
terminate  the  grant,  it  would  be  required  to  pay  for  the  prop- 
erty "in  cash  the  then  cost  of  the  duplication,  less  deprecia- 
tion, of  said  tunnels,  appliances  and  property,  with  five  per 
cent  addition  thereon  as  compensation  for  the  compulsory 
sale,"  but  there  was  to  be  no  allowance  for  earning  power  or 
franchise  values.  The  appraisal  of  the  company's  property 
was  to  be  conducted  by  three  disinterested  persons,  one  ap- 
pointed by  each  party,  and  the  third  by  the  first  two,  but  in 
case  either  party  neglected  to  appoint  an  appraiser,  or  in  case 
the  first  two  appointees  failed  for  a  period  of  thirty  days  to 
agree  on  a  third,  then  either  party  upon  giving  ten  days' 
written  notice  to  the  other  could  apply  to  the  appellate  court 
of  the  first  district,  of  Illinois,  or  a  majority  of  its  judges, 
and  any  appraiser  appointed  by  the  court  would  have  the 
same  powers  and  duties  as  if  appointed  in  the  regular  way. 
It  was  made  the  duty  of  the  appraiser  to  determine  "  what 
tangible  property,  real  and  personal,  in  addition  to  the  said 
tunnels,  owned  by  the  company  and  then  used  for  the  pur- 
poses of  this  grant,  is  reasonably  required  for  its  continued 
operation;  and,  in  determining  the  fair  cash  value  of  said 
property,- they  shall  not  take  into  consideration  its  earning 
power  or  the  value  of  any  franchise  or  license,  but  shall  allow 


SUBWAYS  AND  TUNNELS.  539 

for  the  property,  the  then  cost  of  duplication,  less  deprecia- 
tion." At  the  expiration  of  the  original  franchise,  the  city 
would  have  the  right  to  purchase  at  the  appraised  valuation, 
by  giving  two  years'  written  notice  in  advance,  any  or  all  of 
the  wires,  equipments  and  fixtures  necessary  for  carrying  on 
any  of  the  company's  business.  In  ease  the  city  eoid  the  com- 
pany could  not  agree  on  a  price  to  be  paid  for  this  property, 
the  matter  was  to  be  determined  in  the  same  way  as  provided 
in  ease  of  the  city's  purchasing  the  tunnels  before  the  ex- 
piration of  the  franchise,  with  the  exception  that  the  five  per 
cent  addition  as  compensation  for  compulsory  sale  should  not 
in  this  case  be  added  to  the  appraised  value. 

If,  at  the  expiration  of  the  franchise,  the  city  should  not 
determine  to  operate  the  business  established  in  the  tunnels, 
and  should  not  ha:ve  elected  to  purchase  the  property  and 
•  appliances  of  the  company,  and  should  decide  to  grant  the 
use  of  the  tunnels  to  any  person  or  corporation,  it  was  re- 
quired to  invite  proposals  for  the  use  of  the  tunnels.  In  case 
the  Illinois  Telephone  and  Telegraph  Company  or  its  suc- 
cessors should  make  "  a  proposal  of  equal  advantage  to  the 
city  in  every  respect  with  the  proposal  of  any  other  person, 
firm  or  corporation,"  then  the  use  of  the  tunnels  was  to  be 
given  to  this  company  upon  terms  and  conditions  to  be  fixed 
by  ordinance.  If,  however,  this  company's  proposal  should 
not  be  of  equal  advantage  to  the  city  with  the  proposal '  of 
any  other  person  or  company,  and  the  city  determined 
to  grant  the  use  of  the  tunnels  to  the  most  favorable  bidder, 
it  was  required  to  incorporate  in  the  new  franchise  a  provi- 
sion compelling  the  grantee  to  purchase  the  tangible  prop- 
erty of  the  old  company,  (exclusive  of  the  tunnels  and  con- 
duits which  would  then  be  the  property  of  the  city),  reason- 
ably required  for  the  purposes  of  the  franchise  "  at  its  fair 
cash  valuation."  The  question  as  to  whether  the  proposal 
of  this  company  was  of  equal  advantage  with  the  proposal  of 
any  other  company, was  to  b?  decided  by  the  city  council. 

The  company  was  required  to  make  a  detailed  annual  re- 
port to  the  city  council  according  to  forms  to  be  prescribed 
by  the  city  comptroller  "giving  full  information  on  all  such 
matters  as  may  be  from  time  to  time  specified  by  the  City 
Council."  For  the  purpose  of  verifying  this  report  and  of 
informing  the  officials  of  the  city  in  regard  to  all  the  com- 
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pany's  financial  operations,  the  books  of  the  company  were  to 
be  subject  to  examination  at  all  times  during  business  hours 
by  the  city  comptroller  or  his  representative.  The  company 
was  required  to  pay  into  the  city  treasury  during  the  first 
ten  years  after  the  passage  of  the  ordinance  of  July  15,  1903, 
five  per  cent  of  its  gross  earnings  from  the  transportation 
of  mails,  newspapers,  packages  and  merchandise;  for  the 
second  ten  years,  eight  per  cent ;  and  for  the  remainder  of  the 
franchise  period,  twelve  per  cent.  On  all  gross  receipts  de- 
rived from  the  rental  of  space  in  the  company's  tunnels  or 
conduits,  the  city  was  to  receive  twenty  per  cent.  It  was 
stipulated  that  "  in  so  far  as  the  capacity  of  the  tunnels  will 
permit,"  the  company  should  allow  any  person,  firm  or  cor- 
poration properly  authorized  by  the  city,  to  use  the  tunnels 
as  far  as  necessary  "  upon  the  same  terms  and  conditions  that 
space  in  such  tunnels  shall  be  leased  by  said  company  to  ■ 
other  persons,  firms  or  corporations."  The  company  was  re- 
quired, within  two  years  after  the  going  into  effect  of  this 
ordinance,  to  install  and  operate  in  the  tunnels  so  far  as  they 
were  then  completed,  "  a  system,  by  car  or  other  proper  and 
appropriate  appliance,  by  which  said  company  shall  convey 
and  transport  such  packages,  mail  matter,  newspapers  or 
merchandise,  as  may  from  time  to  time  be  offered  to  it  for 
such  conveyance  and  transportation  by  any  person  or  persons 
desiring  the  same."  If  the  company  failed  to  construct  its 
tunnels,  as  authorized,  in  the  central  business  district,  and 
to  operate  through  them  a  system  for  the  transportation  and 
delivery  of  packages,  mail  matter,  newspapers  and  merchan- 
dise within  five  years  from  the  date  when  the  ordinance  went 
into  effect,  it  was  to  forfeit  and  pay  to  the  city  of  Chicago 
$200,000,  and  in  case  it  failed  to  pay  this  sum  within  the 
time  designated,  it  was  to  forfeit  all  its  rights  acquired  under 
this  franchise,  "  together  with  its  plant  and  equipment  for 
transportation  purposes,  then  installed."  In  case  the  com- 
pany failed  to  construct  or  ceased  to  operate  fifty  .miles  of 
tTinnels  within  ten  years,  it  was  to  forfeit  its  rights  under  the 
franchise  of  July  15,  1903.  The  ordinance  was  to  be  accepted 
in  writing  within  four  months  after  its  passage,  but  was  not 
to  go  into  force  until  the  company  liad  filed  a  bond  in  the 
sum  of  $100,000  to  indemnify  the  city  against  any  possible 
damages  resulting  from  the  constrvxction  and  operation  of  the 
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tunnels,  and  also  to  guarantee  the  faithful  performance  and 
observance  of  the  terms  of  the  franchise. 

This  ordinance  was  amended  February  1,  1909,  and  again 
June  28,  1909.^  The  first  of  these  amendments  extended  the 
time  within  which  the  company  was  required  to  install  a  tele- 
phone system  adequate  for  the  service  of  20,000  subscribers  to 
October  8,  1909,  and  also  provided  that  if  the  system  should 
not  be  in  operation  as  required,  the  company's  franchise  and 
property  should  be  forfeited  to  the  city,  or  to  any  licensee  of 
the  city  designated  for  that  purpose.  In  any  such  case  the 
company  was  to  furnish  the  city  or  its  licensee,  without  charge, 
space  in  the  tunnels  and  conduits  sufficient  to  reasonably  ac- 
commodate an  equipment  for  the  service  of  20,000  telephone 
subscribers.  It  was  also  provided  that  Ihe  company  should 
file  an  annual  report  on  the  15th  day  of  March  setting  forth 
in  reasonable  detail,  according  to  forms  to  be  prescribed  by 
the  city  comptroller,  the  character  and  amount  of  the  com- 
pany's business  and  the  amount  of  its  receipts  and  expendi- 
tures. Full  information  was  to  be  given  on  such  other  mat- 
ters as  might  from  time  to  time  be  specified  by  the  city 
council.  The  right  to  examine  the  original  books,  vouchers 
and  records  of  the  receipts  and  expenditures  of  the  company, 
or  relating  to  its  business  or  affairs,  for  the  purpose  of  test- 
ing the  accuracy  of  its  report  and  of  ascertaining  the 
rights  of  the  city  was  reserved  to  the  city  comptroller  or 
accountants  designated  by  him.  The  company  was  required 
to  maintain  its  principal  office  in  Chicago,  and  keep  there  a 
complete  set  of  records  and  not  remove  any  of  its  books,  ex- 
cept bond  registry  and  stock  transfer  books,  beyond  the  limits 
of  the  city.  It  was- stipulated  that  if  the  company  should 
sell  or  lease  its  telephone  system  and  telephone  rights  under 
the  terms  of  its  franchises,  then  a  compliance  with  this 
requirement  by  the  company's  assignee  or  lessee  would  be 
regarded  as  sufficient. 

In  the  amendment  of  June  28,  1909,  there  was  a  further 
clause 'to  the  effect  that  no  sale,  lease  or  transfer  of  the  com- 
pany's telephone  system  or  telephone  rights  apart  from  its 
plant  and  equipment  for  transportation  or  other  purposes 
should  be  made  prior  to  December  1,  1910,  eivcept  with  the 

>  Journal  of  the  Proceedings  of  the  City  Council,  February  1, 1909,  p.  8602.  and 
June  38,  1909,  p.  911. 
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approval  and  permission  of  the  city  council.  It  was  stipu- 
lated, however,  that  this  restriction  should  not  be  construed 
as  preventing  the  sale,  lease  or  transfer  of  the  company's 
telephone  system  and  rights  by  themselves  at  any  time  after 
December  1,  1910.  In  case  the  company  or  its  successors 
should  violate  the  provisions  of  this  clause,  the  ordinance 
was  to  become  null  and  void,  and  the  telephone  plant  be  for- 
feited to  the  city. 

These  franchises,  originally  granted  to  the  Illinois  Tele- 
phone and  Telegraph  Company,  are  now  held  by  the  Illinois 
Tunnel  Company  as  assignee. 

452.  The  Market  Street  Subway— Philadelphia. — The  legis- 
lation under  which  the  Market  Street  Elevated  Eailway 
Company  was  incorporated  has  already  been  described  in  the 
preceding  chapter.  The  Market  Street  Subway  has  been  con- 
structed by  this  company  as  part  of  a  route  extending  entirely 
across  the  city  through  Market  street.  The  subway  portion 
of  this  route  extends  from  the  Delaware  to  the  Schuylkill, 
with  two  tracks  east  of  the  City  Hall'and  four  tracks  west  of 
that  point.  Where  there  are  four  tracks,  the  two  outside  ones 
are  used  for  ordinary  street  cars  coming  from  West  Philadel- 
phia and  looping  around  the  City  Hall  at  Broad  street. 

The  Philadelphia  subway  was  constructed  under  an  ordi- 
nance passed  April  9,  1903,  and  a  supplementary  ordinance 
passed  December  24,  1902.  By  the  earlier  of  these  ordi- 
nances, the  Market  Street  Passenger  Elevated  Eailway  Com- 
pany was  authorized  to  build  an  underground  or  subway  rail- 
road beginning  at  Delaware  avenue  and  Market  street,  ex- 
tending thence  under  Market  street,  passing  around  "the 
Public  Buildings"  and  continuing  on  Market  street  to  the 
county  line  or  going  as  far  along  that  route  as  the  company 
desired,  with  the  right  to  come  out  upon  the  surface  on  Market 
street  west  of  Twenty-second  street,  or  on  private  property  to 
connect  with  the  tracks  of  any  other  passenger  railway 
company.  The  subway,  like  the  Market  Street  Elevated 
Eailway,  was  to  be  operated  by  electricity  or  any  other  mo- 
tive power  except  steam,  as  the  company's  board  of  direct- 
ors might  from  time  to  time  determine.  The  company 
was  required  to  construct  in  the  subway  at  its  own  expense 
and  furnish  to  the  city  all  necessary  tubes  or  conduits  for 
carrying  the  city's  telegraph,  telephone  and  fire  alarm  wires. 
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Stations  were  to  be  constructed  not  more  than  one-half  mile 
apart  and  the  company  was  authorized  to  use  so  much  of  the 
highway  adjacent  to  the  stations  as  might  be  necessary  for 
constructing  safe  and  convenient  approaches  to  them.  It 
was  stipulated  that  the  tunnel  or  subway  authorized  by  this 
ordinance  should  have  its  crown  or  top  constructed  in  such  a 
way  as  thoroughly  to  support  the  surface  of  the  street  and 
secure  it  against  subsidence.  In  the  construction  of  the  tun- 
nel the  street  surface  was  to  be  interfered  with  as  little  as 
possible.  The  railway  was  to  be  built  with  the  "most  im- 
proved methods  of  deadening  sound  "  and  was  to  be  located 
as  nearly  as  possible  in  the  center  of  the  street.  The  com- 
pany was  required  to  readjust  at  its  own  expense  all  sewers, 
gas  and  water  pipes  and  other  municipal  structures  disturbed 
by  it  in  the  building  of  the  subway.  If  at  any  time  the  grade 
of  the  street  should  be  revised  by  ordinance,  the  company 
would  have  to  conform  its  tunnel  to  the  changed  grade. 

The  rate  of  fare  on  the  entire  line  was  limited  to  five  cents. 
Work  was  to  be  begun  within  one  year  and  finished  within 
three  years  thereafter.  If  work  was  not  begun  in  good  faith 
and  completed  within  the  time  specified,  the  franchise  was  to 
be  null  and  void,  unless  the  delay  had  been  caused  by  strikes, 
floods,  fire  or  other  matters  over  which  the  company  had  no 
control.  Plans  of  the  railway,  the  location,  structure  and 
character  of  the  tunnel  and  all  places  of  approaches,  stations, 
sidings,  switches,  etc.,  within  street  lines,  were  to  be  sub- 
mitted to  the  director  of  public  works  for  his  approval.  The 
company  was  required  to  give  a  bond  in  the  sum  of  $50,000 
to  guarantee  that  it  would  Hve  up  to  the  terms  of  its  fran- 
chise. The  -company  was  also  required  to  enter  into  a  con- 
tract with  the  city  to  that  effect.  The  sum  of  $50  was  to  be 
paid  into  the  city  treasury  by  the  company  to  cover  the  cost 
of  printing  the  ordinance. 

By  the  supplementary  ordinance  of  December  24,  1903,  the 
company  was  authorized  to  construct  a  loop  through  Broad 
street,  Walnut  street  and  other  streets,  and  a  branch  through 
Front  street  and  Arch  street  to  connect  with  the  tracks  or 
elevated  structure  of  the  Frankford  Elevated  Passenger  Eail- 
way  Company.  The  company  was  also  required  to  enter  into 
a  contract  with  the  city  to  build  a  new  bridge  of  sufficient 
width  to  carry  its  tracks  over  the  Schuylkill  river  within  the 
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lines  of  Market  street  as  the  street  was  to  be  widened.  Un- 
der this  contract  the  company  would  be  required  to  keep  the 
bridge  "in  perpetual  good  repair,"  and  in  turn  would  have 
"  the  perpetual  exclusive  use  thereof  "  in  order  to  carry  the 
tracks  connecting  the  subway  with  the  elevated  road  to  be 
built  in  Market  street  west  of  the  Schuylkill.  For  this  ordi- 
nance the  company  also  had  to  pay  $50  to  cover  printing  bills. 

Under  the  street  railway  contract  of  July  1,  1907,  the 
Philadelphia  Eapid  Transit  Company,  as  owner  of  all  the 
capital  stock  of  the  Market  Street  Elevated  Passenger  Rail- 
way Company,  surrendered  to  the  city  the  right  to  construct 
a  subway  in  Broad  street. 

453.  A  two-level  subway  system  provided  for  in  the  Cleve- 
land Underground  Rapid  Transit  franchises. — As  a  part  of 
the  transit  policy  of  Tom  L.  Johnson,  then  mayor  of  Cleve- 
land, the  city  council  on  June  7,  1909,  passed  an  ordinance 
granting  a  seventy -five  year  franchise  to  the  Cleveland  Under- 
ground Rapid  Transit  Railroad  Company.  Under  the 
referendum  law  in  force  in  Ohio,  petitions  were  filed  requir- 
ing that  this  grant  be  submitted  to  the  electors  for  ratifica- 
tion. The  result  was  that  a  majority  of  all  the  votes  cast  on 
the  subject  were  against  the  franchise.  But  the  grantees 
claimed,  under  the  law,  that  blank  ballots  upon  which  the 
voters  had  indicated  no  preference  one  way  or  the  other,  should 
be  counted  in  the  affirmative.  If  this  contention  was  correct, 
the  franchise  would  be  ratified.  Pending  the  decision  of  the 
legal  question  involved,  the  city  council,  subsequent  to  the  fall 
election  of  1909  and  prior  to  the  going  out  of  the  Johnson 
administration,  repassed  the  subway  grant  in  amended  form, 
the  grants  for  the  upper  and  for  the  lower  levels  being  sepa- 
rated and  two  ordinances  being  passed  instead  of  one.  The 
publication  of  these  ordinances  was  enjoined,  but  the  company 
filed  its  acceptance  of  them.  Subsequent  to  the  incoming  of 
the  new  administration,  January  1,  1910,  the  new  ordinances 
were  repealed.  There  was  doubt,  however,  as  to  the  validity  of 
this  repeal,  and  to  make  sure  that  the  people  should  have  an- 
other chance  to  vote  on  the  question  before  the  company's 
rights  could  be  perfected,  a  remonstrance  was  filed  sufficient  to 
compel  the  submission  of  the  new  ordinances  to  the  electors 
at  the  election  in  November,  1910,  if,  in  the  meantime,  the 
legal  status  of  the  company's  claims  had  been  determined  so 
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as  to  render  this  course  possible  or  necessary.  As  a  mat- 
ter of  fact,  no  final  judicial  ruling  was  secured,  but  the 
ordinances  were  submitted  and  were  ratified  by  substantial 
majorities. 

The  Cleveland  subway  franchises  differ  from  all  the  others 
which  we  have  thus  far  described  in  that  they  provide  for  a 
double  system  of  subways  on  the  so-called  upper  and  lower 
levels.  The  ordinances  passed  December  6,  1909,  recited 
that  the  growth  of  the  city  and  its  suburbs  made  it  desirable 
to  provide  and  facilitate  rapid  transit  to  outlying  sections; 
that  the  interurban  railroad  traffic  was  becoming  an  increas- 
ing burden  on  the  street  railway  -  tracks,  hindering  and 
impeding  local  traffic  and  requiring  the  maintenance  of 
surface  terminals  near  the  center  of  the  city,  which  tended 
to  blockade  the  streets;  and  that  the  construction  of  subways 
would  promote  the  future  development  of  the  city.  Accord- 
ingly, the  company  was  authorized  to  construct  and  maintain 
double  track  subways  and  to  operate  by  electricity  in  such  sub- 
ways double  track  underground  railroads  with  suitable  sta- 
tions, terminals  and  way  stations.  The  E,ubways  were  to  be 
constructed  so  as  not  to  impair  the  stability  of  the  streets  and 
public  grounds  or  to  prevent  the  use,  except  temporarily,  of 
any  sewers,  water,  gas  or  other  pipes,  wires  and  conduits  used 
in  such  streets  or  public  places.  The  company  was  also 
authorized  to  construct  and  operate  an  elevated  railroad  where 
necessary  to  connect  its  low  level  subway  in  East  Ninth 
street  with  the  New  York,  Chicago  and  St.  Louis  Eailroad 
right  of  way.  This  elevated  structure  was  to  leave  a 
clearance  of  fourteen  feet  six  inches  between  its  lowest  point 
and  the  surface  of  the  roadway  underneath,  and  was  to  be  so 
constructed  as  not  to  prevent  the  ordinary  use  of  the  streets 
and  grounds  by  pedestrians,  vehicles,  street  ears  or  otherwise, 
except  temporarily  during  construction.  Nine  separate  sub- 
way routes  were  granted,  five  of  them  branching  out  in 
various  directions  from  central  terminals  under  the  public 
square,  and  the  others  furnishing  cross  and  connecting  lines. 
On  some  of  these  routes  the  company  was  authorized  to  have 
four  tracks.  Four  of  the  routes  were  designated  as  "  low  level 
routes."  The  company  was  given  the  right  to  erect  and 
maintain  lines  of  poles,  wires,  conduits  and  other  appliances 
necessary  to  connect  its  power  houses  with  its  subway  systems. 
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All  poles  erected  by  the  company  were  to  be  of  iron,  and  the 
wires  were  to  be  placed  underground  in  streets  where  other 
electric  wires  were  underground. 

The  rate  of  fare  on  either  subway  system  was  not  to  exceed 
five  cents,  and  on  the  high  level  system  free  transfers  were  to 
be  given  at  the  public  square  and  at  four  other  intersecting 
points.  It  was  also  stipulated  in  the  high  level  ordinance 
that  "  no  more  passengers  shall  be  carried  than  can  be  seated." 
Subway  stations  were  to  be  built  entirely  below  the  surface 
of  the  street,  except  the  stairways,  which  were  to  be  con- 
structed at  the  curb-lines  in  locations  to  be  approved  by  the 
city  board  of  public  service.  Stairways  were  not  to  be  more 
than  four  feet  wide  except  with  the  special  permission  of  the 
city,  and  suitable  coverings  not  more  than  ten  feet  high  from 
the  sidewalk,  not  wider  than  four  feet  six  inches,  and  not 
longer  than  twelve  feet,  were  to  be  constructed  "  of  metal  and 
glass  of  substantial  and  ornamental  design  "  over  each  stair- 
way. Ventilating  stations  with  suitable  mechanical  devices 
for  exhausting  air  from  the  subway  or  forcing  air  into  it,  were 
authorized.  The  high  level  subways  were  to  be  located  at  the 
most  convenient  space  within  the  width  of  the  streets  and 
were  to  provide  a  clear  space  of  not  more  than  ten  feet  wide 
and  fifteen  feet  deep  for  each  track.  In  low  level  subways,  a 
clear  space  sufficient  to  admit  ordinary  passenger  cars  was 
authorized.  Wherever  the  subway  was  of  a  greater  depth 
than  the  foundation  of  any  building  abutting  the  street,  the 
company  was  to  be  obliged  to  safeguard  and  secure  such 
foundation  at  its  own  expense.  Provision  for  this  purpose 
was  to  be  shown  on  the  plans  to  be  filed  with  the  board  of 
public  service  before  the  commencement  of  construction. 
The  company  was  authorized  at  its  own  cost  to  move  or  relo- 
cate sewers,  water  pipes,  gas  mains,  hydrants,  conduits  and 
poles  or  any  other  obstruction  encountered  in  the  course  of 
construction  of  the  subway,  according  to  plans  for  relocation 
or  change  filed  with  and  approved  by  the  board  of  public  serv- 
ice. The  company  was  required  to  place  in  its  subways  any 
pipes,  lines  or  conduits  to  be  used  by  the  city  for  any  of  its 
services,  provided  that  such  placing  should  not  interfere  with 
the  company's  use  of  the  subways  and  provided  further  that 
the  city  should  pay  the  cost  of  constructing  such  pipes,  lines 
and  conduits.     The  use  of  the  streets  and  public  grounds  was 
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lo  be  inleifered  with  as  little  as  possible  during  construction. 
Openings  in  the  streets  were  to  be  made  on  permits  issued  by 
the  city,  the  company  being  required  in  each  case  to  deposit 
the  sum  necessary  to  pay  all  inspection  charges.  The  company 
was  required  at  all  times  during  the  continuance  of  the  fran- 
chise or  any  renewal  of  it,  to  keep  true  and  accurate  accounts 
of  all  moneys  received  and  disbursed,  and  of  liabilities  in- 
curred in  the  maintenance  and  operation  of  its  property. 
It  was  also  to  keep  complete  statistical  accounts  of  its  earnings 
and  operations.  The  accounts  were  to  be  kept  in  the  manner 
prescribed  by  the  American  Street  and  Interurban  Eailway 
Accountants'  Association,  or  as  might  Ke  provided  by  law. 
All  these  accounts  were  to  be  kept  at  the  company's  ofBce 
open  to  inspection  at  reasonable  times,  ar,d  the  company  was 
required  to  make  monthly  reports  of  its  car  mileage  and 
earnings  to  the  city,  and  make  such  other  statements  and 
reports  as  the  city  might  from  time  to  time  direct.  It  was 
stipulated  that  the  city  should  "  at  all  times  have  access  to 
and  full  authority  to  inspect,  examine,  audit  and  verify  all 
accounts,  vouchers,  documents,  books  and  property  of  the 
company  relating  to  the  receipt  and  expenditure  of  money 
and  the  business  done  by  the  company  in  the  operation  of  its 
railway." 

Not  more  than  1500  feet  of  street  length  was  to  be  opened 
at  any  one  place,  and  at  street  crossings  suitable  temporary 
bridges  were  to  be.  provided  by  the  company.  Before  the  be- 
ginning of  construction  under  either  ordinance,  the  company 
was  to  file  with  the  city  a  $100,000  bond  to  protect  the  city 
and  the  owners  of  abutting  property  from  damages  accruing 
on  account  of  the  construction  work  of  the  company.  This 
bond  might  be  increased  by  the  city  at  any  time  and  it  was 
to  remain  in  force  while  any  construction  work  begun  was 
incomplete  and  for  two  years  afterward.  All  excavated 
waste  material  was  to  be  removed  from  the  street  as  the 
excavations  went  on.  Without  the  consent  of  the  board 
of  public  service,  no  tree  more  than  ten  inches  in  diameter 
two  feet  above  the  ground  could  be  removed  by  the  company. 
Construction  work  on  the  high  level  subways  was  to  begin 
within  eighteen  months  from  the  passage  of  the  ordinance, 
and  at  least  one  double  track  line  from  the  public  square  to 
the  outskirts  of  the  city  was  to  be  in  operation  within  four 
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years.  Thereafter  at  least  five  miles  of  double  track  were  to 
be  placed  in  operation  in  the  next  succeeding  period  of  three 
years,  and  thereafter  at  least  five  miles  of  double  tiack  were  to 
be  completed  within  every  succeeding  period  of  two  years. 
Construction  work  on  the  low  level  routes  was  to  be  begun 
within  two  years  from  the  passage  of  the  ordinance,  and  at 
least  one  of  these  routes  was  to  be  completed  within  four 
years,  and  the  others  within  three  years  thereafter.  In  case 
the  company  failed  to  construct  within  the  time  indicated,  its 
rights  on  portions  of  routes  not  completed  were  to  be  subject 
to  forfeiture  by  the  city,  but  the  right  to  enlarge  existing 
subways  or  to  construct  additional  ones  to  put  in  two  addi- 
tional tracks,  after  the  completion  of  two  tracks  on  any 
route  or  portion  of  a  route,  was  to  continue  throughout  the 
life  of  the  grant.  Failure  to  operate  any  line  of  the  subways 
for  a  period  of  twelve  consecutive  months  after  its  construc- 
tion, except  for  legal  obstacles  over  which  the  company  had 
no  control,  was  to  be  deemed  an  abandonment  of  such  line, 
and  that  portion  of  the  subway  was  to  revert  to  the  city  upon 
the  passage  of  a  resolution  by  the  city  council  declaring  such 
abandonment.  Before  commencing  work  on  its  low  level 
system,  the  company  was  to  have  effected  arrangements  for 
the  use  of  its  subway  and  elevated  tracks  in  connection  with 
tracks  on  or  adjacent  to  the  New  York,  Chicago  and  St. 
Louis  Eailroad  right  of  way  for  rapid  transit  to  the  eastern 
and  western  portions  of  the  city.  Provision  was  to  be  made 
for  the  transmission  of  interurban  cars  over  this  route,  and 
the  arrangement  for  the  use  of  the  tracks  on  the  railroad 
right  of  way  was  to  be  assured  for  the  entire  period  of  the 
subway  franchise.  The  five-cent  fare  was  to  extend  to  all 
transit  within  the  city  limits  on  cars  which  used  the  low  level 
subways  as  a  part  of  their  route. 

The  company  was  required  to  place  on  all  of  its  lines 
"cars  of  modern  design  equipped  and  furnished  with  such 
improvements  and  appliances  as  shall  be  deemed  by  the  city 
necessary  and  proper  for  the  safety  and  comfort  of  the  pas- 
sengers and  the  public."  Cars  were  to  be  run  in  such  num- 
bers and  at  such  intervals  of  time  and  under  such  rules  and 
regulations  as  the  city  might  require.  The  city  reserved  to 
itself  the  control  of  the  schedules  in  the  high  level  subways, 
and  the  right  to  require  the  company  to  receive  and  transmit 
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in  them  to  terminals  designated  by  the  city  from  time  to  time, 
all  interurban  cars  tendered  to  the  company  for  such  transmis- 
sion, the  only  condition  being  that  the  cars  should  be  of  a 
size,  material  and  form  and  equipped  with  appliances  to  per- 
mit their  transmission  through  the  subway,  without  requiring 
the  company  to  modify  its  appliances  to  receive  them,  and 
without  interfering  with  the  use  of  the  subway  for  other 
purposes  provided  in  the  high  level  ordinance.  The  company 
was  required  to  supply  in  all  its  subways  such  improvements 
and  appliances  as  the  city  might  deem  necessary  and  proper 
for  the  safety  and  comfort  of  the  passengers  and  the  public. 
As  in  all  similar  cases,  the  company  was  required  to  indem- 
nify the  city  against  claims  for  personal  injuries  arising  from 
the  construction,  operation  or  maintenance  of  the  structures 
and  railways  authorized  by  these  ordinances. 

The  company  granted  to  the  city  the  right,  which  the 
latter  reserved  to  itself,  "  whenever  it  shall  have  the  legal 
right  so  to  do,"  to  purchase  and  take  over  after  twelve  months' 
written  notice  either  the  high  level  or  the  low  level  subway 
system  in  its  entirety.  For  the  high  level  routes  the  pur- 
chase price  covering  the  value  of  the  subway,  terminal 
spaces  and  stations  exclusive  of  tracks  snd  appliances,  was 
to  be  $350,000  per  mile  of  single  track  in  the  subway,  less 
$4,666  a  year  for  each  year  that  had  elapsed  between  the  date 
when  the  ordinance  took  effect  and  the  date  of  purchase. 
Each  station  was  to  be  measured  as  three  times  the  length 
of  the  single  track  multiplied  by  as  many  tracks  as  were 
served  by  the  station.  All  other  property  of  the  company, 
including  its  tracks  and  mechanical  and  electrical  con- 
trivances, located  in  the  subways  or  stations,  and  its  power 
houses,  shops,  yards,  ofBce  buildings,  wires,  feeder-lines,  real 
estate,  rolling  stock  and  other  property  of  every  kind  necessary 
or  used  in. the  operation  of  the  subways,  was  to  be  valued  at 
the  £Ost  of  reproduction  less  a  reasonable  amount  for  deprecia- 
tion. To  the  aggregate  value  of  the  subway  and  other  prop- 
erty as  so  ascertained,  there  was  to  be  added  a  bonus  of  ten 
per  cent  to  make  the  purchase  price.  For  the  low  level  sub- 
ways, the  price  was  to  be  determined  in  the  same  manner,  ex- 
cept that  the  tunnel  was  to  be  valued  at  $850,000  per  mile  of 
single  track  with  no  apparent  allowance  for  stations  and 
terminal  spaces  and  no  deductions  on  account  of  the  passage  of 
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time.  The  city  also  reserved  the  right  to  designate  a  licensee 
with  authority  to  acquire  the  company's  properties  on  the 
same  terms  and  at  the  same  prices  as  fixed  for  acquisition 
by  the  city.  In  case  of  disagreement  between  the  grantee 
on  the  one  hand  and  the  city  or  its  licensee  on  the  other,  the 
value  of  the  property,  the  value  of  which  was  not  fixed  in  the 
ordinance,  was  to  be  referred  to  a  board  of  arbitrators.  No 
franchises  or  privileges  granted  by  the  city  were  to  be  estimated 
or  paid  for.  Separate  itemized  schedules  with  values  were  to 
be  made  under  the  following  titles:  (1)  land,  (2)  power 
plant,  including  land,  buildings  and  machinery,  (3)  all  other 
buildings,  (4)  tracks,  including  poles',  wires  and  tippurten- 
ances,  (5)  rolling  stock,  (6)  miscellaneous.  The  city  and  the 
company  were  each  to  name  an  arbitrator  and  the  two  so 
named  were  to  agree  upon  a  third.  If,  however,  they  could 
not  agree  within  ten  days,  or  if  the  company  failed  to  appoint 
an  arbitrator,  the  person  who  was  at  the  time  United  States 
district  judge  for  the  district  in  which  the  city  of  Cleveland 
was  located,  or  in  case  he  was  disqualified  or  declined  to  act, 
then  any  judge  of  the  court  of  appeals  of  the  district  of 
which  Cleveland  was  a  part,  might  name  the  additional  arbi- 
trator or  arbitrators. 

The  franchises  were  to  continue  until  January  1,  1960,  un- 
less the  subways  were  sooner  acquired  by  the  city  or  its 
licensee.  In  case,  however,  the  city  had  not  taken  over  the 
property  prior  to  the  date  mentioned,  then  the  company  would 
have  the  option  of  an  extension  of  its  franchises  for  an  addi- 
tional period  of  twenty-five  years,  that  is  to  say,  until  January 
1,  1985.  On  the  latter  date,  the  high  level  subways  exclusive 
of  appliances  and  property  that  could  be  removed  without 
injury  to  the  subways,  whether  in  the  possession  of  the 
grantee  or  its  successor  or  in  the  possession  of  the  city's 
licensee,  were  to  become  the  property  of  the  city  without  pay- 
ment. It  was  specified  in  the  ordinances  that  the  company 
might  exercise  the.  rights  granted  on  any  street  or  part  of  a 
street,  or  by,  any  one  provision  of  the  ordinances,  even  though 
its  right  over  any  other  street  or  under  any  provision  of  the 
ordinances  had  been  disputed,  enjoined  or  held  to  be  invalid. 
It  was  declared  to  be  the  intent  of  the  council  that  the 
franchises  might  be  exercised  and  held  to  be  valid  as  to  any 
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part  or  provision  notwithstanding  their  invalidity  as  to  any 
otheri 

It  should  be  noted  that  while  the  low  level  subways  are  to 
be  constructed  so  as  to  furnish  clear  space  "  sufficient  to  admit 
ordinary  passenger  cars,"  there  is  nothing  in  the  ordinances 
to  require  the  high  level  subways  to  be  of  any  particular 
dimensions  within  the  maximum  permitted.  The  purchase 
price  of  the  high  level  tunnels  is  fixed  at  so  much  per  mile  of 
track  without  reference  to  their  size. 


CHAPTBE  XXXIV. 
INTERURBAN  RAILWAY  FRANCHISES. 


454.  Points   in   common  of   interurban 

and  street  railway  franchises. 

455.  Special  features  of  interurban  rail- 

way franchises. 

456.  Operation  of  interurban  cars  within 

city  limits  by  local  street  railway 
company  j  use  of  local  company's 
tracks. 

457.  Local  service  of  interurban  cars ; 

fares  and  transfers. 

458.  Special    equipment    and   through 

service  of  interurban  railways  : 
weight  of  rails ;  devices  to  pre- 
vent electrolysis  ;  character  of 
cars;  speed;  headway;  amount 
of  construction  outside  of  the  city 
limits  required. 
459  Freight  and  express  business ; 
switching  cars;  furnishing  power; 
no  discrimination  in  rates. 

460.  Central  passenger  and  freight  sta- 

tions ;  loop  operation.' 

461.  Compensation       for       interurban 

grants  :  free  service  ;  money  pay- 
ments; street  improvements;  sub- 
urban parks ;  location  of  power 
house  and  car  shops  in  the  city. 


464. 


465. 


462.  Term    of    franchise ;    joint  use  of 

tracks;  relation  to  terminal  facil- 
ities ;  reserved  right  of  purchase. 

463.  Interurban  route  over  private  right 

of  way:  The  Lima  and  Toledo 
Traction  Company  franchise. 

Switching  charges  limited ;  city 
may  purchase  local  tracks  at  any 
time  ;  progressive  rate  of  com- 
pensation.— Portland,  Oregon. 

Union  passenger  terminal  provided 
for  ;  express  and'  freight  business 
and  rates  limited  ;  compensation 
per  round  trip;  joint  use  of  tracks. 
—Indianapolis. 

466.  Central  loop  ;  freight  station  ;  joint 

use  of  tracks ;  fares  to  outside 
points  limited. — Columbus,  Ohio. 

467.  Use  of  local  tracks  ;  transportation 

of  live  stock  and  poultry ;  me- 
chanical brakes  required  ;  freight 
stations  and  union  depot ;  com- 
pensation per  car  mile ;  local  and 
suburban  service  ;  three  cent 
fares;  extension  through  the  city. 
—Springfield,  111. 


454.  Points  in  common  of  interurban  and  street  railway 
franchises.  — Most  "  interurban  railways  "  are  also  street  rail- 
ways. It  is  obvious,  therefore,  that  interurban  franchises 
must  resemble  local  street  railway  grants  in  many  partic- 
ulars. Most  of  the  provisions  in  regard  to  the  location  of 
tracks ;  the  consents  of  abutting  property  owners ;  the  main- 
tenance of  poles  and  wires;  the  paving,  repairing,  cleaning 
and  sprinkling  of  the  streets;  the  clearing  away  of  ice  and 
snow;  motive  power  and  the  bonding  of  rails  to  prevent 
electrolysis ;  interference  with  other  fixtures  in  the  streets  and 
with  future  public  improvements ;  the  widening  of  streets  and 
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the  strengthening  of  bridges ;  the  character  of  rails  and-  track 
foundations ;  the  heating,  lighting  and  ventilation  of  cars ; 
the  equipment  of  ears  with  vestibules,  push  buttons,  head- 
lights, sand-boxes,  and  life-guards;  local  fares  and  transfers; 
the  indenanification  of  the  city  against  damage  claims;  and 
the  relations  of  the  company  to  its  employees,  found  in  local' 
street  railway  franchises,  may  with  equal  propriety  be  incor- 
porated in  interurban  grants.  This  is  not  true,  however,  of 
many  of  the  provisions  Just  enumerated,  if  the  interurban 
company  is  to  use  the  tracks  of  the  local  street  railway  com- 
pany and  not  itself  do  any  construction  work  within  the  city 
limits.  In  such  cases,  naturally,  all  requirements  relating  to 
construction  and  maintenance,  as  distinguished  from  serv- 
ice, would  be  made  binding  on  the  local  company  primarily. 
It  is  also  to  be  noted  that  the  extra  weight  of  cars  used 
for  interurban  traffic,  both  passenger  and  express,  and  the 
higher  speed  at  which  they  are  operated  outside  of  the  city 
limits,  tend  to  make  the  use  of  heavier  rails  and  stronger 
foundations  necessary  on  tracks  used  by  interurban  lines 
than  where  only  local  street  cars  operate.  For  the  same 
reason  the  equipment  of  interurban  cars  with  efficient  power 
brakes  is  especially  desirable.  Also  more  elaborate  pro- 
vision is  sometimes  required  of  interurban  lines  using  city 
streets  to  prevent  the  destruction  of  sub-surface  fixtures  by 
electrolysis,  than  is  thought  necessary  in  the  case  of  local 
street  railways. 

It  may  also  be  said  that  the  provisions  of  an  interurban 
railway  franchise  relative  to  the  terms  of  the  grant,  joint 
use  of  tracks,  and  the  reserved  right  of  purchase  should  be  at 
lerast  as  favorable  to  the  city  as  the  corresponding  provisions  of 
the  local  street  railway  franchises.  Indeed,  if  the.  inter- 
urban railway  has  to  construct  its  own  tracks  into  the  heart 
of  the  city  and  provide  its  own  station  or  loop  facilities,  there 
is  a  special  reason  why  the  city  should  reserve  the  right  to 
take  over  the  company's  property,  because,  in  the  nature  of 
the  case,  terminal  facilities  and  property  are  the  fittest  of  all 
for  municipal  ownership,  as  they  are  most  monopolistic  in 
their  nature. 

455.  Special  features  of  interurban  railway  franchises — 
The  power  of  a  city  that  is  the  terminus  of  an  interurban 
railway^  or  of  any  local  political  subdivision  through  which 


554  MUNICIPAL  FRANCHISES. 

the  railway  may  pass,  to  impose  terms  and  conditions  without 
limit  upon  the  operations  of  the  company  is  highly  illogical. 
Whatever  may  be  said  of  the  strictly  local  character  of  the 
great  mass  of  ordinary  city  streets  and  back  country  roads,  it 
cannot  be  successfully  claimed  that  the  main  roads  and 
thoroughfares  along  which  interurban  street  railways  are 
necessarily  built  should  be  subject  to  exclusive  and  unlimited 
local  control.  An  entire  county,  or  perhaps  an  entire  com- 
monwealth, may  have  a  vital  interest  in  the  construction  and 
operation  of  an  interurban  line.  It  is  the  function  of  inter- 
urban railways  to  provide  cheap,  convenient  and  comfortable 
facilities  for  travel  through  the  country  and  between  cities, 
and  to  provide  cheap  and  convenient  means  for  collecting 
express  matter  and  light  freight,  principally  farm  produce, 
and  conveying  it  quickly  to  its  destination  in  the  city.  An 
interurban  railway  franchise  granted  by  a  city  at  the  end  of 
the  line  is  really  a  terminal  franchise.  The  city's  strategic 
position  enables  it  to  impose  terms  and  conditions  affecting 
the  construction  and  operation  of  the  railway  outside  as  well 
as  inside  the  city  limits.  Undoubtedly  there  should  be  some 
state  authority  to  approve  or  revise  the  terms  of  a  city  fran- 
chise to  an  interurban  company  in  so  far  as  those  terms  affect 
the  company's  operation  outside  of  the  city  limits.  The  mere 
fact  that  the  city  is  big  ought  not  to  enable  it  to  exploit  inter- 
urban railways  solely  for  its  own  benefit.  For  the  most  part, 
however,  no  adequate  supervising  state  authority  has  been 
provided  and  the  interurban  companies  are  left  to  fight  out 
the  terms  and  conditions  of  their  franchises,  with  the  various 
city  councils,  village  boards  and  highway  commissioners  ex- 
ercising authority  over  the  streets  along  different  portions  of 
the  railway  routes. 

The  most  important  special  features  of  a  city  franchise  for 
an  interurban  railway  have  to  do  with  the  construction  of 
the  entire  line  within  a  limited  time;  the  frequency  of  car 
service  to  other  points;  the  character  of  the  cars  used;  the 
proper  regulation  of  the  freight  and  express  business  of  the 
railway,  including  the  switching  of  cars  for  factories;  the 
requirement  of  Ipop  aperation  in  the  center  of  the  city  with 
or  without  passenger  and  freight  stations  en  private  property ; 
the  compensation  of  the  hml  street  railway  conapany  for  the 
use  qt  its  tr^Qksj  the  cpmp§R?atioD,  of  the  city  fo?  tljQ  tnu^ 
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chise ;  the  character  of  the  local  service  to  be  rendered  by  the 
interurban  company  and  the  rates  of  fare  and  transfer  priv- 
ileges within  the  city  limits;  the  duration  of  the  franchise; 
and,  in  case  the  railway  is  to  be  constructed  by  the  company 
within  the  city  limits,  the  joint  use  of  its  tracks  and  depot 
facilities  by  other  companies  and  the  city's  right  to  purchase 
the  tracks  subject  to  the  company's  right  to  continue  to  use 
them  on  paying  rental. 

In  order  to  avoid  unnecessary  repetition  of  provisions  al- 
ready gone  over  in  the  chapters  on  street  railway  franchises, 
I  shall  take  up  in  the  succeeding  sections  several  special  fea- 
tures of  interurban  franchises  and  discuss  them  topically, 
with  copious  illustrations  from  the  grants  in  force  in  particu- 
lar cities,  leaving  the  interurban  franchises  of  only  five  cities 
to  be  described  as  separate  units  and  in  some  detail  in  the 
concluding  sections  of  this  chapter. 

456.  Operation  of  interurban  cars  within  city  limits  by 
local  street  railway  Company;  use  of  local  company's  tracks.— 
In  cities  where  the  local  street  railways  are  owned  and  oper- 
ated under  franchises  and  laws  that  do  not  reserve  to  the 
municipal  authorities  the  right  to  compel  the  local  companies 
to  admit  other  companies  to  the  joint  uss  of  their  tracks,  in- 
terurban railways  are  frequently  not  in  a  position  to  get 
franchises  into  the  heart  of  town  over  new  routes,  and  are 
therefore  compelled  to  stop  at  the  city  limits  or  else  treat' 
with  the  local  companies  for  terminal  privileges.  Indeed, 
in  some  cities  the  local  companies  have  the  right  to  let 
other  companies  use  their  tracks  without  such  other  com- 
panies having  to  get  the  consent  of  the  local  authorities  at  all. 
In  other  places,  the  need  of  such  consent  is  in  doubt.  In  such 
cases,  the  loc?il  companies,  either  with  or  without  the  consent 
of  the  municipal  authorities,  may  agree  to  receive  the  inter- 
urban cars  at  the  city  limits  and  operate  them  to  a  down-town 
terminal  and  back  to  the  city  limits,  there  to  be  redelivered 
to  the  interurban  companies.  In  such  cases  local  crews  have 
possession  of  the  cars  within  the  city  and  collect  local  fares 
from  the  passengers.  What  portion  of  the  sums  so  collected 
shall  be  turned  over  to  the  outside  companies  is,  of  course,  a 
matter  of  agreement  between  the  companies  concerned.  As 
already  noted  in  the  descriptions  of  street  railway  franchises 
ju  preceding  chapters,  a  city,  iastead  of  requiring  a  local 
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company  to  permit  interurban  companies  to  use  its  tracks, 
sometimes  provides  that  the  interurban  cars  shall  be  received 
at  the  city  limits  by  the  local  company  and  be  delivered  there 
again.  Wherever  this  is  a  franchise  requirement,  the  terms 
upon  which  this  service  shall  be  rendered  are  either  fixed  by 
the  franchise  ordinance  or  are  made  subject  to  agreement, 
arbitration  or  future  determination  by  the  city  authorities. 

Where  the  city  has  reserved  the  right  in  its  street  railway 
grants  to  authorize  the  joint  use  of  tracks,  the  terms  and  con- 
ditions of  such  joint  use  are  contained  in  the  street  railway 
rather  than  in  the  subsequent  interurban  franchises.  Ex- 
amples of  this  state  of  affairs  may  be  found  in  Indianapolis, 
Dallas  and  Kalamazoo,  Michigan.  Cases  where  interurban 
franchises  bind  the  grantees  to  admit  other  interurban  com- 
panies, coming  in  later,  to  a  share  in  their  track  and  terminal 
facilities  will  be  discussed  in  a  subsequent  section. 

457.  Local  service  of  interurban  cars ;  fares  and  tranfers.— 
In  most  cases  interurban  cars  using  regular  street  railway 
tracks  are  required  to  stop  at  any  street  crossing  to  let 
passengers  on  or  off,  the  same  as  ordinary  street  cars.  In 
some  cases,  however,  "  limited  "  cars  are  not  required  to  stop 
except  at  certain  points.  A  franchise  granted  two  or  three 
years  ago  by  the  city  of  Kalamazoo  to  the  Kalamazoo,  Gull 
Lake  and  Northern  Eailroad  Company  ^  provided  that  "  all 
ears,  both  incoming  and  outgoing,  shall  stop  at  such  street 
crossings  or  places  to  take  on  and  let  off  through  or  local  pas- 
sengers as  may  be  designated  by  the  City  Council."  This  ordi- 
nance also  provided  that  within  the  city  limits  the  company 
should  charge  not  more  than  a  five-cent  fare  for  adults  and  a 
three-cent  fare  for  children  between  six  and  twelve  years  of 
age,  younger  children  being  carried  free,  if  accompanied  by 
parent  or  guardian.^  It  was  stipulated,  however,  that  "  when 
a  seat  in  a  drawing-room,  dining  or  other  special  car  "  was 
furnished  by  the  company,  an  extra  charge  might  be  made. 
The  company  was  required  to  exchange  free  transfers  M'ith 
"  such  street  railways  as  are  required,  or  will  agree  to  give 
transfers  to  the  said  railway  constructed  under  this  franchise, 
whether  required  by  its  franchise  or  not."  Transfers  were  to 
be  "for  immediate  use  on  the  next  car  within  the  city  of 

J  Ordinance  No.  2188,  section  11.  '  Ibid.,  section  10. 
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Kalamazoo."  No  charge  was  to  be  made  for  hand  baggage  in 
the  possession  of  passengers. 

Substantially  the  same  provision  in  regard  to  transfers  is 
found  in  a  franchise  granted  by  the  city  of  Memphis  to  the 
Clafksdale,  Covington  and  Collierville  Interurban  Company, 
September  20,  1907.^  Under  this  ordinance  the  cash  fare 
was  to  be  five  cents,  but  children  under  five  years  of  age  were 
to  ride  free.  There  was  no  half-fare  provision,  except  for 
public  school  children  under  the  age  of  eighteen,  who  were 
to  be  entitled  to  buy  half-fare  tickets,  a  quarter's  worth  at  a 
time,  available  for  use  between  eight  in  the  morning  and  six 
at  night  "  in  actual  passage  to  and  from  school."  More- 
over, whenever  the  legislative  council  thought  that  Memphis 
was  entitled  to  a  cheaper  fare  for  general  use,  it  would  have 
the  right  to  require  the  company  to  sell  tickets  at  the  rate  of 
six  for  twenty-five  cents. 

An  ordinance  of  the  city  of  Dallas,  approved  September 
12,  1906,  granting  an  interurban  franchise  to  J.  Mercer 
Carter,  who  later  transferred  his  rights  to  the  Dallas  Inter- 
urban Electric  Eailway  Company,  specifically  provided  that 
in  connection  with  the  interurban  service  there  should  be 
maintained  "  an  efficient  and  adequate  local  service  within 
the  city  limits." "  In  the  operation  and  maintenance  of  the 
local  street  car  service,  the  railway  was  to  be  equipped  with 
new  cars  of  approved  type,  all  such  cars  were  to  be  comfort- 
ably heated  during  the  winter  months,  and  no  open  cars  were 
to  be  used  from  November  13  to  March  31,  except  by  author- 
ity of  the  city  council.  A  five-cent  fare  for  adults  was  au- 
thorized, but  children  between  five  and  twelve  years  of  age 
and  students  not  more  than  seventeen  years  old  "  in  actual  at- 
tendance upon  public  or  private  schools  "  were  to  be  carried 
at  half-fare. 

By  an  ordinance  passed  May  19,  1892,  the  city  of  New- 
port, Kentucky,  authorized  the  South  Covington  and  Cin- 
cinnati Street  Eailway  Company  to  use  certain  streets  of  the 
city  for  the  construction  of  a  through  line  to  Cincinnati, 
with  the  provision  that  the  company  should  not  charge  more 
than  five  cents  for  a  continuous  ride  between  points  within 

'  Hughey's  Dipresl  of  the  Laws,  Ordinances  and  Contrticts  of  the  City  of  Mem- 
phis, already  cited,  p.  849. 
'  Franchise  Ordinances  of  the  City  of  Dallas,  already  cited,  p.  236. 


558  MUNICIPAL  FRANCHISES. 

the  limits  of  Newport  or  from  any  point  in  Newport  to  any 
point  reached  by  the  company's  cars  in  Cincinnati,  Coving- 
ton or  Dayton,  Kentuclcy.^ 

A  South  Bend  franchise  granted  in  September,  1903,  to 
the  Chicago  and  Indiana  Air  Line  Company  provided  for  a 
local  five-cent  cash  fare,  twenty -five  rides  for  a  dollar,  and 
an  exchange  of  transfers  with  other  street  railway  companies 
operating  in  the  city.-  It  was  provided  that  "  all  transfers 
shall  be  redeemed  by  the  issuing  street  railway  company  by 
paying  to  the  company  presenting  them  for  payment  an 
amount  equal  to  40  per  cent  of  the  original  cost  of  said  fare." 
These  transfer  requirements  were  not  to  hold  good,  however, 
except  with  companies  who  would  accept  the  arrangement. 

On  April  6,  1907,  the  St.  Louis  Electric  Terminal  Rail- 
way Company  secured  a  franchise  from  the  city  of  St.  Louis 
authorizing  it  to  build  a  railway  to  connect  with  the  inter- 
urban  systems  of  the  Illinois  Traction  Company  and  certain 
other  Illinois  companies.'  This  grant  provided  for  a  five-cent 
fare  for  adults,  with  half-fare  for  children  between  five  and 
twelve  years  of  age,  in  St.  Louis  and  between  St.  Louis  and 
Granite  City,  Illinois.  It  also  provided  that  no  arbitrary 
charge  should  be  made  for  hauling  either  freight,  express  or 
passengers  over  the  bridge  across  the  Mississippi  river  to  be 
built  by  the  St.  Louis  Electric  Bridge  Company  and  to  be 
operated  in  connection  with  the  railway,  or  for  transportation 
by  means  of  any  ferry  operated  in  connection  with  the  rail- 
way pending  the  completion  of  the  bridge. 

458.  Special  equipment  and  through  service  of  Interurban 
railways:  weight  of  rails;  devices  to  prevent  electrolysis; 
character  of  cars ;  speed  ;  headway ;  amount  of  construction 
outside  the  city  limits  required.— On  August  14,  1902,  the 
Salt  Lake  and  Suburban  Railway  Company  got  a  franchise 
from  Salt  Lake  City  which  required  the  company's  cars  to  be 
equipped  "with  all  necessary  modern  improvements  for  the 
convenience  and  comfort  of  the  passengers,  including  vesti- 
bules, airbrakes  and  fenders."*  Cars  were  to  be  run  over 
the  company's  railway  at  least  once  an  hour  each  way  between 


>  Riaoial  Ordinances,  Newport,  already  cited,  p.  425. 
«  Revised  Ordinanoea,  19U5,  already  cited,  p.  1B4. 

» Laws,  Ordinances  and  Permits  pertaining  to  Public  Serrloe  Corporations  of 
St.  I,ouis,  p.  860. 
4  Book  of  Oi'diuances,  Salt  Lake  City,  already  cited,  p.  638. 
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six  in  the  morning  and  eleven  at  night.  The  speed  of  cars 
was  limited  to  twelve  miles  an  hour. 

The  Dallas  interurban  franchise  of  September  12,  1906, 
to  which  reference  was  made  in  the  preceding  section,  re- 
quired that  on  all  paved  streets  standard  grooved  girder  rails 
weighing  not  less  than  91  pounds  to  the  yard  should  be  used. 
Such  rails  were  to  be  "  laid  in  concrete  foundations  with  me- 
tallic ties/'  and  in  laying  the  rails  "  such  means  and  instru- 
mentalities and  appliances  "  were  to  be  used  as  would  "  best 
protect  the  city  and  public  and  other  private  concerns  against 
the  effects  of  electrolysis."  These  appliances  were  to  be 
changed  whenever  the  city  council  deemed  it  necessary  for 
-the  purpose  of  guarding  against  electrolysis,  "  or  excessive 
noise." 

The  South  Bend  franchise  of  the  Chicago  and  Indiana 
Air  Line  Company,  also  mentioned  in  the  preceding  section, 
required  the  company,  "by  means  of  careful  bonding  or 
other  approved  and  established  means,"  to  "provide  against 
electrolysis  of  gas,  water  or  other  pipes  laid  underneath  the 
surface  of  the  streets,  avenues,  alleys  or  private  rights  of 
way."  The  franchise  of  the  Kalamazoo,  Gull  Lake  and 
Northern  Eailroad  Company  was  still  more  careful  on  this 
point.  It  provided  that  if  the  city  council  of  Kalamazoo 
had  to  change  the  location  of  any  pipes  or  other  underground 
structures  on  account  of  electrolysis  caused  by  the  railroad, 
the  company  should  foot  the  bill.  Moreover,  the  company 
was  required  to  "make  a  full  examination  of  the  condition 
of  all  of  its  conduits  of  electricity  at  least  as  often  as  once 
every  six  months,  and  furnish  a  copy  of  the  record  of  such 
examination  to  the  city  council."  Thirty  days'  previous 
notice  of  the  time  set  for  such  examination  was  to  be  given 
and  the  council  might  have  representatives  present  at  all 
of  the  tests.  If  the  examination  showed  "  any  deterioration 
in  the  conductivity  of  the  returns  or  any  injury  to  the  water 
pipes  or  other  metal  structures  not  intended  to  convey  cur- 
rents," the  defects  were  to  be  made  good  by  the  company  at 
once. 

This  Kalamazoo  franeliise  provided  that  at  least  one  pas- 
senger car  should  enter  and  leave  the  city  every  two  hours 
from  six  in  the  morning  till  ten  at  night,'  "  and  run  to  Gull 
Lake  or  Grand  Eapids,  or  Battle  Creek,  or  connect  with  cars 
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to  any  of  said  places."  It  was  "also  provided  that  "  not  more 
than  four  freight  ears,  as  distinguished  from  express  cars," 
should. enter  the  city  between  eight  a.  m.  and  eight  p.  M.,  ex- 
cept during  the  construction  of  the  road. 

The  common  council  of  South  Bend  reserved  the  right  to 
adopt  reasonable  regulations  governing  the  running  time  of 
both  interurban  and  city  cars,  but  might  not  require  the 
company  to  run  an  interurban  car  over  any  line  oftener  than 
ten  times  between  the  hours  of  six  A.  M.  and  seven  p.  m.  daily. 
St.  Louis  required  the  St.  Louis  Electric  Terminal  Railway 
Company  to  run  cars  at  least  every  thirty  minutes  between 
six  in  the  morning  and  midnight  and  once  an  hour  during 
the  rest  of  the  twenty-four  hours.  This  company  was  re- 
quired to  lay  grooved  rails  weighing  not  less  than  112  pounds 
to  the  yard,  of  a  pattern  or  design  to  be  approved  by  the 
city's  Board  of  Public  Improvements.  The  Newport  fran- 
chise to  which  reference  has  been  made  prescribed  a  headway 
of  not  more  than  eight  minutes  for  the  cars  to  Cincinnati 
during  the  morning  and  evening  rush  hours  and  not  more 
than  fifteen  minutes  at  other  times  up  till  midnight. 

By  the  terms  of  each  of  three  franchises  granted  by  the 
city  of  Dallas  to  J.  Mercer  Carter,  on  September  13,  1906, 
one  of  which  has  already  been  mentioned,  the  grantee  was  re- 
quired to  have  at  least  twenty  miles  of  interurban  railway  en- 
tering Dallas  built  and  in  operation  within  one  year  from  the 
commencement  of  construction,  which  was  to  be  within  six 
months  from  the  acceptance  of  the  franchises.  On  October 
30,  1907,  all  three  franchises  were  amended  so  as  to  extend 
the  time  for  the  commencement  of  construction  to  April  1, 
1908,  and  so  as  to  require  the  completion  of  sixty  miles  of 
interurban  railway  within  and  entering  the  city  over  one  or 
all  of  the  lines  covered  by  the  three  original  grants,  within 
one  year  after  the  new  date  for  commencing  construction. 

The  Nashville  and  Gallatin  Electric  Eailway  received  a 
franchise  from  the  city  of  Nashville,  July  14,  1902,  which- 
required  that  the  entire  length  of  the  company's  line  from 
Nashville  to  the  town  of  Gallatin  should  be  equipped  and 
operated  with  electric  cars  within  two  years  from  the  accept- 
ance of  the  grant,  on  pain  of  forfeiture.^  Two  years  later, 
however,  the  company  got  an  extension  of  time  for  three  years 

'  Laws  of  Nashville,  already  cited,  p.  917. 
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by  means  of  an  ordinance  whose  preamble  set  forth  a  very 
touching  tale  of  woe.'  "  After  diligent  and  persistent  effort, 
and  assiduous  and  unabated  labor  and  application  to  the  re- 
quirements of  this  project,"  said  the  whereas  clause,  ■  "  it 
has  been  ascertained  and  determined  to  be  a  physical  and 
mechanical  impossibility  to  fully  construct  and  equip  its 
railway  for  operation  within  the  time  limit  as  specified,"  and 
"  it  has  been  further  determined  .  .  .  that  it  would  require, 
much  more  time  than  the  space  of  two  years  to  build  the 
power-house  alone  such  as  would  be  required  and  necessary 
for  the  operation  of  its  railway,  to  say  nothing  of  the  long 
and  indefinite  period  of  time  that  would  be  consumed  in 
obtaining  electric  cars  or  engines,  and  other  necessaries  for 
the  equipment  for  such  operation,"  and  "  it  has  been  further 
determined,  after  the  most  careful  and  prudent  investigation, 
that  capital  and  financial  backing  for  the  company  in  the 
promotion  and  furtherance  of  its  greatest  enterprise  cannot 
be  obtained  or  enlisted  .  .  .  because  of  the  short  space  of 
time  within  which  the  company  is  required  to  construct, 
complete,  equip  and  operate  its  railways,"  and  that  the  suc- 
cess of  this  enterprise  is  of  "  great  importance  to  the  public 
and  to  the  people  of  the  city  of  Nashville  and  thereabouts." 
No  doubt  the  enterprise  was  an  important  one  and  needed 
the  additional  time,  but  one  can  hardly  avoid  entertaining 
the  suspicion  that  the  exuberant  rhetoric  of  the  "whereas" 
clause  shows  the  effect  of  the  southern  climate. 

The  Memphis  interurban  franchise  of  September  20,  1907, 
reserved  to  the  legislative  council  of  the  city,  the  right  to 
revoke  the  grant  as  to  all  streets  not  then  occupied  unless 
the  company  had  100  miles  of  interurban  tracks  in  operation 
by  May  1,  1911. 

459.  Freight  and  express  business  ;  switching  cars ;  fur- 
nishing power ;  no  discrimination  in  rates.— Detroit  is  one  of 
the  cities  where  no  interurban  franchises  have  been  granted. 
Until  the  interurban  companies  all  came  under  the  direct 
control  of  the  Detroit  United  Eailway,  it  was  customary 
for  local  crews  to  take  charge  of  the  interurban  cars  at  the 
city  limits.  While  there  are  no  interurban  franchises,  strictly 
speaking,  in  Detroit,  the  city  did  pass  an  ordinance,  April 
16,  1901,  authorizing  street  railway  companies  in  the  city  to 

'  Laws  of  Nashville,  already  cited,  p.  927. 
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transport  certain  kinds  of  freight.^  This  ordinance  was 
subject  to  amendment,  alteration  or  repeal  at  any  time,  and 
unless  sooner  repealed  it  was  to  expire  by  limitation  Novem- 
ber 14,  1909,  the  date  when  some  of  the  most  important  local 
street  railway  franchises,  covering  a  part  of  the  lines  used  by 
the  interurban  cars,  would  expire.  Under  this  ordinance 
the  local  street  railways  were  authorized  "  to  carry  packages, 
merchandise  and  other  light  freight,  milk,  farm  produce  and  ^ 
garden  truck,  either  on  their  own  account  or  for  others,  on 
any  lines  or  tracks  "  within  the  city  belonging  to  the  com- 
panies. It  was  stipulated  that  the  freight  and  merchandise 
were  to  be  carried  in  suitable  cars  "  in  appearance  as  like  that 
of  passenger  cars  as  the  character  of  the  business  will  per- 
mit," the  character,  construction  and  design  of  the  cars  to  be 
subject  to  approval  by  the  common  council.  It  was  also 
stipulated  that  the  street  railway  companies  should  not  charge 
higher  rates  on  any  class  of  freight  to  or  from  suburban  cities 
or  towns  than  the  rates  then  charged  by  thfc  steam  railroads. 
Within  a  radius  of  two  and  one-half  miles  from  the  city 
hall,  each  car  was  to  be  a  trolley  car  and  operated  separately. 
Outside  of  that  circle  trains  of  two  cars  each  might  be  oper-  • 
ated.  Also  outside  of  that  circle  the  companies  were  given 
the  right  to  haul  sand,  gravel  and  crushed  stone. 

All  express  freight  cars  were  to  be  equipped  with  air  or 
electric  brakes.  The  operation  of  freight  cars  was  not  to  be 
permitted  to  interfere  with  passenger  traffic  and  no  freight 
cars  were  to  be  stopped  in  the  streets  to  receive  or  discharge 
freight.  Between  6  a.  m.  and  8  p.  M.  cars  carrying  freight 
were  not  to  pass  over  any  line  oftener  than  once  in  two 
hours.  Suitable  freight  stations  were  to  be  provided.  No 
discrimination  in  freight  rates  was  to  be  made  as  between 
companies  or  between  shippers.  The  common  council  re- 
served the  right,  on  complaint,  to  establish  and  fix  rates  for 
express  and  freight.  The  local  companies  were  required  to 
report  to  the  city  quarterly,  the  number  of  freight  and  com- 
bination passenger  and  freight  cars  hauled  into  or  out  of  the 
city,  and  pay  into  the  city  treasury  fifty  cents  for  every  car 
so  hauled.  All  conductors  and  motormen  employed  on  cars 
carrying  or  transporting  freight  within  the  city  limits  were 
to  be  citizens  of  the  United  States  and  "members  in  good 

'  Compiled  Ordinances,  1904,  already  cited,  p.  274. 
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standing  of  Division  No.  26  of  Detroit,  or  some  other  divi- 
sion of  the  Amalgamated  Association  of  Street  Eailway  Em- 
ployees of  America."  Nine  hours  were  to  constitute  a  day's 
labor  for  such  conductors  and  motormen,  and  it  was  to  be 
completed  within  ten  consecutive  hours.  Any  street  railway 
company  availing  itself  of  the  privileges  of  the  ordinance 
was  required  to  keep  its  tracks  "sufficiently  sprinkled  with 
water  to  prevent  the  dirt  and  dust  from  the  street  from  rising 
therefrom." 

By  a  franchise  granted  by  the  city  of  Baltimore,  April 
27,  1906,  the  Baltimore  Terminal  Company,  the  Washington, 
Baltimore  and  Annapolis  Electric  Eailway  Company  and  the 
Baltimore  and  Annapolis  Short  Line  Eailroad  Company 
were  all  authorized  to  transport  over  certain  lines  of  railway 
to  be  constructed  under  this  grant,  "baggage,  mail,  express 
matter,  milk,  truck  and  light  freight :  provided,  however,  and 
it  is  one  of  the  conditions  on  which  the  rights  and  franchises 
embodied  in  this  ordinance  are  granted,  that  the  mayor  shall 
have  at  all  times  the  right  to  regulate  and  determine  what 
kind  and  what  quantities  of  goods  or  freight  shall  be  so  trans- 
ported, to  regulate  and  determine  the  character,  size  and 
number  of  cars  in  which  said  goods  or  freight  shall  be  trans- 
ported, and  the  hours  during  which  the  same  shall  be  trans- 
ported, and  generally  to  make  all  regulations  and  rules  for  the 
government  of  such  traffic,  and  to  change  the  same  from  time 
to  time."  1 

The  St.  Louis  Electric  Terminal  Eailway  Company,  un^er 
its  franchise  of  April  6,  1907,  was  authorized  to  operate  cars 
"  for  the  transportation  of  passengers,  baggage,  United  States 
mail  and  express  matter,"  but  the  express  matter  was  to  be 
"  transported  only  in  enclosed  cars,  not  exceeding  in  size, 
and  similar  in  finish  and  exterior  to  the  passenger  cars  used  " 
by  the  company.  The  words  "  express  matter  "  were  to  be 
"  restricted  to  and  include  only  goods,  wares  and  merchan- 
dise in  packages  or  boxes,  and  in  such  quantities  as  are  now 
commonly  carrie(i  by  express  companies."  It  was  stipulated 
that  "  no  baggage,  United  States  mail  or  express  matter  shall 
be  received  on  or  put  off  any  cars  except  when  such  car  is 
within  a  station  or  depot  of  such  railway  company,  and  all 
of  such  stations  or  depots  shall  be  located  on  property  leased 

»  Public  Service  Corporations  of  Baltimore,  already  cited,  p.  270. 
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or  owned  by  said  railway  company."  The  company  waa 
authorized  to  operate  one  trailer  in  connection  with  passenger 
cars  only,  and  between  11  a.  m.  and  5  p.  m.  of  the  succeed- 
ing day  two  trailers  in  connection  with  express  cars  only. 
The  company  was  authorized,  however,  "to  operate  Pullman 
or  sleeping  cars  not  to  exceed  three  in  number  in  any  one 
train." 

The  exact  limits  of  the  functions  of  the  interurban  rail- 
way are  variously  defined  in  different  cities.  The  following 
section  taken  from  the  franchise  of  the  Salt  Lake  Valley 
Railway  .Company  of  May  16,  1900,  shows  the  Salt  Lake  City 
definition  of  an  interurban  railway  in  interesting  detail :  ^ 

"  Said  grantee,  its  successors  and  assigns,"  runs  this  ordinance, 
"  shall  have  the  right  to  do  a  general  passenger  business  and  in  con- 
nection therewith  shall  have  the  right  to  do  an  inter-urban  express 
business  for  hire  on  said  railway,  and  shall  be  allowed  to  load  and  un- 
load such  light  inter-urban  express  matter  only  at  such  places  as  shall 
be  permitted  by  the  city  council  of  Salt  Lake  City,  provided,  however, 
that  said  corporation,  its  successors  and  assigns,  shall  run  no  freight 
trains  or  freight  cars  upon  s&id  road,  excepting  only  for  the  purpose  of 
hauling  material  for  the  building  or  repair  of  its  road  or  the  repair  of 
the  streets  herein  required,  and  its  privilege  of  doing  an  inter-urban 
express  l)usini'ss  is  limited  to  carrying  the  same  in  a  closed  express  car 
in  connection  with  its  regular  traffic  or  in  a  closed  compartment  in  con- 
nection witli  the  passenger  car  ;  the  intention  being  to  prohibit  said 
grantee,  its  successors  or  assigns,  from  doing  a  general  railway  business 
except  in  the  carrying  of  passengers  and  light  express  matter  in  its  own 
cars  in  the  manner  hereinbefore  provided." 

By  another  ordinance  approved  September  26,  1906,  Salt 
Lake  City  authorized  one,  H.  P.  Clark,  as  trustee  for  a  cor- 
poration to  be  formed  under  the  laws  of  Utah,  to  construct  an 
urban  and  suburban  railroad  through  the  city,  with  the  right 
to  carry  passengers,  freight,  express  and  mail  matter.^  No 
freight  was  to  be  hauled  east  of  Eighth  West  street  except  be- 
tween midnight  and  six  o'clock  in  the  morning.  It  was  pro- 
vided that "  all  express  and  mail  matter  transported  within  the 
city  limits  shall  be  carried  in  cars  of  the  same  general  outer 
design  and  finish  as  the  passenger  cars,  same  to  be  arranged 
so  as  to  entirely  inclose  the  loaded  matter;  and  all  cars,  if 
operated  in  trains,  shall  have  not  more  than  one  trail  car  to 
each  motor  car;  provided,  that  no  freight  car  be  permitted 
to  stand  on  any  track  or  switch,  nor  shall  the  freight  be 
loaded  or  unloaded  on  the  streets  of  said  city." 

'  Book  of  Ordinances,  Salt  Lake  City,  p.  0S8.  •  Bill  No.  126. 
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The  South  Bend  interurban  franchise  provided  that  the 
baggage  cars  and  express  cars  should  be  used  exclusively  "  for 
parcel  express  and  baggage  and  small  merchandise,"  should 
not  at  any  time  be  operated  east  of  Laporte  avenue  more 
than  two  cars  in  a  train,  and  should  not  be  unloaded  except 
at  the  company's  baggage  room.  "  It  is  agreed  and  under- 
stood," runs  this  ordinance,  "  that  the  above  regulations  for 
the  transportation  of  freight,  baggage  and  express  are  tem- 
porary in  their  nature,  and  the  city  reserves  the  right  to 
make  such  other  additional  regulations  regarding  the  trans- 
portation of  freight,  express  or  baggage  or  the  number  of 
cars  in  any  one  train  as  the  Common  Council  of  said  city 
may,  from  time  to  time,  by  ordinance,  requij-e." 

The  Clarksdale,  Covington  and  Collierville  Interurban 
Company  by  the  terms  of  its  Memphis  franchise  was  for- 
bidden to  discriminate  against  the  city  of  Memphis  or  its 
citizens  in  passenger  or  freight  rates  "  or  in  any  way  what- 
soever." The  company  was  required,  wheii  called  upon  to  do 
so,  to  "  switch  without  charge  all  cars  loaded  with  freight  of 
all  classes  to  and  from  other  railroads,  industries,  ware- 
houses, persons,  firms  and  corporations  connected  with  or 
located  "  on  its  tracks  within  the  switch  limits  of  the  city, 
if  such  freight  came  in  or  was  destined  to  go  out  over  its  lines. 
For  switching  other  ears,  the  company  was  not  to  charge 
more  than  two  dollars  per  car,  without  discrimination,  empty 
cars  to  be  switched  free.  The  company  was  required  to  de- 
liver to  warehouses  and  sheds  and  to  other  carriers  within  the 
drayage  limits  of  the  city  all  consignments  of  cotton  coming 
in  over  its  tracks.  No  other  company  was  to  be  permitted  to 
enter  Memphis  over  this  company's  tracks,  until  such  new 
company  had  made  a  binding  contract  with  the  city  not  to 
discriminate  in  any  way  against  the  city,  its  shippers  or  its 
citizens. 

On  June  14, 1902,  the  city  of  La  Crosse  granted  a  perpetual 
franchise  to  the  La  Crosse  and  Eastern  Eailway  Company.^ 
By  this  grant  the  company  was  given  express  authority  to 
construct  and  maintain  tracks  from  its  main  route  "  to  con- 
nect with  any  mill,  manufactory  or  other  industry  abutting 
thereon,"  on  request.  It  was  stipulated  in  this  ordinance 
that  the  company  should,  "upon  reasonable  and  equitable 

»  Ordinances  of  the  City  ot  La  Crosse,  Wisconsin,  p.  78. 
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terms,  and  at  all  times,  either  provided  by  regular  published 
time  card  showing  schedule  for  operation  of  different  trains 
upon  each  line,  or  by  special  agreement  among  themselves, 
receive  promptly  and  expeditiously  handle,  switch,  make-up 
and  place  the  ears  of  any  other  electric  road  which  may  be 
hereafter  authorized  by  the  common  council  of  the  city  of 
La  Crosse,  to  connect  with  the  said  grantee's  road  to  or  from 
any  mill,  factory,  depot,  or  place  of  business  along  the  line 
of  said  grantee's  road  within  the  city  of  La  Crosse."  • 

Another  interurban  franchise  was  granted  by  the  city  of 
La  Crosse,  August  14,  1903.^  By  this  grant  the  "principal 
business  and  purpose  "  of  the  La  Crosse  and  Black  Eiver  Eail- 
road  Company,  the  grantee,  was  described  as  being  to  con- 
struct, acquire  and  operate  "  a  street-urban  or  inter-urban 
railway,  for  the  transportation  of  passengers,  freight,  mail 
and  express  "  within  the  city  of  La  Crosse  and  the  adjacent 
and  tributary  territory,  and  to  extend  its  railway  to  other 
cities,  villages  and  towns,  especially  in  the  counties  of  La 
Crosse,  Jackson  and  Clarke.  This  company  was  authorized  to 
furnish  electrical  power  to  manufacturers  and  others  "in  the 
city  of  La  Crosse  in  quantities  of  not. less  than  twenty-five 
horse  power  to  any  one  customer. 

460.  Central  passenger  and  freight  stations ;  loop  opera- 
tion.— As  we  have  already  seen,  it  is  a  usual  provision  of  inter- 
urban franchises  to  forbid  the  loading  or  unloading  of  freight 
or  express  matter  upon  the  public  streets.  This  provision 
is  necessary  to  keep  the  streets  from  being  blockaded  and 
rendered  more  or  less  useless  for  ordinary  vehicular  traffic.  It 
is  almost  as  imperative  that  interurban  lines  should  have  a 
passenger  depot;  for  the  cluttering  up  of  the  streets  by  the 
crowds  standing  around  waiting  for  the  interurban  cars  at 
the  down-town  terminal  ought  not  to  be  tolerated  where  it 
can  be  helped.  It  Is  accordingly  desirable  that  an  interurban 
grant  should  make  definite  provision  for  both  freight  and 
passenger  terminal  stations. 

The  La  Crosse  and  Eastern  Eailway  Company's  franchise 
stated  expressly  that  the  right  to  construct  the  company's 
road  over  the  route  described  in  the  ordinance  was  conditioned 
unon  the  use  of  the  company's  tracks,  switches,  turnouts, 
depot  grounds  and  buildings  being  extended  to  every  other 
*  QrcllnaQoea,  already  dUd^  p.  99. 
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electric  railway  seeking  and  obtaining  entrance  into  La  Crosse 
from  outside  points,  the  purpose  being  to  provide  a  common 
and  joint  route  and  union  depot  and  ticket  office  for  every 
electric  railway  from  La  Crosse  or  from  suburban  points  into 
La  Crosse. 

In  Indianapolis,  as  will  be  shown  in  a  later  section,  the  local 
street  railway  company  is  required  to  furnish  passenger  and 
freight  stations  for  thfe  interurban  roads.  In  Columbus,  as 
also  will  be  seen  later,  loop  operation  is  provided  for.  This 
is  the  case,  too,  in  the  Kalamazoo  interurban  franchise  already 
mentioned.  If  a  satisfactory  loop  in  the  central  business 
district  can  be  had,  it  is  of  great  benefit  in  coimection  with 
interurban  traffic,  as  it  tends  to  dissipate  terminal  conges- 
tion and  interferes  the  least  possible  with  other  traffic.  Loop 
operation  does  not  in  any  degree,  however,  lessen  the  need 
for  a  central  freight  station  where  the  cars  can  be  run  in,  oflE 
from  the  streets,  for  loading  and  unloading. 

461.  Compensation  for  interurban  grants :  free  service ; 
money  payments ;  street  improvements ;  suburban  parks ; 
location  of  power  house  and  car  shops  in  the  city. — A  unique 
method  of  compensating  the  city  for  an  interurban  franchise 
is  found  in  an  ordinance  of  Boulder,  Colorado,  granted  in 
1907  to  the  Denver  and  Interurban  Railroad  Company.^  By 
the  terms  of  this  grant  the  company  was  required  to  pay  to 
the  city  annually  "  a  sum  of  money  equal  to  seven  and  one- 
half  cents  per  capita,  based  upon  the  total  population  within 
the  limits  of  the  City  of  Boulder."  It  was  stipulated  that 
'•  in  case  of  any  difference  of  opinion  between  said  Eailroad 
Company  and  said  City  as  to  the  total  population  of  said  City 
as  the  basis  for  the  foregoing  computation,  then  at  the  re- 
quest of  either  party,  an  enumeration  of  the  inhabitants  of 
said  City  shall  be  taken  under  the  direction  of  two  persons, 
one  to  be  chosen  by  each  of  said  parties,  and  the  expense 
thereof  shall  be  borne  equally  by  the  Railroad  Company  and 
said  City."  Until  further  action  should  be  taken  in  the  mat- 
ter, an  estimate  of  13,000  population  was  agreed  upon.  The 
compensation  so  paid  by  the  company  was  to  be  in  lieu  of  any 
car  or  other  license  or  occupation  tax  that  might  be  assessed 
by  the  city,  but  was  to  be  in  addition  to  tfe?  regular  state, 
county,  citjr  ^nd  school  taxes. 

'  Qrdlnfta««  Nq.  609.. 
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The  Baltimore  franchise  mentioned  in  the  preceding  sec- 
tion provided  for  the  payment  to  the  city  of  a  tax  on  gross 
receipts  equal  to  four  and  one-half  mills  for  each  adult  pas- 
senger carried.  This  would  be  equivalent,  in  the  case  of  five- 
cent  cash  fares,  to  the  nine  per  cent  park  tax  on  gross  earn- 
ings exacted  of  the  Baltimore  street  railways.  On  gross  re- 
ceipts derived  from  mail,  baggage,  express  matter,  milk, 
truck  and  light  freight,  the  Baltimore  interurban  companies 
were  required  to  pay  to  the  city  a  tax  of  one  per  cent.  This 
tax  was  to  apply  to  all  such  matter  carried  over  the  railroad 
within  the  city  limits  without  reference  to  the  place  of  origin 
or  destination  of  the  matter  so  transported.  The  Baltimore 
Terminal  Company  was  also  to  pay  the  city,  $500  a  year,'and 
nothing  in  the  ordinance  was  to  be  taken  "  as  in  any  wise 
prejudicing  the  pending  contention  of  the  city  with  reference 
to  the  assessability  and  taxability  of  street  franchises  or  ease- 
ments." 

The  Clarksdale,  Covington  and  Collierville  Interurban 
Company  was  required  to  pay  the  city  of  Memphis  two  per 
cent  of  "  its  gross  receipts  from  all  fares  collected  on  cars 
running  wholly  within  the  city,  calculating  each  fare  at  five 
cents,  and  five  cents  for  each  trip  of  each  car  entering  or 
departing  from  the  city,  engaged  in  suburban  or  interurban 
business."  It  was  stipulated  that  these  payments  should  not 
be  "  in  abatement  or  reduction  of  any  tax  levied  by  the  city." 
Salt  Lake  City  imposed  on  one  company  ^  the  obligation  to 
"  pay  into  the  city  treasury  one  per  cent  of  its  gross  earnings 
each  and  every  year  on  its  entire  system  in  the  state  of  Utah," 
but  otherwise  this  company  was  not  to  be  "liable  to  any  per 
capita  tax  whatever  to  the  city."  Another  Salt  Lake  fran- 
chise^ imposed  upon  the  grantee  the  obligation  to  "plat' and 
improve  into  a  park  a  portion  of  any  or  all  of  the  streets  " 
upon  which  the  grantee's  road  was  constructed.  It  was  pro- 
vided in  this  franchise  that  "  said  parked  portion  shall  be  of 
such  width  as  may  be  determined  by  the  City  Council,  but 
not  to  exceed  thirty  feet,  and  shall  be  enclosed  by  a  line  of 
curbing  with  the  tracks  in  the  center  of  said  space,  leaving 
cross  roadways  at  each  intersecting  street,  and  intermediate 
driveways  not  more  than  330  feet  apart."    It  was  also  stip- 

1  Salt  Lake  and  Suburbnn  RailwAv  Company,  franchise  of  August  14, 1903. 
'  Grant  to  H.  P.  Clark,  approved  September  S6, 1906. 


INTERURBAN  RAILWAY  FRANCHISES.  569 

ulated  that  "  in  said  parked  portions  the  grantee  shall  fur- 
nish and  plant  trees  of  the  kind  and  at  intervals  to  be 
designated  by  the  City  Council,  and  shall  plant  with  grass, 
and  keep  in  good  order,  the  space  between  the  curbing  and 
lines  two  feet  outside  of  the  outer  rails  of  the  track."  The 
grantee  was  also  required  to  keep  the  trees  and  grass  in  good 
order,  but  the  city  was  to  furnish  the  necessary  water  free  of 
charge.  The  grantee  was  also  to  pay  the  city  one  and  one- 
half  per  cent  of  his  gross  receipts  from  passenger  business 
within  the  city  during  the  five-year  period  beginning  one  year 
after  the  acceptance  of  the  franchise,  and  two  per  cent  there- 
after, but  the  sum  so  to  be  paid  was  never  to  be  less  than 
$1000  a  year. 

Nashville  even  required  the  Nashville  &  Gallatin  Electric 
Eailway  to  establish  and  maintain  a  suitable  park  within  a 
reasonable  distance  of  the  city  "open  to  the  free  use  of  the 
public  and  sufficiently  large  to  accommodate  all  who  may  go 
there  for  a  recreation  and  amusement."  Moreover,  the  fare 
to  be  charged  from  any  point  in  the  city  to  this  park  was  not 
to  exceed  five  cents.  A  restriction  in  this  company's  franchise 
was  the  provision  that  "  no  convict  labor,  nor  any  prod- 
uct of  convict  labor,  shall  be  used  by  said  company,  or  any 
person,  company  or  corporation  working  for  them,  in  any 
part  of  this  work."  The  company  was  required  to  maintain 
its  home  office  in  Nashville,  and  in  ease  any  power  except 
water-power  was  used  in  the  generation  of  electricity  for  the 
company's  railway,  then  the  company's  principal  power-house 
also  was  to  be  located  and  built  within  the  city. 

Under  a  franchise  granted  April  28,  1908,  by  the  city  of 
Dallas  the  Texas  Traction  Company  was  required  to  maintain 
its  general  and  main  offices  in  Dallas,  and  to  pay  the  city  a 
bonus  of  $500  a  year  for  the  first  five-year  period  and  $1500 
a  year  thereafter  during  the  life  of  the  franchise.^  One  of 
the  Newport,  Kentucky,  franchises,  stipulated  that  the  power- 
house should  be  within  the  city  limits.^ 

Some  interurban  franchises  provide  for  the  free  carriage  of 
policemen,  firemen,  letter-carriers  and  sometimes  other  offi- 
cials. The  Kalamazoo  free  list  includes  "  such  city  officials 
as  may  be  required  by  the  City  Council  to  wear  a  distinctive 

1  Franchise  Ordinances  of  tlie  City  of  Dallas,  alreadii  cited,  p.  82r 

«  South  Covington  and  Cincinnati  Street  Eailway  Company  ordinance,  passed 
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badge."  The  Dallas  free  list  includes  officials  generally  and 
the  city  engineer  and  his  assistants.  In  Memphis  the  inter- 
Tirban  company  is  required  to  carry  free  "all  regular  and 
special  policemen,  police  officers,  firemen,  while  on  duty,  the 
mayor  and  members  of  the  City  Council,  and  of  the  Board 
of  Public  Works,  Police  and  Fire  Commissioners,  Water  Com- 
missioners, Park  Commissioners,  members  of  the  Board  of 
Health,  the  members  of  the  Board  of  Education,  City 
Superintendent  of  Schools." 

The  most  logical  form  of  compensation  in  money,  if  such 
compensation  is  to  be  exacted  for  interurban  franchise  priv- 
ileges, is  a  payment  of  a  certain  amount  per  car  trip 
over  city  tracks,  or  a  per  capita  payment  on  the  Boulder  plan. 
There  is  much  to  be  said  in  favor  of  the  latter  scheme,  especi- 
ally where  a  small  town  is  to  be  connected  with  a  large  one 
some  distance  away;  for  under  such  circumstances  the  traffic 
on  the  line  will  be  likely  to  increase  in  much  the  same  pro- 
portion as  the  population  of  the  smaller  town.  Either  all  the 
folks  in  the  little  place  will  go  shopping  in  the  big  one  or  the 
little  one  will  be  a  suburban  residence  town  for  the  business 
men  of  the  big  place,  or  both. 

462.  Term  of  franchise ;  joint  use  of  tracts ;  relation  to 
terminal  facilities  ;  reserved  right  of  purchase.  —  The  duration 
of  interurban  franchises  where  the  local  street  railway  tracks 
are  used  may  either  be  indeterminate,  that  is  to  say,  subject 
to  revocation  at  any  time,  or  coterminous  with  the  local 
street  railway  grants,  or  for  a  shorter  period.  Where  inter- 
urban lines  enter  a  city  over  private  rights  of  way,  they  are 
more  analogous  to  steam  railroads,  and  there  is  more  excuse 
for  long-term  grants.  Indeed,  in  a  certain  sense  interurban 
lines,  even  though  they  come  in  over  the  tracks  of  local  com- 
panies, have  an  especial  claim  to  an  assurance  that  their 
rights  will  continue  indefinitely.  The  city  cannot  well  re- 
serve the  right  to  purchase  and  operate  an  entire  interurban 
system,  and  yet  the  terminal  rights  in  the  big  town  constitute 
the  interurban  company's  principal  inducement  to  traffic.  It 
might  be  urged  that  the  city  should  either  grant  the  right 
to  the  interurban  lines  to  use  the  local  tracks  for  a  long 
period  of  years,  no  matter  what  changes  may  take  place  in 
the  ownership  of  the  city  street  railways,  or  that  the  city 
should  guarantee  the  acceptance  of  the  interurban  cars  at 
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the  city  limits,  either  by  itself  or  by  a  local  company,  and  the 
operation  of  the  cars  to  and  from  their  destination  down 
town.  In  view  of  the  additional  burdens  which  interurban 
cars  impose  on  the  city  streets  and  on  accoupt  of  uncertainty 
as  to  the  direction  and  extent  of  the  future  development  of 
the  interurban  business,  it  is  probably  better  on  the  whole,  to 
keep  interurban  franchises  indeterminate  without  any  guar- 
antee of  compensation  in  ease  they  are  revoked.  The  advant- 
ages of  interurban  traffic  are  so  great  that  no  city  is  likely 
permanently  to  exclude  interurban  cars  from  its  streets,  after 
they  have  once  gained  an  entrance.  It  can  almost  be  assumed 
that  car  tracks  once  laid  in  a  street  will  never  be  pulled  up, 
unless  the  street  becomes  unadapted  to  the  operation  of  cars, 
and  perhaps  not  then.  It  is  almost  as  certain  that  the  ease- 
ment of  the  interurbans  will  not  be  seriously  interfered  with. 
Habit  is  too  strong  to  permit  such  interference. 

The  terms  upon  which  the  city  may  admit  other  local  or 
interurban  companies  to  use  the  tracks  constructed  under  a 
particular  franchise  are  important  and  interesting.  By  an 
ordinance  passed  March  23,  1906,  the  city  of  Milwaukee 
granted  an  interurban  franchise  to  the  Milwaukee-Northern 
Eailway  Company,  and  reserved  the  right  to  grant  the  joint 
use  of  this  company's  tracks,  roadway  and  motive-power 
within  the  city  limits  to  any  other  person,  company  or  cor- 
poration owning  or  operating  an  interurban  railway  or  a 
suburban  street  railway  whose  business  was  of  like  nature 
to  that  of  the  grantee'  under  this  ordinance,  on  condition 
that  reciprocal  rights  should  be  granted  by  such  other  parties 
over  their  railway  within  the  city.^  Before  using  any  tracks 
constructed  under  this  ordinance  the  other  party  was  to  pay 
a  just  and  adequate  compensation  for  such  use,  the  amount  to 
be  fixed  by  agreement  or  if  they  could  not  agree  within  sixty 
days,  then  by  arbitration.  In  case  of  arbitration,  each  com- 
pany was  to  appoint  an  arbitrator  and  the  mayor  was  to 
appoint  one.  The  arbitrators  might  fix  the  compensation 
"  either  in  gross  or  payable  in  installments."  The  arbitrators 
were  to  have  regard  to  the  character  and  amount  of  the  use  to 
be  made  of  the  property  by  the  new  party,  and  their  decision 
was  to  be  final  and  binding  upon  both  parties.  A  certified 
copy  of  the  new  company's  original  application  to  the  grantee 

•General  Ordinances  of  Milwaukee,  1906,  already  cited,  p.  683. 
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under  this  franchise  was  to  be  filed  with  the  city  at  the  time 
the  application  was  made,  and  the  final  award  of  the  arbitra- 
tors was  also  to  be  filed  with  the  city  clerk  and  kept  in  his 
office.  If  either  party  failed  to  name  its  arbitrator  he  could 
be  named  by  the  mayor.  The  compensation  fixed  in  the 
award  of  the  arbitrators  might  be  revised  from  time  to  time 
by  similar  proceedings  on  application  of  either  party.  It  was 
stipulated,  however,  that  each  party  should  have  "a  para- 
mount and  preferential  right "  to  its  tracks  and  power  within 
the  city  limits.  This  franchise  also  reserved  to  the  city  the 
right  to  purchase  the  grantee's  property  within  the  city,  or 
so  much  of  it  as,  in  the  judgment  of  the  council,  it  would  be 
to  the  best  interest  of  the  city  to  acquire.  The  city  was 
authorized  to  take  over  buildings,  grounds,  machinery,  tracks, 
rolling  stock  and  other  physical  property  required  for  the 
operation  of  the  railway  within  the  city,  except  cars  used  for 
operation  outside  the  city.  The  price  was  to  be  based  on  the 
actual  value  of  the  physical  property  at  the  time  the  agree- 
ment or  the  arbitration  was  entered  into.  It  was  stipulated, 
however,  that  if  the  city  purchased  the  line,  then  the  company 
and  its  successors  were  to  have  "the  right  to  run,  over  the 
line,  cars  coming  from  interurban  lines,  at  reasonable  rates, 
including  in  such  rates,  the  right  to  use  depots  and  terminals 
which  the  city  may  have  acquired." 

In  the  South  Bend  franchise  of  the  Chicago  and  Indiana 
Air  Line  Company,  the  company  was  required  to  exchange 
trackage  facilities  with  any  other  interurban  company  willing 
to  enter  into  reciprocal  arrangements,  on  condition-  that  the 
new  company  would  pay  to  the  grantee  under  this  ordinance 
three  cents  for  every  passenger  carried  by  such  new  company 
over  the  grantee's  lines.  But  the  city  reserved  "  the  right  to 
designate  any  and  all  interurban  railways  that  shall  have  the 
privilege  of  entering  upon  the  lines  herein  granted."  It 
was  provided,  however,  that  the  grantee's  tracks  east  of 
Lafayette  street  were  to  be  "  free  territory  "  for  Joint  use  for 
street  railway  purposes  upon  terms  to  be  agreed  upon  by  the 
companies  directly  interested,  or,  if  they  could  not  agree,  then 
to  be  determined  by  the  board  of  public  works  and  approved 
by  the  common  council.  For  the  use  of  the  grantee's  tracks 
in  the  free  territory,  the  compensation  was  to  be  "  merely 
for  reasonable  damage  to  its  tangible  properties."    The  city 
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also  reserved  the  right  to  grant  a  joint  use  of  any  of  the 
company's  trades  within  the  city  for  the  hauling  of  baggage 
and  express  cars,  the  compensation  to  be  fixed  in  the  same 
way  as  in  the  case  of  the  free  territory. 

The  Dallas  interurban  franchise  of  September  13,  1906, 
reserved  to  the  city  not  only  the  right  to  let  other  interurban 
companies  use  the  grantee's  tracks,  but  also  the  right  to  per- 
mit local  street  railway  companies  to  use  not  more  than  six 
blocks  in  any  one  place  of  the  grantee's  road. 

The  franchise  of  the  Newport  Electric  Street  Railway 
Company,  of  Newport,  Kentucky,  stipulated  that  any  other 
street  railway  company  might  use  the  grantee's  tracks  over 
the  bridges  across  the  Ohio  river  and  on  not  more  than  seven 
squares  at  the  Newport  end  of  any  such  bridge.  The  new 
company  would  be  entitled  at  once  to  the  use  of  the  grantee's 
tracks  and  power,  upon  executing  a  bond,  in  a  sum  to  be  ap- 
proved by  the  mayor,  to  cover  the  compensation  for  such  use 
pending  the  determination  of  the  amount  by  agreement  or 
arbitration.  The  compensation  was  to  be  fixed  at  a  rate  per 
passenger,  and  either  company  would  be  entitled  to  a  re- 
appraisement  once  every  five  years. 

The  Salt  Lake  and  Suburban  Railway  Company's  franchise 
provided  "  that  whenever  the  city  council  shall  find  it  neces- 
sary or  desirable  to  grant  to  any  other  street  railroad  com- 
pany a  franchise  over  any  of  the  streets  covered  by  the  grant 
herein,  to  secure  to  such  other  company  a  connection  with  any 
important  center  or  terminus,  the  grantee  herein  shall  allow 
running  arrangements  over  grantee's  tracks  to  such  other 
company,  upon  such  other  company  making  equitable  pay- 
ment for  constructing,  maintaining  and  operating  the  portion 
of  said  grantee's  tracks  so  used." 

.The  city  of  Kalamazoo  reserved  the  right  to  let  other  inter- 
urban companies  connect  with  and  use  the  tracks  and  electric 
power  of  the  Kalamazoo,  Gull  Lake  and  Northern  Railroad 
Company,  upon  paying  a  reasonable  compensation  for  such 
use  and  on  the  further  condition  that  their  running  schedules 
should  conform  to  those  in  operation  by  the  company  owning 
the  tracks  and  that  such  company  should  have  the  right  to 
enforce  regulations  as  to  fares  and  transfers.  It  was  also 
made  a  condition  of  the  granting  of  joint  trackage  rights 
"  that  such  interurban  railroad  does  not  in  the  jjadgment  of 
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the  City  Council  unfairly  parallel  and  coihpete  with  the  com- 
pany of  the  grantees  herein,  in  the  territory  through  which 
the  railroad  ...  is  constructed."  The  city  also  reserved  the 
right,  upon  giving  six  months'  notice,  to  purchase  at  any  time 
"  all  the  tracks,  switches,  sidetracks,  Y's,  poles,  trolleys,  feed 
and  telephone  wires  or  other  property  built,  laid  down  or 
erected  by  virtue  of  this  ordinance,  upon  the  streets,  avenues, 
alleys  and  public  places  of  the  City  of  Kalamazoo."  The 
price  to  be  paid  was  to  be  the  fair  cash  value  of  the  property 
as  determined  by  three  appraisers  to  be  appointed  by  the 
circuit  judge  of  Kalamazoo  county,  and  payment  might  be 
made  in  money  or  in  bonds  of  the  city  drawing  four  per  cent 
interest  "  or  in  some  other  lawful  manner."  In  case  the  city 
purchased  the  property,  the  company  would  have  the  right 
thereafter  to  lease  the  use  of  the  tracks  for  the  operation  of 
its  cars  upon  paying  a  rental  limited  to  four  per  cent  per 
annum  on  the  purchase  price,  plus  one-half  a  cent  for  each 
passenger  paying  toll  or  fare  to  the  company  for  passage  over 
any  portion  of  its  route  within  the  city  limits.  But  in  addi- 
tion to  paying  this  money  rental,  the  company  would  have 
to  maintain  the  tracks  and  equipment.  In  case  the  company 
constructed  the  down-town  loop  described  in  the  franchise, 
it  was  to  credit  to  the  city  one-half  a  cent  for  every  pas- 
senger carried  over  the  loop  and  when  the  sum  of  these  credits 
was  equal  to  the  total  cost  of  the  loop  with  interest  at  five 
per  cent  per  annum  from  the  date  of  construction,  the  title 
to  the  loop  would  vest  in  the  city.  Thereafter  the  company 
would  be  required  to  pay  the  one-half  cent  per  passenger  as 
rental  for  the  use  of  the  loop,  and  also  maintain  it,  except  that 
if  other  companies  used  it,  the  cost  of  maintenance  would  be 
shared  by  them.  The  provision  requiring  the  company  to  set 
aside  one-half  cent  per  passenger  using  the  loop  was  not  to 
go  into  effect,  however,  until  the  expiration  of  the  local  fran- 
chise of  the  Michigan  Traction  Company,  and  after  that  date 
if  the  grantee  had  not  constructed  the  loop  and  the  city  had 
not  purchased  the  grantee's  property,  the  grantee  would  be 
required  to  pay  the  city  one-half  cent  for  every  paying  pas- 
senger carried  by  it  in  the  city. 

An  echo  of  unpleasant  rivalries  of  railroad  companies  in 
connection  with  urban  terminal  facilities  is  heard  in  one  of 
the  provisions  of  the  Nashville  franchise  of  the  Nashville  & 
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Gallatin  Electric  Railway.^  This  grant  stipulates  that  it  shalL 
not  go  into  effect  until  a  contract  has  been  executed  between 
the  grantee  and  the  Nashville  Terminal  Company  and  the 
Tennessee  Central  Eailroad  Company  "  fully  protecting  the 
latter  two  companies  against  the  use  of  the  franchise  hereby 
granted,  or  any  part  of  the  line  of  railway  hereby  permitted 
to  be  constructed  within  the  city  limits,  directly  or  indirectly, 
to  the  detriment  of  the  said  Tennessee  Central  Eailroad  Com- 
pany, or  any  other  railroad  of  the  said  Nashville  Terminal 
Jompany,  for  the  period  of  ninety-nine  years  from  the  first 
day  of  May,  1902,  or  for  such  period,  less  than  ninety-nine 
years  "  as  the  Louisville  &  Nashville  Terminal  Company  and 
its  lessees  shall  continue  to  refuse  to  admit  the  lessees  of 
the  Nashville  Terminal  Company  to  the  use  of  the  Louisville 
&  Nashville  terminals  "on  Just  and  equal  terms  without  dis- 
crimination." As  expressly  stated,  the  ordinance  was  granted 
with  the  understanding  and  upon  the  condition  that  this  pro- 
vision should  be  permanent  and  binding  upon  both  the 
grantee  and  the  city,  irrevocable  by  them  and  "  not  defeasible 
by  either."  The  required  contract  was  duly  executed,  and 
contained  a  stipulation  that  the  tracks,  cars  and  motive  power 
of  the  Nashville  &  Gallatin  Electric  Railway  and  the  Nash- 
ville &  Columbia  Electric  Railway  should  "not  be  used  or 
employed  by  them  or  either  of  them  or  by  their  successor  or 
successors  or  by  any  lessee  or  tenant  of  them  or  either  of  them 
or  their  successor  or  successors,  for  the  purpose  of  transfer- 
ring or  conveying  freights  to  or  from  any  point  within  the 
city  of  Nashville  or  its  suburbs  "  from  or  to  the  Louisville 
&  Nashville  Railroad,  the  Nashville,  Chattanooga  &  St.  Louis 
Railway  or  the  Louisville  &  Nashville  Terminal  Company  so 
long  as  the  latter  companies  continued  to  discriminate  against 
the  lessees  of  the  Nashville  Terminal  Company  in  the  matter 
of  terminal  facilities.  It  was  declared  to  be  the  "purpose 
and  intent "  of  the  contract  to  provide  that  the  tracks  of  the 
Nashville  &  Gallatin  Electric  railway  and  of  the  Nashville 
&  Columbia  Electric  Railway  should  not  be  used,  directly  or 
indirectly,  for  the  purpose  of  enabling  the  lessees  of  the  Louis- 
ville and  Nashville  Terminal  Company  to  gain  admission  to 
the  premises  and  facilities  of  the  Nashville  Terminal  Com- 
pany while  at  the  same  time  denying  to  the  lessees  of  the 

■  Laws  o£  Nivshville,  already  cited,  p.  926. 
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-latter  company  admission  to  the  terminal  facilities  of  the 
Louisville  &  Nashville  Terminal  Coiftpany. 

463.  Interurban  route  over  private  right  of  way ;  the 
Lima  and  Toledo  Traction  Company,  franchise— On  Septem- 
ber 9,  1907,  a  franchise,  unlimited  in  duration,  was  granted 
by  the  city  of  Toledo  to  the  Lima  and  Toledo  Traction  Com- 
pany for  the  construction  of  an  electric  railway  across  various 
streets  in  the  line  of  its  route  on  private  right  of  way.^  The 
company's  tracks  were  not  to  take  up  more  than  a  strip 
twenty-two  feet  wide  crossing  any  street,  and  gates  were  to 
be  maintained  at  three  or  four  specified  crossings  until  such 
time  as  the  grades  of  the  railway  and  the  streets  were  sepa- 
rated. The  company  was  required,  moreover,  to  eliminate 
these"  grade  crossings  entirely  at  its  own  expense  within  ten 
years.  It  was  stipulated  that  none  of  the  company's  tracks 
laid  on  or  across  any  public  street  should  be  used  or  operated 
by  a  steam  railroad  except  during  the  period  of  construction 
of  this  line,  and  no  such  tracks  were  to  be  used  for  storage 
purposes.  It  was  stipulated  that  subject  to  the  prior  use  of 
the  tracks  by  its  cars  and  traffic,  the  company  should  give 
other  interurban  companies  an  entrance  to  the  city  over  its 
tracks  and  furnish  terminal  facilities  upon  terms  to  be  agreed 
on,  but  at  a  rate  not  exceeding  three  cents  per  passenger  on 
incoming  and  also  outgoing  cars,  but  the  company  could  not 
be  required  to  receive  or  transport  any  car  from  any  compet- 
ing company.  If  the  city  should  at  any  time  engage  in  the 
operation  and  maintenance  of  cars  for  the  transportation  of 
passengers,  it  would  have  the  privilege  of  using  the  grantee's 
tracks  within  the  city  limits  as  then  existing  or  as  thereafter 
extended,  upon  payment  for  such  use  and  "i;pon  reasonable 
terms  and  conditions."  The  company  was  required  to  main- 
tain at  certain  points  shelter  houses  for  the  accommodation 
of  passengers  and  to  take  on  and  let  off  passengers  at  these 
points  from  the  regular  local  ears.  All  incoming  and  all  out- 
going limited  cars  were  to  make  at  least  one  stop  for  pas- 
sengers between  the  down-town  terminal  and  the  city  limits. 
Befone  this  ordinance  could  go  into  effect  the  company  was 
required  to  file  a  written  acceptance  of  all  of  its  terms  and 
conditions,  and  was  also  to  pay  to  the  city  clerk  the  cost  of 
publishing  the  ordinance. 

•  Special  Ordinances,  City  of  Toledo,  p.  816. 
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464.  Switching  charges  limited ;  city  may  purchase  local 
tracks  at  any  time  ;  progressive  rate  of  compensation— Port- 
land, Oregon.— On  May  23,  1906,  the  council  of  the  city  of 
Portland  passed  two  otdinandes,  which  later  went  into  effect 
without  the  approval  or  disapproval  of  the  mayor,  granting 
certain  franchise  rights  to  the  United  Railways  Company  and 
the  Willamette  Valley  Traction  Company,  respectively.^  By 
the  United  Railways  ordinance  the  company  was  authorized 
to  construct  and  operate,  on  certain  of  the  streets  covered  by 
its  grant,  "  such  spurs  and  turnouts  as  may  be  desirable  or 
convenient  for  handling  freight  traffic,"  but  only  on  request 
of  property-owners  desiring  them.  The  company  was  re- 
quired to  switch  all  freight  cars  offered  on  its  tracks  on  these 
particular  streets  "for  the  maximum  rate  each  way  of  two 
dollars  and  fifty  cents  ($2.50)  per  car."  Any  person  or  com- 
pany operating  a  railway  line  outside  of  the  city  would  be 
perinitted  to  operate  its  cars  over  this  company's  tracks  sub- 
ject to  rules  and  regulations  formulated  by  this  company  and 
approved  by  the  council,  and  in  case  of  such  joint  user  each 
company  concerned  was  to  pay  "  an  equitable  and  proper  por- 
tion for  the  construction  and  repair  of  the  tracks  and  appur- 
tenances "  so  used.  For  this  franchise,  which  was  granted  for 
a  period  of  twenty-five  years,  the  company  was  to  pay  a  total 
of  $162,500  during  the  period  from  1906  to  1930  Inclusive, 
the  aiinual  payment  beginning  at  $1,700  during  the  first  five 
years  and  gradually  increasing  till  it  reached  the  sum  of 
$18,300  in  1930.  Upon  the  sale,  transfer,  mortgage  or  lease 
of  this  franchise  or  of  any  of  the  lines  constructed  under  it, 
the  company  was  to  file  with  the  city  auditor,  within  five 
days  after  the  transaction,  a  certified  copy  of  the  deed,  mort- 
gage or  other  written  instrument  evidencing  the  transaction, 
and  every  transfer,  whether  voluntary  or  involuntary,  was  to 
be  deemed  void,  unless  the  document  was  filed  as  required. 

The  company  was  required  to  give  the  city  a  bond  in  the 
sum' of  $100,000  to  guarantee  the  construction,  within  two 
years'  time,  of  a  line  of  railway  connecting  Portland  and 
Salem,  unless  delayed  "  by  acts  of  God,  strikes,  riots,  process 
of  any  court,  or  faults  or  delays  of  material  men  or  carriers, 
or  by  other  causes  beyond  the  control "  of  the  company.  At 
the  expiration  of  the  franchise,  the  city  would  have  the  right 

>  Ordinance  No.  15427  and  Ordinance  No.  15428,  Portland,  Ore. 
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to  purchase  ij).  its  entirety  the  iDortion  of  the  railway  and 
plant  located  within  the  city  limits.  The  question  of  purchase 
might  be  brought  up  either  by  ordinance  or  by  initiative 
petition  signed  by  fifteen  per  cent  of  the  electors,  but  in 
either  case  an  affirmative  vote  of  the  people  was  required  be- 
fore the  purchase  could  be  consummated.  The  price  paid  was 
to  represent  a  fair  valuation,  the  value  of  the  franchise  being 
left  entirely  out  of  consideration,  and  was  to  be  fixed  by  two 
arbitrators,  one  to  be  appointed  by  the  city  and  one  by  the 
company.  If  these  two  could  not  agree  they  were  to  choose 
an  umpire.  If  the  company  failed  to  appoint  an  arbitrator, 
the  city  council  would  have  the  right  to  name  both  arbitra- 
tors and  the  umpire.  After  the  purchase  of  the  property  by 
the  city,  the  company  would  be  compelled  to  "  pay  such  charges 
for  operating  cars  over  said  railway  tracks  so  acquired  as 
may  be  fixed  by  the  City  of  Portland,  the  said  charges  so 
fixed  to  apply  equally  and  without  discrimination  to  all  other 
persons  or  corporations  operating  over  said  tracks.''  Wherever 
electric  currents  were  used  on  the  railway  constructed 
under  this  franchise,  the  company  or  its  successors  would  be 
required  to  "  provide  and  put  in  use  such  means  and  ap- 
pliances as  will  control  and  effectually  contain  such  currents 
in  their  proper  channels;  and  on  its  or  their  own  wires, 
tracks  and  other  structures,  so  as  to  prevent  injury  to  the 
property,  pipes  and  other  structures  belonging  to  the  City  of 
Portland,  or  to  any  other  person,  firm  or  corporation  within 
said  City."  This  franchise  gave  the  right  to  "  transport  pas- 
sengers. United  States  mail,  express  matter  and  freight "  over 
the  streets  designated  in  the  ordinance. 

The  Willamette  Valley  Traction  Company's  franchise 
covered  a  portion  of  the  same  route,  but  this  company  was 
not  to  build  on  streets  covered  by  the  United  Eailways  ordi- 
nance, unless  with  the  United  Eailways  Company's  consent, 
for  a  period  of  one  year  or  such  further  extension  of  time 
as  the  United  Eailways  Company  might  receive  under  its 
franchise.  The  Willamette  Valley  Traction  Company  was 
authorized  to  connect  its  road  at  street  intersections  with  any 
other  lines  of  railway  in  the  city,  to  operate  its  cars  from  one 
to  the  other  and  "to  construct,  maintain  and  use  convenient 
spurs,  sidings,  sidetracks,  switches,  curves  and  crossings  over 
streets  and  over  sidewalks  and  turnouts  from  its  lines  of  rail- 
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way,  maintained  under  authority  of  this  ordinance,  to  and 
upon  its  property  and  other  rights  of  way,  and  to  and  into 
its  shops,  barns,  store-houses,  repositories,  depots,  yards  and 
terminal  buildings,  and  grounds,  and  to  and  into  the  shops, 
mills,  factories,  ware-houses,  store-houses,  barus,  depots, 
stations  and  terminal  buildings  and  grounds  of  all  other  per- 
sons, firms  or  corporations  "  along  or  adjoining  the  streets 
and  public  places  occupied  by  its  railway  The  company 
was  authorized  to  use  overhead  or  underground  electrical 
power,  storage  batteries,  compressed  air,  cables  or  any  other 
mechanical  power  except  steam  motors  and  steam  locomotives, 
and  could  at  any  time  change  its  motive  power  and  its  mode 
of  operating  or  propelling  cars  for  "any  more  improved 
economical,  practical  or  desirable  method."  The  company's 
cars  were  limited  to  a  speed  of  twelve  miles  an  hour  within 
the  city,  limits,  and  no  cars  or  locomotives  were  to  be  on  a 
certain  portion  of  Front  street  except  between  7  o'clock  p.  m. 
and  6  o'clock  a.  m.  the  next  day.  The  annual  payments  to 
be  made  for  this  franchise,  in  ease  the  United.  Eailways  Com- 
pany constructed  the  portion  of  the  route  granted  in  common 
to  both  companies,  were  to  start  in  at  $440  and  gradually 
increase  to  $7,700  in  1930.  In  case,  however,  the  United 
Eailways  Company's  right  to  build  this  portion  of  the  route 
should  be  forfeited,  leaving,  the  franchise  to  the  Willamette 
Valley  Traction  Company  alone,  the  annual  payments  were 
to  be  larger,  commencing  with  $1,000  in  1906  and  growing  to 
$17,500  in  1930. 

The  provisions  of  this  franchise  relative  to  the  switching 
of  cars,  the  joint  use  of  tracks,  the  filing  of  documents  and 
the  city's  reserved  right  of  purchase  were  like  the  correspond- 
ing provisions  of  the  United  Eailways  franchise  except  that 
the  city  reserved  the  right  to  take  over  the  property  of  the 
Willamette  Valley  Traction  Company  at  any  time,  instead 
of  only  at  the  expiration  of  the  grant.  A  five-cent  fare  within 
the  city  limits  was  authorized,  but  "  for  riding  in  or  the  use 
of  observation  cars,  funeral  ears,  mail  cars,  express  ears, 
freight  cars,  party  cars,  and  other  special  cars,"  the  com- 
pany or  its  successors  were  authorized  to  "  charge  and  collect 
such  compensation,  rates  and  fares  as  it  or  they  may  de- 
sire, subject  to  the  approval  of  the  Council  of  the  City  of 
Portland." 
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465.  Union  passenger  terminal  provided  for ;  express  and 
freight  business  and  rates  limited ;  compensation  for  round 
trip ;  joint  use  of  tiacks— Indianapolis.— On  August  15,  ]  902, 
Indianapolis  granted  a  franchise  to  the  Indianapolis  Traction 
and  Terminal  Company  a  local  street  railway  corporation, 
by  which  the  company  was  required  to  construct  or  get  con- 
structed within  eighteen  months  "  a  suitable  and  commodious 
passenger  terminal "  at  some  point  within  a  specified  district.* 
The  tracks  and  train  sheds  of  this  terminal,  with  temporary 
waiting  and  baggage  rooms,  were  to  be  ready  for  use  within 
twelve  months.  This  passenger  terminal  was  to  be  accessible 
to  any  authorized  suburban  or  interurban  railway  company 
directly  or  by  the  lines  of  the  grantee  under  this  franchise, 
and  all  such  companies  were  to  have  the  use  of  this  terminal 
"for  all  of  the  purposes  of  passenger  traffic  for  which  the 
same  may  be  permitted  to  be  used  by  the  Board  of  Public 
Works  and  Common  Council  of  said  city,  under  such  rea- 
sonable regulations  as  may  be  prescribed  by  said  Traction 
Company,  without  discrimination  in  favor  of  or  against  or 
among  or  between  any  of  said  companies."  The  compen- 
sation to  be  paid  was  to  be  fixed  by  agreement  or  by  a  judicial 
proceeding  in  the  circuit  court.  The  grantee  was  bound,  also, 
to  permit  the  use  of  its  tracks  by  any  interurban  company 
"  from  the  corporate  limits,  or  from  the  nearest  connecting 
point  within  the  corporate  limits  of  said  City  of  Indianapolis 
to  some  central  point  and  terminal  in  such  city  for  the  pur- 
pose of  discharging  and  receiving  passengers  with  the  right 
of  such  company  to  run  its  cars  thereon  to  some  loop  and  re- 
turn thereon  out  of  said  city  whenever  such  use  has  been  per- 
mitted by  the  Board  of  Public  Works  and  Common  Council  of 
said  city."  In  case  the  grantee  was  unable  to  furnish  power  to 
propel  the  interurban  cars,  the  interurban  company  would 
have  the  right  to  establish  a  power  house  of  its  own  and  main- 
tain feed  and  trolley  wires  on  the  grantee's  poles.^  The  right 
to  joint  use  of  tracks,  poles  and  terminal  facilities  would 
apply,  however,  only  to  interurban  companies  whose  lines 
extended  for  at  least  six  miles  from  the  central  terminal. 

Upon  the  same  date,  August  l.'i,  1903,  when  this  franchise 

'  T.aws  Rnd  Ordlnivnces,  Indlnnnpolls,  aheady  citfd,  p.  107S. 
".See  Act  of  the  Ilidlaim  leRtslature,  approved  March  8,  1809,"  Laws  and  Ordl- 
imnoes,"  Indianapolis,  alreadu  cilfd,  p,  170, 
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was  granted,  separate  grants  were  made  by  the  city  of  Indian- 
apolis to  seven  different  interurban  companies.^  On  August 
21,  1902,  an  eighth  company  received  a  franchise,^  and  on 
June  4,  1903,  a  ninth  was  admitted  to  the  city.^  All  of  these 
franchises  were  substantially  identical  except  as  to  rates. 
They  probably  constitute  the  most  notable  group  of  interur- 
ban franchises  yet  granted  by  any  city  in  this  country.  As 
a  sample  of  these  grants  we  may  take  the  franchise  of  the 
Indianapolis  and  Eastern  Eailway  Company.  This  grant 
described  a  specific  route  for  the  interurban  company  over 
the  tracks  of  the  local  street  railway  companies  into  the  heart 
of  the  city,  but  authorized  the  interurban  company  and  the 
local  companies  to  agree  on  a  different  route  within  a  year 
after  the  grant  went  into  effect.  Thereafter,  the  interurban 
company's  route  in  the  city  was  to  be  subject  to  redesignation 
once  every  five  years  by  the  board  of  public  works  or  by 
the  local  street  railway  companies  with  the  board's  consent. 
But  the  route  was  always  to  connect  the  interurban  line  with 
the  central  passenger  and  freight  terminals  to  be  provided  by 
one  of  the  local  companies.  The  company  was  required  to 
waive  release  and  relinquish  "completely  and  forever"  any 
rights  within  the  city  limits  accruing  from  contracts  with  the 
town  of  Irvington  or  the  county  commissioners  of  Marion 
county.  It  was  stipulated  in  this  grant  that  all  regular 
passenger  cars  of  the  interurban  company,  after  entering  the 
city,  "  shall  stop  at  all  intersecting  streets  on  signal  from 
waiting  passengers,  or  passengers  on  such  cars  desiring  to 
leave  the  same,  and  shall  take  on  and  carry  all  passengers 
desiring  to  take  passage  on  any  such  cars  for  the  purpose  of 
being  transported  between  different  points  on  the  line  over 
which  said  cars  are  operated  in  said  city."  It  was  provided, 
however,  that  no  baggage  other  than  hand  baggage  and  no 
express  or  freight  matter  should  be  unloaded  or  taken  on  at 
any  street  crossing.  The  company  was  required  to  charge  a 
five-cent  fare  for  passage  over  its  line  within  the  city  limits 
and  was  forbidden  to  discriminate,  either  in  fares  or  freight 
rates,  against  passenger  or  freight  traffic  to  or  from  Indianap- 
olis in  favor  of  any  other  point  on  the  company's  line.  The 
company  was  required  to  operate  its  cars  with  due  reference 

•  Laws  and  Ordinances,  Indianapolis,  already  cited,  pp.  683-705,  716-776, 
2Z6id,,p.  705  ■«  Bid.,  p.  672, 
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to  the  running  schedules  of  the  local  street  ears  and  not  to 
interfere  with  them  in  any  way.  The  company  was  to  run  at 
least  one  car  every  two  hours  from  six  in  the  morning  till 
eleven  at  night,  but  the  board  of  public  works  reserved  the 
right  to  fix  the  running  schedules  within  the  city  "  to  the  end 
that  there  shall  be  uniformity  and  regularity  in  the  running 
of  all  the  cars  of  the  several  companies  in  said  city,  and  also 
prompt  and  efficient  service."  Cars  were  to  be  stopped  only  at 
street  crossings  and  at  the  terminals. 

^  It  was  expressly  provided  that  the  company  "may  at  all 
times  carry  in  its  passenger  cars,  or  in  suitable  compartments 
thereof,  provided  for  such  purpose,  or  in  mail,  express  or 
freight  cars  of  a  style  or  pattern  to  be  approved  by  the  Board 
of  Public  Works,  such  baggage  belonging  to  its  passengers, 
being  transported  in  such  passenger  cars,  as  is  usually  allowed 
to  be  carried  by  passengers  in  steam  railroad  companies'  cars, 
and  also  the  United  States  mail,  and  such  express  matter 
and  merchandise  as  may  be  enclosed  in  boxes,  crates  and 
parcels,  so  as  to  be  easily  handled,  and  so  as  not  to  be  un- 
sightly in  appearance  or  offensive  to  sight  or  smell,  and  also 
such  packages  and  parcels  as  are  usually  carried  and  delivered 
by  messenger  service."  There  was  a  further  proviso,  how- 
ever, to  the  effect  that  no  live  animals  other  than  hunting 
dogs  should  be  carried  in  the  cars,  except  that  fowls,  "  prop- 
erly secured  in  boxes  or  coops,"  might  be  carried  between 
12 :  30  A.  M.  and  4:30  a.  m.  Moreover,  all  baggage  other  than 
hand  baggage,  and-all  express  matter,  parcels  and  merchan- 
dise was  in  no  case  to  be  loaded  or  unloaded  at  any 
point  in  the  streets  or  public  grounds  of  the  city,  except  at 
the  central  station  and  terminals,  where  it  was  to  be  delivered 
for  distribution.  The  company  was  also  authorized  to  haul 
and  handle  other  kinds  of  freight,  except  live  stock,  when  a 
central  terminal  had  been  provided,  but  such  freight  was  not 
to  be  of  a  character  offensive  to  sight  or  smell.  Freight  could 
be  delivered  at  the  terminal  and  held  for  delivery  to  any  part 
of  the  city,  or  for  transfer  to  steam  railroad  lines  or  to  other 
suburban  or  interurban  lines.  Pending  the  construction  of 
the  terminal  freight  station,  the  company  Avas  authorized  to 
secure  from  the  local  companies  the  right  to  stand  its  cars 
on  some  line  of  "  dead  track,"  the  line  selected  for  the  pur- 
pose being  approved  by  the  board  of  public  works,  and  no 
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car  to  stand  more  tlian  fifteen  minutes  at  any  one  time  in 
loading  or  unloading.  The  city  reserved  the  right  to  regulate 
by  order  or  ordinance  the  company's  freight-carrying,  and 
to  change  the  route  of  the  cars  "  used  exclusively  for  carrying 
mail,  express  or  freight "  over  the  local  street  railway  tracks. 
The  company's  freight  and  express  rates  between  Indianapolis 
and  other  points  on  its  lines  were  not  to  exceed  the  rates 
charged  and  collected  for  the  carriage  of  like  freight  and  ex- 
press matter  between  the  same  points  by  other  common  car- 
riers, but  the  company  could  not  be  compelled  to  charge  or 
collect  less  than  eighty  per  cent  of  the  published  rates  on 
freight  and  express  matter  charged  by  other  common  carriers 
at  the  time  this  ordinance  was  granted. 

The  interurban  cars  were  to  be  propelled  by  electricity 
until  the  board  of  public  works  required  the  local  companies 
to  introduce  some  other  improved  motive  power  and  then  the 
interurban  company  also  might  be  required  to  adopt  it.  If  tlie 
company  should  at  a  later  time  be  permitted  to  set  poles  and 
string  wires  in  the  city,  or  construct  any  other  electrical 
appliances  for  the  moving  of  its  cars,  it  was  to  do  so  "by 
providing  for  an  independent  return  circuit  for  the  electricity 
used,  or  by  such  approved  scientific  methods  as  will  prevent 
any  injury  by  any  such  current  of  electricity  to  water  pipes, 
gas  pipes  "  or  any  other  property  in  the  streets.  If  the  com- 
pany should  later  be  authorized  to  lay  any  tracks  of  its  own, 
or  if  any  of  its  tracks  were  brought  into  the  city  by  annexa- 
tion, it  would  be  required  to  assume  the  burden  of  paving 
and  keeping  in  repair  the  street  surface  extending  to  the 
space  between  the  rails  and  the  tracks  and  for  eighteen  .inches 
on  either  side.  The  companies'  cars  were  to  be  of  the  most  ap- 
proved pattern,  style  and  finish  and  properly  equipped, 
lighted,  heated,  ventilated  and  painted.  They  were  to  be  pro- 
vided with  life-guards  and  all  modern  appliances  for  the 
safety  of  the  company's  passengers  and  employees.  Each 
car  was  to  have  a  headlight,  which,  if  an  electric  light,  was 
to  be  "  so  screened  or  shaded  while  said  cars  are  within  the 
city  limits  as  not  to  interfere  with  the  vision  of  approaching 
persons  or  animals."  The  interurban  cars  coming  into  the 
city  were  to  be  suitable  and  adapted  to  operation  over  the 
local  street  railway  tracks,  without  injury  to  the  pavement 
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if  not  laid  or  maintained  above  the  level  of  the  head  of  the 
rail. 

As  compensation  for  the  franchise,  the  company  was  to  pay 
the  city  the  munificent  sum  of  one  cent  per  round  trip  of  cars 
operated  by  it  into  the  city,  and  the  city  bound  itself  not  to 
require  the  company  to  pay  "  any  other  sum  or  sums  as  or  for , 
a  franchise  or  car  tax  or  charge,  or  any  other  special  tax  or 
charge,"  but  this  provision  was  to  have  no  effect  upon  the 
company's  liability  for  general  taxation.  The  franchise  was 
to  run  until  April  7,  1933.    It  said: 

"  The  limitation  of  time  is  one  of  the  essential  and  govern- 
ing conditions  of  this  contract,  and  at  the  expiration  of  said 
period  the  rights  and  privileges  of  said  company,  party  of  the 
second  part,  to  run  or  operate  its  6ars  within  such  city  shall 
absolutely  cease,  and  all  rights  under  this  contract  shall  ter- 
minate, and  it  shall  be  deemed  and  held  a  trespasser  if  it 
shall  thereafter  undertake  to  run  or  operate  any  car  over  any 
street  or  alley  of  said  city."  Neither  this  franchise  nor  any 
rights  under  it  were  to  be  assigned  without  the  written  con- 
sent of  the  board  of  public  works,  under  penalty  of  absolute 
forfeiture,  and  no  trackage  rights  were  to  be  given  without 
such  consent.  The  grant  was  made  on  condition  that  the 
interurban  company  should  pay  the  local  companies  for  the 
use  of  their  tracks  a  sum  to  be  agreed  upon  or  to  be  fixed  by 
the  circuit  court. 

466.  Central  loop;  freight  station;  joint  use  of  tracks; 
fares  to  outside  points  limited— Columbus,  Ohio.— Three 
different  interurban  companies  secured  twenty-five-year  fran- 
chises from  Columbus  in  1900.  The  first  of  these,  the 
Columbus,  London  and  Springfield  Eailway  Company  got  its 
franchise  on  April  S5th.^  The  company's  track  was  to  be  of 
standard  gauge,  and  its  rails  were  to  be  of  approved  standard 
patterns,  weighing  not  less  than  70  pounds  to  the  yard.  The 
space  between  the  inner  rails  where  double  tracks  were  laid, 
was  to  be  not  more  than  five  feet.  The  company  was  to  im- 
prove and  keep  in  repair  the  street  surface  for  a  width  extend- 
ing one  foot  beyond  the  outer  rails,  and  was  to  pay  for  clean- 
ing, sweeping  and  sprinkling  this  portion  of  the  street  at  the 
rate  and  in  the  manner  required  of  abutting  property  owners 
for  the  residue  of  the  street.    The  company's  route  included  £i 

»  Ofdinanoe  No,  10,670, 
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down-town  loop.  The  rate  of  speed  was  limited  to  twelve 
miles  an  hour,  except  on  the  loop,  where  it  was  limited  to 
eight.  After  dark,  the  company's  cars  were  to  be  lighted  and 
supplied  with  ■  suitable  signal  lights.  The  cars  were  to  be 
kept,  clean,  and,  when  the  temperature  outbide  was  below  35° 
Fahrenheit,  they  were  to  be  heated.  It  was  expressly  pro- 
vided that  "  no  car  or  cars  shall  be  used  on  such  railroad  if 
so  worn  out,  broken  or  so  constructed  or  kept  in  such  a  con- 
dition as  to  imperil  the  lives,  limbs  or  health  of  the  passen- 
gers." .  Cars  were  to  be  run  at  no  longer  intervals  than  fifteen 
minutes,  "unless  prevented  by  unavoidable  casualty,"  and 
were  to  be  operated  regularly  from  8  a.  m.  to  10  p.  m.  on 
Sundays,  and  from  5 :  30  a.  M.  to  11 :  30  p.  m.  on  week  days. 
The  city  reserved  the  right  to  grant  to  other  companies  joint 
trackage  rights  upon  equitable  terms,  "  taking  into  considera- 
tion the  value,  cost  of  construction  and  of  maintenance  of  the 
tracks  so  used  and  of  the  power  used  for  operation."  In 
case  the  companies  interested  should  be  unable  in  any  partic- 
ular case  to  agree  on  terms,  the  matter  was  to  be  referred  to 
arbitration,  and  the  decision  of  the  arbitrators,  "in  the 
absence  of  fraud,  accident  or  mistake  of  law  or  fact,"  was  to, 
be  final  and  conclusive  on  both  parties. 

The  rates  of  fare  within  the  city  limits  and  to  Green  Lawn 
Cemetery  were  to  be  five  cents  cash  for  adults,  three  cents  for 
children  between  six  and  twelve  years  old,  seven  tickets  for  a 
quarter,  and  children  under  six  years  old  attended  by  an 
adult,  free.  A  single  fare  to  Springfield,  Ohio,  was  to  be 
not  more  than  75  cents.  It  was  stipulated  that  "for  each 
five-cent  cash  fare  said  company  shall  issue  a  transfer  slip, 
good  for  continuous  passage  within  said  city,  over  any  line  of 
railway  connecting  with  its  line  of  railway  now  or  hereafter 
built,  if  presented  within  twenty  minutes  after  leaving  the  car 
of  issuing  company,  provided  said  transferee  line  be  required 
by  said  city  to  accept  such  transfer  slip  for  such  passage." 
The  company  was  bound  to  accept  similar  transfers  from  other 
companies,  and  in  all  cases  where  transfers  were  issued  on 
payment  of  cash  fares,  the  cash  was  to  be  divided  equally 
between  the  two  companies  involved.  The  company  was  to 
have  no  right  to  move  steam  railroad  freight  cars  or  any  cars 
used  exclusively  for  freight,  unless  this  right  should  be 
granted  by  future  ordinsBce.    As  compensation  fpr  the  grant^ 
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the  company  was  to  pay  to  the  city  two  per  cent  of  the  gross 
receipts  from  local  passengers'  fares  and  "  local  fares  "  were 
defined  as  meaning  "  only  those  fares  for  passengers  trans- 
ported entirely  within  the  limits  of  said  city,  and  to  and  from 
Green  Lawn  Cemetery,"  and  as  not  including  "  any  part 
of  fares  for  passengers  carried  partly  within  and  partly  with- 
out "  the  city  limits,  except  to  the  Cemetery.  Whenever  the 
company  thought  best  to  sell  tickets  at  the  rate  of  eight  for  a 
quarter  and  thirty-three  for  a  dollar,  it  would  be  relieved  of 
the  gross  receipts  tax.  At  the  expiration  of  the  period  of  the 
grant  in  twenty-five  years,  unless  a  renewal  had  been  granted, 
the  city  might  after  two  years'  notice  purchase  the  property 
at  an  arbitrated  valuation.  If  the  franchise  was  not  renewed 
and  the  city  did  not  take  over  the  property,  the  company 
would  have  to  remove  its  tracks  arr^  other  fixtures  from  the 
streets  within  eight  months  after  the  expiration  of  the  fran- 
chise. 

The  franchise  granted.  May  2,  1900,  to  the  Columbus, 
Buckeye  Lake  and  Newark  Traction  Company,^  was  in  most 
respects  the  same  as  the  franchise  just  described.    The  fare 

'to  Newark  was  limited  to  75  cents  and  the  road  was  to  be 
constructed  to  Newark  by  July  1,  1902,  and  if  it  had  not  been 

_  finished  by  that  time,  unless  the  company  had  been  delayed 
by  injunction  or  legal  proceedings  over  which  it  had  no  con- 
trol, the  franchise  would  thereupon  cease  and  determine 
without  any  further  action  by  the  city.  It  was  stipulated 
that  if  at  any  time  a  loop  should  be  constructed  connecting 
with  this  company's  line,  the  city  council  might  require  the 
company  to  run  at  least  half  of  its  cars,  other  than  excursion 
cars,  af^und  the  loop. 

In  the  Urbana,  Mechanicsburg  and  Columbus  Electric 
Eailway  Company's  franchise  granted  November  36,  1900,= 
there  was  a  special  provision  giving  the  company  the  right  to 
carry  "passengers.  United  States  mail,  packages,  express 
matter,  baggage  and  freight,"  but  denying  the  right  to  move 
any  steam  railroad  freight  or  passenger  cars  along  its  lines 
within  the  business  district  of  the  city.  All  of  its  cars  carrying 
packages,  express  matter,  baggage  and  freight  were  to  be 
loaded  and  unloaded  in  depots,  or  places  to  be  thereafter 
designated  by  .the  comjiany  on  lands  abutting  on  its  line. 
\  OrdinaBPe  No,  io,803,  >  ordinnnoe  No.  17,584, 
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The  company  was  authorized  to  select  one  depot  at  any  point 
along  its  route  inside  the  city  to  be  used  in  loading,  unload- 
ing and  storing  its  cars  and  all  kinds  of  freight  except  li-ve 
stock,  and  to  select  another  at  some  point  west  of  a  certain 
street  to  be  used  for  all  kinds  of  freight,  including  livest9C*k. . 
467.  Use  of  local  tracks ;  transportation  of  live  stock  and 
poultry ;  mechanical  brakes  required ;  freight  stations  and 
union  depot;  compensation  per  car  mile;  local  and  suburban 
service;  three  cent  fares;  extension  through  the  city— Spring- 
field, 111. — By  an  ordinance  approved  June  17,  1904,  the 
city  of  Springfield,'  Illinois,  granted  a  fifty-year  franchise  to 
the  Illinois  Central  Traction  Company,  authorizing  it  to 
"  install,  operate  and  maintain  its  railway  and  interurban 
cars  "  in  certain  streets  of  the  city  over  the  tracks  of  the 
Springfield  Consolidated" Eailway  Company.^  The  council 
expressly  reserved  the  right  to  withdraw  the  privilege  as  to 
certain  of  these  streets  at  any  time  after  the  expiration  of  one 
year  from  the  passage  of  the  ordinance.  Operation  by  steam 
was  expressly  forbidden,  although  rather  liberal  privileges 
in  freight  and  express  traffic  were  granted,  as  shown  by  the^ 
following  provisions : 

"The  said  company  shall  have  the  right,"  ran  the  ordinances,  ".to 
carry  and  transport  over  said  lines  U.  S.  mail,  all  classes  of  baggage, 
and  express  matter  in  parcels,  and  also  boxes,  crates  or  cojisignments 
not  exceeding  700  lbs.  in  weight.  It  is,  however,  expressly  provided 
that  no  poultry  or  live  stock  of  any  description  shall  be  transported  or 
carried  over  said  lines,  unless  in  crates,  and  that  no  shipments  in  car 
lots  shall  be  accepted  from  any  person  for  transportation  over  said 
lines  within  said  city. 

"It  is  further  provided  that  the  right  herein  above  given  to  said 
grantee  to  transport  or  carry  poultry  or  live  stock  over  said  lines  shall 
be  subject  to  such  regulations  as  may.  be  hereafter  made  by  the  said 
city  council  of  the  said  city  of  Springfield,  Illinois,  by  ordinance  or 
resolution  at  any  time,  and  subject  further  to  the  right  of  said  city  to 
prohibit  the  transportation  or  carrying  of  such  poultry  and  live  stock 
at  any  time  by  ordinance  or  resolution  of  said  city  council,  such  right 
being  hereby  expressly  reserved.  The  trains  in  which  such  express  or 
freight  matter  is  transported  shall  be  limited  in  length  of  not  over  two 
cars.  *  *  *  *   . 

"Suitable  and  convenient  buildings  or  stations  shall  be  provided 
where  all  freight,  parcels,  express  matter  and  baggage  shall  be  dis- 
charged, and  sail!  comp.vny,  its  successors  and  assigns,  before  laying 
luiy  turnouts  or  switches  to  enter  such  station,  must  first  obtain  a  per- 
njit  of  said  city  council:  said  company,   its  successors  and  assigns  to 

>  Franchise  OrJiiiftnces,  City  of  Springfleld,  1907,  p.  801. 
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have  ninety  days  in  which  to  provide  suitable  freight  stations  after  the 
operation  of  its  cars  into  said  city  shall  have  been  begun." 

The  equipment  and  operation  of  the  company's  cars  and 
the  service  to  be  rendered  were  carefully  controlled  in  this 
ordinance  by  the  following  section: 

"  Said  company,  its  successors  and  assigns,  shall  not  suffer  or  permit 
any  car  or  cars  to  obstruct  any  street,  square  or  public  area  of  said  city 
for  the  purpose  of  receivin'j  or  discharging  any  freight.  No  cars  shall 
be  stopped  on  any  side  walk  or  crossing  in  sucli  a  manner  as  to  impede 
or  obstruct  travel  thereon,  and  no  cars  shall  be  stopped  on  any  street 
intersections  or  crossings,  but  all  cars  shall  pass  over  all  street  intersec- 
tions or  crossings  before  the  same  are  stopped.  All  cars  when  in  use 
shall  be  well  and  properly  heated  in  cold  weather  and  well  and  properly 
lighted  at  night.  There  shall  be  placed  upon  all  cars,  gongs  of  proper 
and  sufficient  size  to  warn  people  of  the  approach  of  said  cars,  for  a 
distance  of  at  least  one  hundred  (100)  fe.et,  and  such  gongs  or  alarms 
shall  be  sounded  at  least  one  hundred  (100)  feet  before  said  cars  ap- 
proach street  intersections,  sidewalks  or  crossings,  and  at  all  other 
places  where  it  shall  be  necessary  and  prudent  to  cause  such  alarm  to  be 
given,  but  no  whistles  of  any  kind  or  character  Shall  be  soimded.  All 
cars  shall  be  equipped  with  air  or  electric  brakes.  At  all  railroad 
crossings,  where  watchmen  are  notlocatedor  other  sufficient  and  proper 
signals  operated,  to  designate  Vhe  approach  of  trains  or  cars  on  such 
railroads,  all  cars  used  by  said  company,  its  successors  or  assigns,  shall 
stop  at  least  tea  feet  uefore  passing  over  a  railroad  crossing,  and  the 
person  or  persons  in  charge  of  said  car  or  train,  shall  go  upon  said 
railroad  crossing  and  ascertain  that  no  train  or  car  is  approaching  such 
crossing,  and  tliat  there  is  no  visible  danger  in  running  such  car  over 
such  railroad  crossing.  No  car  or  train  of  said  company,  its  successors 
or  assigns,  shall  pass  through,  hinder  or  delay,  or  in  any  manner  inter- 
fere with  the  Are  department  of  said  city,  funeral  or  other  lawful  pro- 
cessions. The  city  hereby  reserves  the  right  to  make  such  regulations 
as  to  the  speed  and  time  of  running  cars,  operated  by  said  company, 
its  successors  or  assigns,  in  said  city,  as  the  public  safety  and  necessity 
demands  from  time  to  time,  such  regulations  to  be  made  by  the  city 
council  of  said  city." 

If  after  the  commencement  of  operation  the  company 
should  at  any  time  "fail  for  the  period  of  three  months  to 
continue  the  operation  of  said  cars  into  and  through"  the 
city,  unless  such  operation  had  been  stopped  by  court  proceed- 
ings or  by  act  of  the  city,  the  franchise  could  be  declared  for- 
feited. The  company  agreed  not  to  claim  the  right  under  this 
grant  to  maintain  a  local  street  car  service  in  the  city,  and  it 
was  expressly  provided  that  this  grant  should  not  be  construed 
as  extending  the  period  of  the  local  company's  franchise, 
nor  as  giving  the  grantee  the  right  to  have  the  tracks  remain 
in  the  streets  past  the  expiration  of  the  local  franchise,  if 
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they  continued  to  be  owned  by  the  local  company.  If  the  in- 
terurban  company  should  come  into  the~  ownership  or  control 
of  the  tracks  along  its  route,  the  city  was  to  have  the  right 
when  the  local  company's  franchise  expired  to  grant  a  new 
local  franchise  to  such  company  as  it  might  see  fit,  and  the 
new  grantee  would  have  the  right  to  install  and  operate  a 
street  railway  system  over  the  tracks  so  acquired  by  the  inter- 
urban  company  within  the  city  limits.  But  if  the  tracks  were 
owned  by  some  third  company  at  the  expiration  of  the  local 
street  railway  franchise,  then  the  interurban  company  would 
continue  to  have  the  right  to  use  them. 

For  this  franchise  and  another  less  important  one  acquired 
on  the  same  day,  the  company  was  bound  to  pay  the  city  at 
the  rate  of  $500  a  year  after  the  expiration  of  five  years  from 
the  commencement  of  operation  until  the  expiration  of  the 
local  street  railway  franchise.  Moreover,  if  the  grantee 
should  permit  the  cars  of  "  any  other  railway  company  a 
majority  of  the  stock  of  which  is  not  owned  by  the  persons 
owning  a  majority  of  the  stock  of  the  grantee  "  or  its  suc- 
cessor, to  use  the  tracks,  then  a  further  sum  of  $500  a  year 
was  to  be  paid  to  the  city  for  each  such  additional  company 
whose  cars  were  permitted  by  the  grantee  to  run  over  the 
route  covered  by  this  grant. 

Another  interesting  interurban  franchise  was  granted  by 
the  city  of  Springfield,  December  5,  1906.^  The  grantee, 
the  Springfield  &  Southeastern  Traction  Company,  was  ex- 
pressly prohibited  from  transporting  any  freight  or  express 
matter  over  its  route  in  the  city  except  "in  baggage  cars  or 
express  cars  provided  for  that  purpose,  and  in  parcels,  boxes, 
or  crates."  The  company  was  authorized  to  transport  over 
its  lines  between  10  p.  m.  and  6  A.  m.  any  material  to  be 
used  for  the  construction,  repair  or  ballasting  of  its  tracks. 
This  company  was  required  to  run  suburban  cars  every 
•fifteen  minutes  each  way  and  to  stop  them  at  all  street 
intersections  where  passengers  desired  to  get  on  or  ofE.  The 
fact  that  this  company  was  given  the  right  to  operate  a 
local  service  is,  perhaps,  explained  by  the  fact  that  its  grant 
was  for  the  construction  of  a  new  line,  not  for  the  use  of  exist- 
ing street  railway  tracks.  This  company's  local  rate  of  fare 
was  limited  to  three  cents  if  five  tickets  at  a  time  were  pur- 

•  Franchise  Ordinances,  already  cited,  p.  819. 
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chased,  and  the  company  was  also  required  to  sell  three  tickets 
for  ten  cents.  The  cash  fare  was  to  be  five  cents.  The  city 
reserved  the  right,  however,  to  require  the  company  to  inter- 
change free  transfers  on  the  three-cent  tickets  with  any  other 
interurban  company  tliereafter  granted  a  franchise  to  enter 
the  city.  The  grantee  was  also  required  to  interchange  trans- 
fers with  the  local  company  "  at  such  time  as  arrangements 
can  be  made  to  exchangie  transfers  on  a  three-cent  basis." 
This  grant,  like  the  one  previously  described,  was  for  a  term 
of  fifty  years,  but  a  provision  was  inserted  to  the  effect  that 
if  at  any  time  the  courts  of  last  resort  of  the  state  should  hold 
the  grant  of  the  right  to  operate  suburban  cars  to  be  contrary 
to  law,  as  giving  this  privilege  for  a  longer  period  than  was 
permitted  by  law,  then  the  company's  right  to  operate  subur- 
ban cars  was  to  continue  for  the  period  of  twenty  years  "  and 
no  longer." 

After  the  first  three  years  of  operation  the  company  was  to 
pay  the  city  "  the  sum  ,of  ten  cents  per  car  mile  or  fraction 
thereof  of  every  mile  of  track  built  within  the  city  limits  as 
now  or  may  hereafter  come  within  the  city  limits  by  additions 
to  the  city  of  new  territory,  no  matter  Vi^hether  such  track 
coming  in  the  city  be  on  the  streets  or  their  private  right  of 
way,  for  all  cars  operated  over  the  tracks  of  said  company  as 
herein  authorized,  except  suburban  cars,  which  rate  shall  be 
increased  to  twelve  cents  after  the  first  ten  years  and  no 
further  increase  shall  be  made  during  the  term  of  this  fran- 
chise; Provided,  that  the  minimum  amount  to  be  paid  in 
any  one  year  after  the  first  three  shall  be  $3,000."  The  term 
"  suburban  cars "  as  used  in  the  ordinance  was  defined  as 
including  "  only  cars  used  in  the  carrying  of  passengers 
within  the  city  and  adjacent  territory,  not  further  than  some 
village  or  station  not  to  exceed  eight  miles  beyond  the  cor- 
porate limits  "  of  the  city.  It  was  provided,  however,  that 
if  the  company  should  "transfer  its  passengers  from  any 
through  car  to  any  suburban  car,  thus  evading  the  payment 
of  the  car  mileage  herein  provided  for,  such  suburban  car  so 
carrying  such  transferred  passengers "  should  be  deemed  a 
through  car  and  subject  to  the  car  mileage  payment. 

This  ordinance  provided  that  if  at  any  future  time  the 
city  should  operate  a  railway  or  should  grant  to  any  other 
street  or  interurban  railway  company  a  franchise  for  a  route 
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within  the  city  limits  as  long  as  this  company's  route  inside 
the  city,  and  should  establish  a  fare  of  three  cents  or  less  on 
such  other  line,  a  similar  rate  should  become  operative  at  once 
on  the  lines  of  the  grantee  under  this  ordinance,  and  a  system 
of  interchangeable  free  transfers  between  the  companies 
was  to  be  established.  Moreover,  it  was  provided  that  if  no 
new  interurban  line  should,  within  two  years  from  the  com- 
mencement of  operation  of  this  railway,  be  begun  within  the 
city  to  extend  in  a  westerly  or  northwesterly  direction  to  the 
city  limits,  then  the  city  might  require  this  company  to  extend 
its  line  to  the  city  linrits  in  the  west  or  northwest  part  of  the 
city,  on  streets  on  which  "  said  company  may  be  able  to  secure 
the  petition  for  the  necessary  frontage  of  property  owners  as 
required  by  law  in  such  cases,  to  the  end  that  the  local  serv- 
ice of  said  company  at  the  reduced  rate  of  fare  hereinbefore 
fixed  shall  be  extended  to  portions  of  the  city  opposite  or 
nearly  opposite  "  to  the  portion  to  be  served  by  the  company 
on  the  original  route  laid  down  in  the  ordinance.  The  use 
of  the  extended  line  "  as  a  common  interurban  highway  "  was 
to  be  granted  to  other  interurban  companies  coming  into 
town  from  the  opposite  direction.  It  was  further  provided 
that  if  the  company  should  not,  within  six  months  after  the 
expiration  of  the  two-year  period,  secure  the  signatures  of 
property  owners  to  petitions,  as  required  by  law,  asking  for 
the  construction  of  the  proposed  extension,  "  then  if  any  as- 
sociation of  citizens  or  business  men  of  said  city  shall  procure 
and  present  to  the  city  council  such  petition  and  if  a  fran- 
chise shall  be  granted  to  said  company  pursuant  to  such  peti- 
tion, and  upon  like  terms  and  conditions  to  this  ordinance  as 
nearly  as  may  be,  it  shall  be  the  duty  of  said  company  to 
build  and  operate  said  extension." 

The  city  reserved  the  right  to  require  the  company  to  Join 
with  any  other  street  or  interurban  railway  company  that 
might  receive  in  the  future  a  franchise  for  a  route  as  long  as 
this  company's  route  within  the  city,  in  establishing  "  a  union 
interurban  station  at  some  convenient  point  within  three 
blocks  of  the  Court  House  square  in  said  city,  at  which  sta- 
tion all  suburban  and  interurban  cars  of  all  companies  shall 
center."  In  case  the  companies  could  not  agree  on  building 
such  a  station,  then  the  first  station  built  by  any  one  of  the 
companies,  if  available,  should  be  deemed  a  union  station, 
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and  all  the  other  companies  might  be  required  to  extend  their 
lines  to  it,  if  the  necessary  consents  of  the  property  owners 
for  such  extensions  could  be  secured.  If  the  establishment 
of  a  union  station  in  the  manner  above  described  proved  to  be 
impracticable,  then  the  city  itself  might  "  either  directly 
or  through  some  holding  company  for  the  use  of  said  city, 
establish  such  union  station,"  and  "  require  the  said  Traction 
Company  to  extend  its  tracks  to  said  station  and  to  use  the 
same  in  common  with  all  other  interurban  railway  companies 
to  whom  the  right  may  be  hereafter  granted  by  said  city  to 
operate  their  railways  over  the  streets*  of  said  city,  and  who 
shall  also  be  required  to  use  said  station."  But  the  city  was 
not  to  expend  "  an  excessive  amount "  for  the  station,  and  each 
company  using  it  might  be  charged  as  rental  its  pro  rata  share 
of  the  interest  on  the  cost  of  the  station  and  of  the  cost  of 
maintaining  it. 

Within  ninety  days  after  the  commencement  of  operation 
within  the  city,  or  as  soon  afterwards  as  its  needs  might  re- 
quire, the  company  was  to  "  establish  car  shops  in  the  city  of 
Springfield  for  the  repair  of  its  cars,  motors  and  other  equip- 
ment, which  shops  shall  be  permanently  maintained  as  the 
principal  car  shops  of  its  said  line." 
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468.  EelatioQ  of  bridges  and  viaducts  to  i72.  Toll  bridges  over  the  Ohio  river  be- 

the  problems  o£  urban  and  inter-  tvreen    Cincinnati   and    Newport 

urban  transportation.  Kentucky. 

463.  Terms  ot  Congressional  franchises  473.  Higliway  viaduct  and  elevated  rail- 

for  bridges  over  navigable  waters  :  road    between    the    two    Kansas 

Saint  Louis  Electric  Bridge  Com-  Cities. 

pany's  grant.  474.'  Turnpikes,  plank  roads  and  special 

470.  Old  toll  bridge  franchises  granted  roads  or  speedways. 

by  the   New  York    legislature.—    475.  Special  toll  road  franchises  in  New 
Brooklyn  and  City  Island.  York. 

471.  Legislative  franchises  for  bridges    476.  General  turnpike  and  plank  road 

over  the  East  and  Hudson  rivers.—  laws  of  New  York. 

New  York  City.  477.  A    rolling    road    franchise.— Cleve- 

laud. 

466.  Relation  of  bridges  and  viaducts  to  the  problems  of 
urban  and  interurban  transportation. — A  bridge  over  naviga- 
ble waters  is  a  part  of  a  highway  and  at  the  same  time  crosses 
another  highway  of  an  entirely  different  kind.  In  the  separa- 
tion of  grades  of  streets  and  railroads,  a  clear  headway  of  from 
eleven  to  twenty  feet  at  the  crossing  is  all  that  is  ordinarily 
required.  But  in  the  construction  of  a  bridge  across  a  water 
highway,  provision  must  be  made  either  for  a  draw  that  can 
be  opened  to  let  boats  pass  or  for  an  elevation  that  will  give 
sufficient  clear  space  between  the  water  level  and  the  under 
side  of  the  bridge  to  permit  boats  to  pass  without  interference. 
If  traffic  is  heavy  across  the  bridge,  the  delays  resulting  from 
the  opening  of  the  draw  are  intolerable  unless  boat  traffic  is 
light.  In  the  case  of  very  large  bridges  like  those  over  the 
East  river  in  New  York  City,  it  is  impracticable  to  construct 
them  with  a  draw,  both  on  account  of  the  engineering  diffi- 
culties involved  and  on  account  of  the  wasteful  hindrance  to 
bridge  and  river  traffic  that  would  result.  Accordingly  the 
bridges  are  built  so  as  to  leave  a  clear  head-room  of  135  feet 
above  high  water  in  the  center  of  the  stream.  Construction 
at  such  a  height  involves  enormous  expense  and  the  taking 
of  large  quantities  of  land  for  the  approaches  at  either  end. 
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Wliere  bridges  require  long  approaches,  another  serious  prob- 
lem is  presented  in  the  relation  of  the  bridge  to  the  inter- 
secting streets  which  have  to  be  carried  under  it.  Where  via- 
ducts are  constructed  across  valleys  or  river  bottoms  to  connect 
high  land  on  either  side,  provision  has  to  be  made  for  proper 
approaches  and  for  adequate  clearance  over  intersecting 
streets  and  railroads  on  the  lower  land.  Essentially,  the 
function  of  the  bridge  over  a  river  and  the  viaduct  over  a 
valley  is  to  furnish  a  through  highway  for  land  traflSc  at 
a  practicable  grade,  thus  avoiding  on  the  one  hand  the  expense 
and  delay  resulting  from  changing  the  mode  of  transporta- 
tion at  the  water's  edge,  and  on  the  other  the  difficulties  and 
expense  of  travelling  and  hauling  heavy  loads  down  hill  and 
then  up  again.  In  cities  through  which  or  past  which  large 
rivers  run  and  in  cities  built  partly  on  low  lands  and  partly 
on  hills  or  bluffs,  the  bridges  and  viaducts  are  a  most  im- 
portant element  in  the  whole  above-ground  transit  system. 
Indeed,  they  are  so  important  and  so  expensive  that  as  a  rule 
they  are  constructed  and  maintained  by  the  municipalities 
themselves,  except  in  the  case  of  bridges  used  exclusively  for 
railroad  traffic,  which  are  usually  constructed  and  owned  by 
the  railroad  companies  as  a  part  of  their  roads.  At  points 
where  the  termini  o£  the  bridges  are  in  different  states,  pri- 
vate construction  is  sometimes  permitted  because  of  the  con- 
flicting local  jurisdictions.  Yet,  for  the  most  part,  bridge 
franchises  are  of  historical  rather  than  current  interest.  Ex- 
cept in  the  case  of  railroad  bridges,  they  point  to  conditions 
that  are  now  past,  under  wliich  highways  also  were  constructed 
and  operated  by  private  companies  for  profit.  Some  high- 
way bridge  franchises  still  survive,  but  states  and  cities  are 
not  generally  in  the  business  of  granting  new  ones. 

469.  Terms  of  Congressional  franchises  for  bridges  over 
navigable  waters:  Saint  Louis  Electric  Bridge  Company's 
grant.  —By  an  act  of  Congress,  approved  February  15,  1907/ 
the  Saint  Louis  Electric  Bridge  Company,  an  Illinois  corpo- 
ration, was  authorized  to  "  construct,  maintain  and  operate  a 
railroad,  wagon  and  foot-passenger  bridge,  and  all  approaches 
thereto,  across  the  Mississippi  River  at  Saint  Louis,  Mis- 
souri," in  accordance  with  the  provisions  of  the  general  act 
of  Congress  to  regulate  the  construction  of  bridges  over  navi- 

>  United  States  Statutes  at  Large,  59th  Congress,  8nd  session,  cliapter  923, 
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gable  waters,  approved  March  23,  1906.^  By  this  general  act 
it  was  provided  that  whenever  in  the  future  Congress  should 
authorize  any  municipality,  quasi-municipal  corporation,  cor- 
poration, company  or  association  to  construct  such  a  bridge, 
"  the  plans  and  specifications  for  its  construction,  together 
with  such  drawings  of  the  proposed  construction  and  such 
map  of  the  proposed  location  as  may  be  required  for  a  full 
understanding  of  the  subject,"  were  to  be  submitted  in  ad- 
vance to  the  Secretary  of  War  and  Chief  of  Engineers  for 
their  approval.  The  act  declared  that  any  bridge  built  in 
accordance  with  its  provisions  should  be  a  lawful  structure 
and  should  be  "  recognized  and  known  as  a  post  route,  upon 
which  no  higher  charge  shall  be  made  for  the  transmission 
over  the  same  of  the  mails,  the  troops,  and  the  munitions  of 
war  of  the  United  States  than  the  rate  per  mile  paid  for 
the  transportation  over  any  railroad,  street  railway  or  public 
highway  leading  to  said  bridge."  The  United  States  was  to 
have  the  right  to  construct  and  maintain  telegraph  and  tele- 
phone lines  on  the  bridge  and  its  approaches  without  qharge, 
and  all  telephone  and  telegraph  companies  were  to  be  granted 
equal  privileges  in  the  use  of  the  bridge.  If  the  bridge  was  a 
railroad  bridge,  then  all  railroad  companies  desiring  to  use 
it  were  to  have  equal  rights  on  it  "  upon  payment  of  reason- 
able compensation  for  such  use,"  and  in  case  of  disagreement 
between  the  parties  relative  to  the  terms  of  such  use  or  the 
sums  to  be  paid,  all  matters  at  issue  were  to  be  determined  by 
the  Secretary  of  War  "upon  hearing  the  allegations  and 
proofs  submitted  to  him." 

No  bridge  erected  or  maintained  under  the  provisions  of 
this  act  was  at  any  time  to  obstruct  unreasonably  the  free 
navigation  of  the  waters  over  which  it  was  constructed,  and 
if,  in  the  opinion  of  the  Secretary  of  War,  it  did  so,  "  either 
on  account  of  insufficient  height,  width  of  span,  or  otherwise," 
or  if  rafts,  steamboats  or  other  water  craft  experienced  diffi- 
culty in  passing  the  draw  opening  or  the  draw  span  of  the 
bridge,  it  would  be  the  duty  of  the  Secretary  to  require  the 
parties  owning  or  controlling  the  bridge  to  alter  it  within  a 
reasonable  time  so  as  to  "  render  navigation  through  or  under 
it  reasonably  free,  easy  and  unobstructed."  Lights  and  other 
signals   as  prescribed  by  the   Secretary  of  Commerce   and 

»  United  States  Statutes  at  Large,  B9th  Congress,  1st  Session,  chapter  1130. 
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Labor  were  to  be  maintained  on  the  bridge.  If  the  bridge  was 
constructed  with  a  draw,  the  persons  in  control  were  required 
to  open  the  draw  promptly  upon  reasonable  signal  for  the 
passage  of  boats  and  other  water  craft.  It  was  stipulated 
that  if  tolls  were  charged  for  the  passage  over  the  bridge 
of  "engines,  cars,  street  cars,  wagons,  carriages,  vehicles, 
animals,  boat  passengers,  or  other  passengers,"  such'  tolls 
were  to  be  just  and  reasonable,  and  the  Secretary,  of  War 
might  at  any  time,  and  from  time  to  time,  prescribe  what 
they  should  be. 

In  ease  of  the  violation  of  any  of  the  terms  of  the  act,  the 
guilty  parties  were  to  be  subject  to  a  maximum  fine  of 
$5,000  for  each  ofEense,  and  every  month  of  continued  de- 
fault was  to  be  construed  as  a  new  offense.  Moreover,  if  the 
persons  owning  or  controlling  the  bridge  refused  to  comply 
with  any  lawful  order  issued  by  the  Secretary  of  War  or 
Chief  of  Engineers,  those  ofHcers  might  cause  the  bridge  to 
be  removed  and  the  expense  of  such  removal  to  be  collected 
from  the  owners.  It  was  further  stipulated  that  unless  the 
time  for  the  construction  of  any  particular  bridge  was  speci- 
fied in  the  act  authorizing  it,  the  bridge  was  to  be  commenced 
within  one  year  and  completed  within  three  years  from  the 
date  of  the  grant.  Congress  expressly  reserved  the  right  to 
alter,  amend  or  repeal  this  act  as  to  any  and  all  bridges  con- 
structed under  its  provisions,  without  the  United  States  in- 
curring any  liability  to  the  owners  on  account  of  such  action. 

In  granting  a  franchise  to  the  St.  Louis  Electric  Terminal 
Railway  Company  in  April,  1907,  the  city  of  St.  Louis  re- 
quired the  company  to  guarantee  that  the  charges  for  the  use 
of  the  Mississippi  river  bridge  to  be  erected  by  the  St.  Louis 
Electric  Bridge  Company  under  the  Congressional  franchise 
just  described  and  to  be  used  by  the  Terminal  Railway  Com- 
pany's cars,  should  not  be  in  excess  of  the  following  rates  each 
way  across :  "  For  foot  passengers,  three  cents  each ;  eques- 
trians, ten  cents  each;  one-horse  .vehicles,  fifteen  cents  each; 
two-horse  vehicles,  twenty  cents  each;  three-horse  vehicles, 
Ihirty  cents  each,  and  four-horse  vehicles,  forty  cents  each." 

470.  Old  toll-bridge  franchises  granted  by  the  New  York 
legislature— Brooklyn  and  City  Island.— The  territory  now 
included  in  Greater  New  York  contains  many  streams,  creeks, 
and  other  waterways  over  which  bridges  were  constructed  in 
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the  early  days.  Many  bridge  franchises  to  private  companies 
were  granted,  often  in  connection  with  toll  road  grants. 
Some  of  these  old  grants  are  quaint  and  interesting. 

By  an  act  passed  by  the  state  legislature,  April  29,  1833, 
the  Brooklyn  and  Gowannes  Toll  Bridge  Company  was  in- 
corporated for  a  period  of  fifty  years  and  authorized,  within 
four  years  after  the  date  of  the  act,  to  "  construct  a  good  and 
substantial  bridge  across  the  Gowannes  bay,  or  the  mill  creek 
which  empties  into  said  bay,  in  the  town  of  Brooklyn,  within 
half  a  mile  of  the  mouth  of  said  bay."  ^  The  bridge  was  to 
be  constructed  with  a  draw  so  as  to  allow  a  passage  thirty- 
five  feet  wide  along  the  channel  of  the  creek.  If  any  vessel, 
boat  or  raft  was  detained  at  the  bridge  for  half  an  hour  on 
account  of  the  keeper's  failure  to  open  the  bridge  when  re- 
quired, the  bridge  company  would  forfeit  the  sum  of  five 
dollars,  and  for  every  hour  of  additional  delay  a  further  sum 
of  five  dollars,  to  be  collected  by  the  parties  aggrieved,  by 
suit.  If  at  any  time  the  bridge  should  be  carried  away, 
thrown  down  or  destroyed  by  an  unavoidable  accident,  the 
company  would  have  three  years  in  which  to  rebuild  it.  The 
company  was  required  to  keep  "  affixed  in  some  conspicuous 
part  of  the  bridge  "  a  copy  of  the  rates  of  tolls  authorized  by 
the  act,  as  follows : 

For  every  four-wheel  pleasure  carriage  drawn  by  four  horses,  35 
cents ;  drawn  by  two  horses,  18  cents; 

For  every  curricle,  chair  or  sulky,  with  one  horse,  6  cents ;  with  two 
horses,  8  cents ; 

For  every  wagon  drawn  by  two  horses,  8  cents,  and  for  every  addi- 
tional horse,  3  cents ; 

For  every  sled  or  sleigh  drawn  by  two  horses,  6  cents,  and  for  every 
additional  horse,  3  cents; 

For  every  wagon  or  cart  drawn  by  two  oxen,  6  cents,  and  for  every 
additional  yoke  of  oxen,  3  cents; 

For  every  one  horse  wagon,  cart,  sleigh  or  sled,  6  cents ; 

For  every  man  and  horse,  4  cents ; 

For  every  foot  passenger,  2  cents; 

For  every  horse,  jack  or  mule,  3  cents ; 

For  every  score  of  sheep  or  hogs,  10  cents,  and  so  on  in  proportion 
for  any  greater  or  less  number:  "and  it  shall  be  lawful  for  the  toll- 
gatherer  to  stop  all  persons  with  their  teams,  cattle,  sheep  or  hogs,  and 
everything  which  is  liable  to  pay  toll,  until  they  shall  have  respec- 
tively paid  the  toll  herein  allowed  to  be  collected  by  this  act.  All 
persons  going  to  or  from  any  grist-mill  for  the  purpose  of  getting  grain 
ground  for  their  own  family  use,  shall  be  exempt  from  toll ;  and  like- 
wise any  person  going  to  or  from  divine  service,  and  all  persons  going 
to  or  from  any  funeral." 

?  Jiaws  of  New  York,  1833,  chapter  S91. 
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The  bridge  was  not  to  be  opened  until  at  least  two  of  the 
judges  of  the  Kings  county  court  of  common  pleas,  "  not 
interested  therein/'  should,  "upon  inspection,  certify  under 
their  hands  that  the  said  bridge  is  well  and  sufficiently  built, 
conformable  to  this  act,  and  will  admit  the  passage  of  teams 
of  burthen."  Any  person  forcibly  passing  the  toll-gate  or 
driving  his  live  stock  past,  without  paying  toll,  would  forfeit 
not  more  than  $20  nor  less  than  $3,  to  be  collected  by  the 
company  by  suit.  If  on  the  other  hand  the  toll-gatherer  col- 
lected more  than  the  authorized  toll,  or  unreasonably  delayed 
or  hindered  any  traveller  from  passing  the  gate,  he  would 
forfeit  to  the  injured  party  not  to  exceed  $3  and  the  costs  of 
the  suit  brought  to  recover  the  forfeit.  Fo  person  was  au- 
thorized to  ride  or  drive  over  the  bridge  faster  than  a  walk, 
and  no  driver  was  permitted  to  drive  more  than  twenty  head 
of  cattle  over  the  bridge  at  one  time,  under  penalty  of  a  for- 
feit of  one  dollar  for  each  offense. 

By  an  act  passed  April  30,  1864,  the  New  York  legislature 
incorporated  the  City  Island  Bridge  Company  and  authorized 
it  to  build  a  toll-bridge  over  the  Narrows  in  the  town  of  Pel- 
ham  from  the  mainland  in  what  is  now  Pelham  Bay  Park 
to  City  Island.^  This  company  was  given  a  perpetual 
franchise.  Its  bridge  was  to  be  constructed,  so  as  not  to  im- 
pede navigation,  with  a  draw  to  open  at  least  forty  feet  "  so 
as  to  permit  vessels  with  standing  masts  conveniently  to  pass 
and  repass  through  said  bridge ;  which  passageway  or  opening 
shall  be  freely  passed,  repassed  and  used  by  all  persons  with- 
out toll,  charge  or  reward."  The  bridge  was  to  be  twenty- 
four  feet  wide  in  the  clear  and  was  to  be  floored  with  planks 
at  least  three  inches  thick.  The  sides  of  the  bridge  were  to 
be  "  secured  with  good  and  substantial  railings  "  at  least  four 
feet  six  inches  high.  Thirty  years  seem  to  have  made  a  great 
change  in  the  demand  for  prompt  service,  for  the  City  Island 
Bridge  Company  was  to  be  penalized  in  the  sum  of  $5  when- 
ever any  vessel  desiring  to  pass  the  bridge  was  delayed  mojc 
than  fifteen  minutes  through  the  negligence  of  the  attendant, 
and  was  to  pay  the  further  sum  of  $5  for  every  additional 
fifteen  minutes  of  delay  so  caused.  On  the  other  hand,  a 
vessel  that  did  not  pass  tlie  bridge  promptly  when  the  draw 

>  liftwa  of  New  York,  1864,  chapter  464, 
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was  opened  for  it,  would  be- penalized  at  the  rate  of  $5  for 
every  ten  minutes  of  delay  so  caused. 

The  company  was  given  the  power  of  eminent  domain  to 
acquire  the  necessary  lands  at  the  bridge  approaches.  When 
the  bridge  had  been  completed  and  the  county  judge  of  West- 
chester county  had  certified  that  it  was  "  well  and  sufficiently 
constructed  and  built,"  that  it  would  "  admit  of  the  passage 
of  loaded  teams  and  other  carriages,"  and  that  it  was  "  in  all 
things  conformable  to  the  true  intent  and  meaning  of  this 
act,"  the  company  would  be  authorized  to  erect  a  toll-gate  and 
collect  tolls  at  not  to  exceed  the  following  rates: 

For  every  stage,  wagon,  carriage  or  hack,  drawn  by  two  or  more 
horses  or  mules,  35  cents ; 

For  every  four-wheel  pleasure-wagon  or  carriage  with  two  or  more 
horses,  25  cents ; 

For  every  two-wheel  pleasure  carriage  or  vehicle,  15  cents;     ■ 

For  every  four-wheel  pleasure  wagon  or  carriage  with  a  single  horse, 
30  cents ; 

For  every  cart,  work-wagon,  or  vehicle  drawn  by  one  horse  or  mule, 
15  cents; 

For  every  ox-cart  or  other  vehicle,  drawn  by  a  yoke  of  o.xen,  35 
cents ; 

For  every  horse,  mule,  ox  or  cow,  5  cents ; 

For  any  hog,  sheep,  calf  or  goat,  3  cents ; 

For  every  foot  passenger,  5  cents ; 

For  every  person  riding  or  leading  a  horse  or  mule,  3  cents; 

For  every  sleigh  drawn  by  not  more  than  two  horses,  25  cents;  and 
by  more  than  two  horses,  50  cents. 

If  anybody  was  foolhardy  enough  to  force  or  attempt  to 
force  the  toll-gate  without  paying  toll,  he  would  be  liable  to 
forfeit  to  the  company  five  times  the  amount  of  the  legal  toll, 
and  if  any  one  wilfully  damaged  the  bridge  or  its  approaches 
he  would  be  liable  to  forfeit  to  the  company  "  treble  damages." 

The  legislature  specifically  reserved  the  right  to  alter  or 
amend  this  act,  but  not  to  repeal  it.  The  City  Island  Bridge, 
some  years  after  its  construction,  was  purchased  by  the  town 
of  Pelham  and  has  since  been  rebuilt  and  is  now  maintained 
as  a  free  bridge  by  the  city  of  New  York. 

471.  Legislative  franchises  for  bridges  over  the  East  and 
Hudson  rivers— New  York  City.  — The  New  York  and  Brook- 
lyn bridge  was  originally  planned  by  a  private  company  and 
construction  was  commenced  under  a  special  legislative  fran- 
chise granted  in  1867.  Under  this  grant  the  New  York 
Bridge  Company  was  authorized  to  construct  a  permaneat 
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bridge  over  the  East  river  between  New  York  and  Brooklyn 
and  to  acquire  by  purchase  or  by  condemnation  proceedings 
"  as  much  real  estate  as  may  be  necessary  for  the  site  of  said 
bridge,  and  of  all  piers,  abutments,  walls,  toll  houses  and 
other  structures  proper  to  said  bridge,  and  for  the  opening  of  ■ 
suitable  avenues  of  approach  to  said  bridge,  but  not  any  land 
under  water,  in  the  river,  beyond  the  pier  lines  established  by 
law."^  It  was  provided  that  the  company  sTiould  have  power 
to  "  fix  the  rates  of  toll  for  persons,  animals,  carriages,  and 
vehicles  of  every  kind  or  description  "  passing  over  the  bridge, 
that  toll-gates  should  be  kept  at  each  end  of  the  bridge  and 
tolls  be  demanded  and  paid  "  upon  entering  on  the  bridge  " 
and  that  the  rates  of  toll  should  be  posted  conspicuously  at 
the  toll-gates.  It  was  also  stipulated  that  the  company 
"  shall  reduce  the  rates  of  toll  from  time  to  time,  so  that  the 
net  profits  of  said  bridge  shall  not  exceed  the  sum  of  fifteen 
per  cent  per  annum,  after  deducting  the  expenses  of  repairs 
and  improvements  to  said  bridge,  its  appurtenances  and  ap- 
proaches, and  all  just  and  proper  damages  against  the  said 
corporation."  The  right  was  reserved  to  either  New  York 
City  or  Brooklyn  or  both  together  to  purchase  the  bridge  at 
any  time  at  cost  plus  SSJ^  per  cent,  on  condition  that  the 
bridge  should  thereupon  be  made  free.  The  two  cities  were 
authorized  to  subscribe  to  the. capital  stock  of  the  company, 
and  issue  thirty-year  bonds  to  pay  their  subscriptions,  or,  as 
an  alternative,  the  cities  might  guarantee  the  company's 
bonds. 

By  an  amendatory  act  passed  in  1869  the  legislature  pre- 
scribed that  so  long  as  the  cities  of  New  York  and  Brooklyn 
retained  their  stock  in  the  bridge  company,  they  should  be 
represented  on  its  board  of  directors,  the  one  by  its  mayor, 
comptroller  and  president  of  the  board  of  aldermen,  and  the 
other  by  its  sinking  fund  commissioners.^  This  act  author- 
ized the  company  to  use  land  under  water  for  the  piers  and 
towers  of  the  bridge,  and  to  operate  or  dispose  of  the  right  to 
operate  a  passenger  railroad  over  the  bridge  from  terminus  to 
terminus^    The  bridge  was  to  be  completed  by  June  1,  1874. 

The  bridge  company's  charter  was   further  amended  in 
1874  by  provision  for  an  increase  in  the  representation  of  the 
two  cities  on  the  board  of  directors  so  that  each  city  and  the 
'  Jiaws  of  New  Yor)?,  J867,  chapter  399.    '  Laws  of  New  Yofk,  1869,  chapter  86. 
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private  stockholders  as  well,  would  have  eight  directors.^  The 
directors  for  the  cities  were  authorized  to  buy  out  individual 
stockholders  who  were  willing  to  sell  for  the  amounts  paid  in 
on  their  stock  with  interest.  The  bridge  was  declared  to  be 
a  public  highway  "  subject,  nevertheless,  to  such  tolls  and  po- 
lice regulations"  as  the. company's  board  of  directors  might 
from  time  to  time  prescribe.  For  the  completion  of  the 
bridge.  New  York  city  was  authorized  to  issue  additional 
bonds  to  the  amount  of  $1,000,000  and  Brooklyn  was  author- 
ized to  issue  twice  that  amount,  the  proceeds  of  the  bonds  to 
be  paid  over  to  the  company  for  additional  shares  of  its 
stock. 

Finally,  in  1875  an  act  was  passed  providing  for  the  disso- 
lution of  the  company  whenever  two-thirds  of  the  stock  issued 
to  private  parties  had  been  purchased  on  behalf  of  the  cities, 
under  the  terms  of  the  act  of  the  preceding  year.^  The 
bridge  property  was  then  to  be  transferred  to  trustees  repre- 
senting the  two  cities,  who  would  be  authorized  to  acquire  by 
condemnation  proceedings  the  rights  of  minority  stockholders 
not  acquired  by  purchase,  and  to  complete  the  bridge  and 
put  it  into  operation.  The  trustees  would  be  authorized 
to  fix  the  tolls  "to  be  collected  on  the  bridge  and  operate 
the  bridge  railroad.  As  a  matter  of  fact  the  bridge  was  not 
completed  till  1883.  Since  the  consolidation  of  old  New 
York  and  Brooklyn  the  bridge  has  been  operated  by  the 
department  of  bridges  of  the  Greater  City.  It  is  now  free 
to  pedestrians,  but  tolls  are  collected  for  vehicles.  Pri- 
vate companies  operate  elevated  railroad  trains  and  trolley 
cars  over  the  bridge  from  the  Brooklyn  end.  Over  4000  round 
trips  per  day  are  made  by  the  trolley  cars,  and  for  each  trip 
the  city  receives  a  toll  of  five  cents. 

No  bridge  has  yet  been  constructed  over  the  Hudson  river 
at  New  York  City,  but  in  1890  a  franchise  to  "build  one  was 
granted  by  the  New  York  legislature  to  the  New  York  and 
New  Jersey  Bridge  Company.'  The  site  for  the  bridge  was 
to  be  selected  by  five  commissioners,  of  whom  three  were 
named  in  the  act  and  one  was  to  be  appointed  by  the  mayor 
and  one  by  the  governor.  The  terminus  of  the  bridge  in  New 
York  City  was  not  to  be  below  Tenth  street  or  above  One 

»  Laws  o£  New  York,  1874,  chapter  601 .  =  Ibid.,  1ST5,  chapter  300. 

"  •  Wd.,  1890,  chapter  233, 
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Hundred  and  Eighty-first  street.  The  bridge  was  to  be  "  for 
passenger  and  other  traffic,"  and  the  company  would  have 
the  right  to  fix  the  tolls,  but  all  railroads  desiring  to  connect 
with  the  bridge  were  to  have  "  equal  rights  of  transit  for  their 
passengers  and  freight  upon  the  same  equal  and  equitable 
terms."  The  company  was  authorized  to  lease  the  bridge, 
or  to  charge  other  companies  for  its  use  such  fair  compensa- 
tion as  should  be  found  requisite  to  cover  the  expense  of 
maintenance,  taxes,  interest  upon  money  borrowed  for  con- 
struction or  maintenance,  dividends  of  not  more  than  ten 
per  cent  on  capital  stock  and  sinking  fund  requirements  to 
the  amount  of  five  per  cent  per  annum  of  the  amount  of  the 
funded  debt.  The  bridge  was  to  be  constructed  across  the 
river  with  a  single  span  and  at  an  elevation  of  at  least  145 
feet  in  the  clear  above  mean  high  water  at  the  towers  and 
155  feet  at  the  center  of  the  span,  and  these  heights  were  to 
be  "  exclusive  of  the  deflection  of  the  superstructure  from 
loads  or  temperature  effects."  The  bridge  was  to  be  com- 
pleted by  January  1,  1897.  The  project  of  constructing  a 
bridge  to  connect  New  York  City  with  the  Jersey  shore  is 
still  under  advisement. 

472.  Toll  bridges  over  the  Ohio  river  between  Cincinnati 
and  Newport,  Kentucky.— By  an  ordinance  passed  May  12, 
1868,  the  city  of  Newport  granted  a  perpetual  franchise  to 
the  Newport  and  Cincinnati  Bridge  Company  to  use  a  street 
necessary  for  the  construction  of  the  abutments,  approaches 
and  superstructure  of  a  bridge  over  the  Ohio  river.^  This 
bridge  was  to  be  used  for  the  passage  of  vehicles  and  foot 
passengers  and  for  railroad  purposes.  Tolls  were  to  be  at  the 
rate  of  100  tickets  for  one  dollar  for  foot  passengers,  ten  cents 
for  a  single  crossing  of  a  horse  and  dray  or  a  horse  and  ex- 
press wagon,  and  fifteen  cents  for  a  horse  and  buggy.  Twenty 
years  later  the  company  secured  from  the  city  of  Newport 
the  right  to  reconstruct  and  change  the  grade  of  a  portion  of 
a  certain  street  in  order  to  facilitate  the  approaches  to  the 
company's  bridge.^  This  grant  was  made  on  condition  that 
the  company  should  keep  the  portion  of  the  street  within  the 
railroad  track  and  extending  three  feet  on  either  side  con- 
tinually in  good  repair,  and  that  the  company  should  in- 
demnify the  city  against   claims  for   damages  to  abutting 

'  Special  Ordinances,  City  of  Newport,  p.  359.  '  Ibid.,  p.  860. 
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owners  on  account  of  work  done  under  this  ordinance.  In 
1895  the  company  was  authorized  to  reconstruct  the  ap- 
proaches to  the  bridge,  "including  steam  railway,  street 
railway,  vehicle  and  foot  passenger  way."  ^  Damages  to 
abutting  property  by  reason  of  any  changes  in  the  approaches 
or  in  the  street  grades  connected  with  them  were  to  be  borne 
by  the  company,  as  determined  by  a  committee  of  assessment 
and  arbitration  consisting  of  three  members,  one  to  be  ap- 
pointed by  the  company,  one  by  the  majority  of  the  abutters 
acting  together  and  the  third  by  the  two  so  chosen,  or  if  they 
could  not  agree,  then  by  the  mayor.  The  cchedule  of  tolls 
which  the  company  might  charge  was  changed  so  as  to 
provide  a  free  passage  for  children  under  six  when  accom- 
panied by  parents  or  guardians;  coupon  tickets  for  foot  pas- 
sengers at  the  rate  of  four  for  five  cents,  or  one  cent  apiece  in 
lots  of  ten,  twenty-five,  fifty  or  one  hundred ;  four  tickets  for 
$1,  or  2-5  cents  each  crossing,  for  a  vehicle  drawn  by  four 
horses;  five  tickets  for  $1,  or  20  cents  each  crojising  for  a 
vehicle  drawn  by  three  horses ;  seven  tickets  for  $1  or  15  cents 
for  each  crossing  for  a  two-horse  vehicle,  and  eleven  tickets 
for  $1,  or  10  cents  each  crossing  for  a  one-horse  vehicle. 

On  June  7,  1888,  Newport  granted  a  franchise  for  another 
bridge  across  the  Ohio  river  to  the  Central  Eailway  and 
Bridge  Company.^  This  was  to  cross  one  street  at  an  eleva- 
tion of  not  less  than  sixteen  feet  and  another  at  not  less  than 
eleven  feet.  The  "  bridge,  its  properties  and  appurtenances  " 
were  to  be  exempt  from  taxation  during  construction,  and 
it  was  provided  that  construction  should  begin  within  a  year 
and  "  be  continued  proportionably  to  completion "  within 
four  years.  It  was  stipulated  that  "  said  bridge  shall  be  con- 
structed for  foot  passengers,  vehicles  and  street  cars,  and 
there  shall  be  no  discrimination  in  favor  of  or  against  any 
person  or  corporation,  but  no  steam  cars  shall  be  allowed 
to  run  over  this  bridge."  The  company  was  made  liable  for 
all  damages  to  persons  or  property  arising  out  of  the  con- 
struction of  the  bridge,  and  also  for  the  expense  of  any 
changes  "  in  the  way  of  drainage,  sewerage  water  and  gas 
privileges  "  made  necessary  by  the  construction  of  the  bridge. 
Tolls  were  established  at  the  same  rates  prescribed  for  the 

'  Special  ordinances,  already  cited,  p,  361.  '  Ibid.,  p.  355. 
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Newport  and  Cincinnati  Bridge  Company  by  the  ordinance 
of  August  10,  1895,  already  described. 

473.  Highway  viaduct  and  elevated  railroad  between  the 
two  Kansas  Cities. — By  an  ordinance  approved  September  6, 
1904,  Kansas  City,  Missouri,  authorized  the  Kansas  City 
Viaduct  and  Terminal  Eailroad  Company  to  build  a  viaduct 
from  Bluff  street  westwardly  and  northwardly  across  the  West 
Bottoms  and  the  Kaw  river  to  Ferry  street  in  Kansas  City, 
Kansas.'  This  grant  included  the  right  to  construct  two 
approaches  to  the  viaduct  from  the  bottoms,  with  roadways 
not  more  than  38  feet  wide  and  not  carrying  any  railroad 
track  of  any  kind.  It  was  "  in  consideration  of  the  benefits 
that  will  ensue  to  the  cities  of  Kansas  City,  Missouri,  and 
Kansas  City,  Kansas,  and  the  inhabitants  thereof,  by  the 
construction,  maintenance  and  operation  of  an  elevated  rail- 
road and  highway  viaduct,  running  from  near  the  business 
center  of  one  city  to  near  the  business  center  of  the  other, 
recognizing  the  great  saving  of  time  for  both  travel  and  traffic 
that  may  be  effected  by  the  shortest  possible  level  route ;  also, 
how  commerce  between  the  cities  may  be  facilitated  and  inter- 
changed at  the  least  possible  cost  of  time  and  expenditure 
of  effort;  and  to  enhance,  as  much  as  possible,  the  easy, 
convenient  and  rapid  transportation  of  persons  and  prop- 
erty," that  this  grant  was  given. 

The  railroad  and  viaduct  were  to  be  on  an  elevated  steel 
structure  not  less  than  54,  nor  more  than  112  feet  wide 
crossing  the  Burlington  Eailroad  and  the  Missouri  Pacific 
Eailroad  tracks  by  G7-foot  and  65-foot  spans,  respectively,  the 
Kansas  City  Suburban  Belt  Eailway  and  an  adjacent  railroad 
siding  by  two  skew  spans  aggregating  about  144  feet  on  one 
side  and  160  feet  on  the  other,  and  Mill  (or  Madison)  street 
by  a  60-foot  span.^  The  company  was  authorized  to  construct, 
maintain  and  operate  "  all  necessary  switch  turn-outs,  and 
connecting  tracks  within  the  width  above  provided  for  said 
viaduct  and  at  the  termini  thereof  as  may  be  reasonably  neces- 
sary for  track  connections  with  other  roads."  Plans  of  the 
structure  were  to  be  submitted  in  advance  to  the  board  of 
public  works  for  its  approval  and  for  the  approval  of  the  city 

•  Ordinance  No.  26624 ;  Franchise  Ordinances  for  Public  Utilities,  already  cited, 
p.  120. 
■'  As  amended  by  ordinance  of  August  8, 1905, 
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engineer.  In  case  the  city  changed  the  grade  of  any  street 
over  which  the  viaduct  passed,  the  company  would  have  to 
adapt  the  structure  to  such  change  at  its  own  expense.  It  was 
expressly  set  forth  that  "  Kansas  City  assumes  no  responsi- 
bility in  the  construction,  maintenance  or  operation  of  this 
viaduct;  and  no  liability  or  obligation  shall  rest  upon  the 
City,  either  on  account  of  defective  right  of  way  or  in  any 
manner  whatever,  whether  herein  specifically  enumerated  or 
not."    ' 

"  On  account  of  the  great  expense  and  outlay  of  money 
required  to  construct,  maintain  and  operate  the  said  railroad 
and  viaduct,"  the  company  was  authorized  to  charge  one-way 
tolls  between  the  two  termini  as  follows : 

Foot  passengers,  5  cents ;  horse  and  rider,  10  cents ;  one-horse  buggy 
or  cart,  one  seat,  15  cents,  two  seats,  20  cents ;  one-horse  express  wagon, 
one  passenger,  15  cents;  two-horse  carriage,  wagon  or  cart,  four  pas- 
sengers or  less,  25  cents;  three-horse  wagon  or  cart,  four  passengers  or 
less,  30  cents,  four-horse,  35  cents;  automobiles,  one  seat,  two  jDassen- 
gers,  or  less,  25  cents,  two  seats,  four  passengers,  or  less,  35  cents;  car, 
or  omnibus,  eight  passengers,  or  less,  50  cents;  van  or  dray,  two  pas- 
sengers or  less,  25  cents ;  hearse,  25  cents ;  bicycle  and  one  rider,  5  cents, 
two  riders,  10  cents;  circus  and  menagerie  wagons,  two  passengers  or 
less,  40  cents;  horses,  mules,  and  cattle,  10  cents  per  head;  sheep  and 
swine,  5  cents  per  head;  threshing  machines.  Including  propelling 
power,  40  cents;  street  cars,  5  cents  per  passenger;  for  all  extra  pas- 
sengers on  vehicles,  5  cents  per  head. 

Tolls  between  either  terminus  of  the  viaduct  and  any 
one  of  the  approaches  in  the  bottoms  were  fixed  at  rates  about 
half  the  size  of  the  rates  just  given. 

The  fire,  police  and  water  department  of  the  city  were  to 
have  the  use  of  the  viaduct  and  its  approaches  free  of  charge, 
all  persons  engaged  strictly  on  city  business  were  to  be  allowed 
to  cross  the  structure  free,  and  the  city  was  to  have  the  rea- 
sonable use  of  the  structure,  also  free  of  charge,  "  for  the  pur- 
pose of  suspending  water  pipes,  electric  wires,  or  other  muni- 
cipal appurtenances  belonging  to  itself  under  the  roadway 
of  the  viaduct."  The  company  was  also  required  to  pay  the 
city  two  per  cent  of  all  tolls  collected  within  the  city  limits, 
and  the  company's  books  and  records  were  to  be  accessible  at 
all  times  to  the  city  comptroller  or  any  city  officer  or  appointee 
designated  by  the  mayor  for  the  purpose  of  a  full  and  com- 
plete inspection  of  them.  If  the  company  failed  to  turn  over 
the  percentage  semi-annually,  as  due,  the  city  would  have  the 
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right  to  take  possession  of  the  structure  and  operate  it  "  until 
its  rights  in  the  premises  have  been  fully  attained." 

The  company  was  given  twelve  months  from  the  acceptance 
of  the  grant,  which  was  to  be  filed  within  twenty  days  after 
the  approval  of  the  ordinance,  "  in  which  to  draw  its  plans, 
purchase  materials,  procure  its  right  of  way,  and  begin  the 
construction,"  and  three  years  from  the  date  of  acceptance 
in  which  to  finish  it,  but  the  company  was  to  be  allowed  addi- 
tional time  on  account  of  any  delays  arising  "by  reason  of 
unforeseen  circumstances,  or  conditions,  which  reasonable 
diligence  could  not  have  guarded  against,"  or  by  the  act  of 
the  city.  The  city  reserved  the  right  to  cross  the  approaches 
of  the  viaduct  with  other  elevated  structures,  and  "  in  view  of 
the  fact  that  the  needs  of  commerce  and  traffic  may  require 
other  viaducts  to  be  constructed  crossing  the  approaches," 
the  city  reserved  the  right  to  permit  other  companies  to  cross 
the  approaches  of  this  viaduct. 

474.  Turnpikes,  plank  roads  and  special  roads  or  speed- 
ways.— In  the  middle  of  the  nineteenth  century  toll-roads 
already  existed  or  were  being  established  almost  everywhere 
in  the  United  States,  especially  in  the  vicinity  of  the  large 
towns.  Where  special  construction  was  necessary  to  make  a 
passable  road,  the  enterprise  was  usually  undertaken  by  a 
private  company  with  a  franchise  to  erect  a  toll-gate  and  levy 
tolls  on  all  passers-by.  The  old  turnpike  and  plank  road 
franchises  are  now  of .  importance  only  in  the  ascertainment 
of  the  status  of  street  railways  originally  built  on  toll  roads 
or  of  the  price  that  the  city,  town  or  county  will  have  to 
pay  to  make  free  roads  out  of  those  where  toll-gates  still 
linger.  The  public  authorities  have  generally  assumed  the 
function  of  constnicting  and  maintaining  the  highways  free 
to  all  for  travel  and  traffic.  The  main  features  of  the  toll  road 
grants  were  the  rates  of  toll  collected,  the  obligations  of  the 
companies  with  reference  to  the  maintenance  and  repair  of 
their  roads,  the  rights  of  the  companies  to  grant  franchises 
far  railroad  or  other  purposes  and  the  terms  of  reversion  to 
the  public  authorities  or  purchase  by  them.  It  is  a  curious 
fact  that  with  the  ■  development  of "  bicycle  and  automobile 
traffic,  demanding  as  they  do  a  specially  prepared  path  or 
roadway,  and  constituting  as  they  do  something  of  a  nuisance 
in  the  public  highways,  there  has  come  a  feeble  suggestion  of 
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reversion  to  the  old  poliuy  of  the  toll  road  and  of  constructing 
bicycle  paths  or  automobile  speedways  outside  of  the  ordinary 
highways  to  be  used  only  by  those  who  are  willing  to  pay  for 
the  privilege.  Some  years  ago  somebody  in  California  con- 
cocted a  scheme  for  the  construction  of  bicycle  paths  and  got 
an  act  passed  by  the  state  legislature  in  1897  authorizing 
the  local  authorities  of  any  county,  city  or  town  to  "  grant 
franchises  for  the  construction  of  paths  and  roads,  either 
on  the  surface,  elevated,  or  depressed,  on,  over,  across,  or 
under  the  streets  and  public  highways  ...  for  the  use 
of  bicycles,  tricycles,  motorcycles,  and  other  like  horseless 
vehicles,  for  a  term  not  exceeding  fifty  years."  ^  In  cities 
no  such  franchise  could  be  granted  until  the  consents  in 
writing  of  the  owners  of  a  majority  of  the  frontage  on  the 
street  along  which  the  path  was  to  be  constructed,  had  first 
been  obtained  and  filed  with  the  governing  body  of  the  city. 
No  evidence  has  come  to  the  writer's  attention  to  show  that 
this  California  statute  ever  resulted  in  the  successful  con- 
struction and  operation  of  a  horseless  vehicle  path,  and  the 
decline  in  the  use  of  the  bicycle,  coupled  with  its  relatively 
innocuous  character  as  a  neighbor  to  other  street  traffic,  will 
doubtless  prevent  the  revival  of  talk  about  bicycle  path  fran- 
chises. It  may  be  found  necessary,  however,  to  banish  auto- 
niobiles  to  private  rights  of  way,  where  they  can  speed  to  suit 
the  fancy  of  their  owners,  and,  doubtless,  in  time  we  shall 
have  to  construct  aerial  pathways  to  catch  the  debris  from 
flying-machines  and,  perhaps,  suspended  netways  to  catch 
the  aviators  themselves  when  their  motors  fail.  If  it  comes  to 
this,  we  may  expect  that  private  enterprise  will  inaugurate 
the  new  utility  by  applying  to  the  proper  authorities  for  loca- 
tions. 

475,  Special  toll  road  franchises  in  New  York,— The  old 
toll-road  franchises  granted  by  special  acts  of  the  New  York 
legislature  early  in  the  nineteenth  century  have  considerable 
interest  on  account  of  the  light  they  throw  upon  the  customs 
of  the  times  and  the  relation  of  the  public  to  highway  facili- 
ties. Many  of  these  old  toll-roads  are  now  leading  thorough- 
fares of  the  outlying  boroughs  of  Greater  New  York.  In 
1829  a  road  franchise  was  granted  to  the  Flushing  and 
Huntington  Turnpike  Company  to  cover  a  route  running 

1  Corporation  Laws  o£  California,  1907,  p.  119. 
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from  the  village  of  Flushing,  now  in  the  borough  of  Queens, 
through  Hempstead  Harbor  to  the  village  of  Huntington  in 
Suffolk  county.^  On  this  road  the  company  was  authorized 
to  construct  not  more  than  three  toll-gates  and  to  collect  tolls 
at  the  following  rates: 

"  For  every  horse  or  mule  and  rider,  half  a  cent  per  mile;  for  every 
chair,  chaise,  gig  or  sulky  drawn  by  one  horse,  one  cent  per  mile;  for 
every  coach,  coaohee,  chariot,  pliaeton  or  curricle  drawn  by  two  horses, 
two  and  a  half  cents  per  mile ;  for  every  cart,  stage,  wagon  or  other 
four-wheeled  carriage,  not  before  mentioned,  drawn  by  two  horses, 
mules  or  oxeu,  one  cent  per  mile ;  for  every  cart,  wagon,  sleigh  or  sled 
drawn  by  two  horses,  mules  or  oxen  three-quarters  of  a  cent  per  mile; 
for  every  wagon  used  chiefly  for  pleasure,  drawn  by  one  horse  or  mule, 
one  cent  per  mile ;  for  every  wagon  of  like  description  drawn  by  two 
horses  or  mules,  one  cent  and  a  half  per  mile;  for  every  additiona,l 
horse,  mule  or  ox,  led  or  attached  to  any  carriage,  half  a  cent  per  mile; 
for  every  score  of  sheep  or  hogs,  three  quarters  of  a  cent  per  mile ;  for 
every  score  of  cattle,  horses  or  mules,  one  cent  per  mile ;  but  the  presi- 
dent and  directors  of  said  company  may  commute  with  any  person  or 
persons  for  the  privilege  of  using  the  said  road  by  the  year  or  for  any 
less  time." 

On  some  of  the  turnpikes  tolls  were  not  charged  according 
to  distance  travelled.  For  example,  the  New  Eochelle  and 
Harlaem  McAdam  Turnpike  Company,  incorporated  April 
30,  1836,  to  build  a  "  McAdam  "  road  "  on  the  most  direct 
and  convenient  route  from  the  nineteen  milestone"  in  New 
Eochelle  through  the  village  of  East  Chester  to  the  "  Har- 
laem "  river,  was  authorized  to  erect  one  full  or  two  half  toll- 
gates,  and  to  collect  the  following  tolls  for  passing  a  full 
toll-gate  and  half  as  much  for  passing  a  half  toll-gate : ' 

"For  every  horse  or  mule  with  a  rider,  six  cents;  for  every  hoi-se  or 
mule  led  or  driven,  three  cents;  for  every  score  of  cattle,  twenty  cents; 
for  every  beast  under  a  score,  two  cents ;  for  every  score  of  slieep  or 
hogs,  ten  cents;  and  for  every  sheep  or  hog  under  a  score,  one  cent; 
for  every  coach,  coachee,  chariot,  phaeton,  curricle,  landau  or  barouche 
drawn  by  two  or  more  horses,  twenty -five  cents;  for  every  pleasure 
wagon  on  springs  drawn  by  two  horses,  eighteen  cents;  for  every  chair, 
chaise,  gig,  buggy,  sulky  or  pleasure  wagon,  drawn  by  one  horse  or 
mule,  twelve  and  a  half  cents ;  for  every  pleasure  sleigh  drawn  by  two 
horses  or  mules,  eighteen  cents ;  for  every  pleasure  sleigh  drawn  by 
one  horse  or  miile,  twelve  and  a  half  cents;  for  every  country  wagon 
drawn  by  two_  horses  or  mules,  twelve  and  a  half  cents,  and  thi'ee  cents 
for  every  additional  beast ;  for  every  cart  or  country  wagon  drawn  by 
one  horse  or  mule,  six  cents;  for  every  ox  cart  drawn  by  two  oxen, 

'  Laws  of  New  York,  IHM,  chapter  183. 
'  Ibid,,  1836,  chapter  167. 
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twelve  and  a  half  cents;  and  other  things  not  enumerated  in  propor- 
tion. " 

The  judges  of  the  county  courts  of  Westchester  county 
were  authorized  to  determine  the  location  of  any  toll-gate  on 
the  company's  road,  and  to  order  the  removal  of  a  gate 
"  whenever  its  location  shall  do  injustice  to  the  public,  or  to 
the  corporation."  The  company  was  incorporated  for  a 
period  of  thirty  years. 

476.  General  turnpike  and  plankroad  laws  of  New  York.— 
On  May  7,  1847,  the  New  York  legislature  passed  a  general 
act  to  provide  for  the  incorporation  of  companies  to  construct 
plank  roads  and  of  companies  to-  construct  turnpike  roads. ^ 
The  limit  of  a  company's  charter  was  fixed  at  thirty  years. 
Any  company  desiring  to  construct  such  a  road  was  required 
to  apply  to  the  board  of  supervisors  of  the  county,  describing 
the  proposed  route  and  the  character  of  the  road  to  be  built. 
After  public  notice  and  a  hearing  granted  to  all  interested 
parties,  the  board  might  by  vote  of  a  majority  of  all  its  mem- 
bers authorize  the  construction  of  the  road  on  the  route 
specified  in  the  application,  and  appoint  three  disinterested 
persons  not  owners  of  land  in  any  town  through  which  the 
road  was  to  be  constructed  or  in  any  adjoining  town,  to  lay 
out  the  road.  The  company  would  have  the  right  to  require 
land  for  its  uses  by  eminent  domain  to  be  held  "  so  long  as  it 
shall  be  used  for  the  purposes  of  such  a  road  as  such  company 
was  formed  to  construct."  In  case  the  company  needed  any 
portion  of  a  public  highway  for  the  construction  of  a  turn- 
pike or  plank  road,  the  right  to  use  such  highway  might  be 
granted  to  the  company  by  the  supervisor,  and  commissioners 
of  highways  of  the  town,  or  in  case  the  terms  for  such  use 
could  not  be  agreed  on,  the  company  would  have  the  right  to 
condemn  the  public  highway  for  its  use.  By  an  amendment 
to  this  act  passed  later  in  the  same  year,''  it  was  provided  that 
the  company  need  not  apply  to  the  board  of  supervisors 
at  all  in  case  it  secured  the  private  lands  or  the  right  to  use 
public  highways  by  purchase  or  agreement,  without  resorting 
to  condemnation,  but  by  another  act,  passed  three  years  later,' 
supervisors  and  commissioners  of  highways  were  forbidden  to 

1  Laws  of  New  York,  1847.  chapter  210  « ISid,,  1847,  chapter  898. 

» Ibid. ,  1850,  chapter  71 . 
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enter  into  any  agreement  for  the  transfer  of  any  public  high- 
way to  a  turnpike  or  plank  road  company  "  without  they 
first  obtain  the  consent  in  writing  of  at  least  two-thirds 
of  all  the  owners  of  land  along  such  highway,  who  actually 
reside  on  that  part  of  the  highway  on  which  such  plank  road 
or  turnpike  road  is  to  be  constructed." 

The  original  act  of  1847  authorized  a  plank  road  company 
to  erect  toll-gates,  "  but  not  within  three  miles  of  each  other," 
and  to  collect  tolls  at  not  to  exceed  the  following  rates : 

For  vehicles  drawn  by  two  animals,  one  and  a  half  cents  per  mile, 
and  one-half  cent  per  mile  for  each  additional  animal,  for  vehicles 
drawn  by  one  animal,  three  quarters  of  a  cent  per  mile;  for  every  score 
of  sheep,  swine  or  neat  cattle,  one  cent  per  mile;  for  every  horse  and 
rider,  or  led  horse,  half  a  cent  per  mile 

It  was  provided,  however,  that  "  in  no  ease  shall  any  plank 
road  company  charge  or  receive  rates  of  toll  which  will  enable 
said  company  to  divide  more  than  ten  per  cent  per  annum  on 
their  capital  stock  actually  paid  in  and  invested  in  their 
road,  after  keeping  the  road  in  repair,  and  appropriating  not 
exceeding  ten  per  cent  per  annum  on  their  capital  stock  in- 
vested as  aforesaid,  as  a  fund  for  the  re-eonstruetion  of  their 
road  when  necessary." 

Turnpike  companies  were  authorized  to  charge  similar 
rates  except  that  the  rate  for  vehicles  drawn  by  two  animals 
was  not  to  exceed  one  and  a  quarter  instead  of  one  and  a  half 
cents  per  mile,  and  the  rate  for  each  additional  animal  was 
not  to  exceed  one-quarter  of  a  cent  per  mile.  These  companies, 
however,  were  permitted  to  earn  twelve  per  cent  dividends 
after  paying  the  expenses  of  managing  and  repairing  their 
roads. 

By  an  act  of  1848,  turnpike  and  plank  road  companies  were 
limited,  in  the  case  of  persons  living  within  a  mile  of  the  gate, 
to  one-half  the  tolls  authorized  in  the  original  act,  and 
nothing  was  to  be  collected  from  farmers  passing  to  and  from 
their  work  on  their  farms. ^ 

By  acts  of  1849  and  1850  the  following  classes  were  ex- 
empted from  paying  tolls  to  plank  road  companies,  and  the 
limitation  on  the  companies'  profits  was  repealed :  ^ 

•  Laws  of  New  York,  1848,  chapter  360. 

'  Ibid.,  1849,  chapter  860,  and  18B0,  chapter  71. 
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"1.  Persons  going  to  and  from  any  court  to  which  they  have  been 
sumnioued  as  jurors,  or  to  which  they  have  been  subpoenaed  as  wit- 
nesses. 

'  2.  Persons  going  lo  or  from  any  training  at  whicli  they  are  required 
by  law  to  attend. 

' '  3.  Persons  going  to  or  from  religious  meetings. 

''4.  All  persons  going  to  or  from  any  funeral,  and  all  funeral  pro- 
cessions. 

"5.  Persons  living  within  one  mile  of  any  gate  shall  be  permitted  to 
pass  tlie  same  at  one-half  the  usual  rates  of  toll,  excepting  farmers 
going  to  or  returning  from  their  work  on  their  farms,  who  shall  go 
free,  when  not  employed  in  the  transportation  of  persons  or  of  the  prop- 
erty of  other  persons. 

"6.  Troops  in  the  actual  service  of  this  state  or  of  the.  United  States. 

"7.  Persons  going  to  any  town  meeting  or  election  at  which  they 
are  entitled  to  vote  for  the  purpose  of  voting  and  returning  therefrom. 

"  8.  All  persons  going  to  or  returning  from  any  grist  mill  or  black- 
smith's shop,  where  they  ordinarily  get  their  grinding  or  blacksmith's 
work  done,  shall  be  exempt  from  the  payment  of  toll  at  one  gate,  only, 
within  five  miles  of  such  person's  residence,  when  he  is  going  to  or  re- 
turning from  such  mill  or  shop  for  the  express  purpose  of  getting 
grinding  or  blacksmith's  work  done;  but  this  exemption  shall  apply 
only  to  such  parts  of  a  plankroad  as  have  been,  or  shall  be,  made  on  a 
public  traveled  highway,  not  theretofore  a  turnpike." 

477.  A  rolling  road  franchise— Cleveland.— On  June  27, 
1904,  the  city  council  of  Cleveland  passed  an  ordinance 
granting  a  twenty-year  franchise  to  Isaac  D.  Smead  and 
associates  to  erect,  maintain  and  operate  "an  inclined  plane 
rolling  road  "  in  Factory  street  "  for  the  purpose  of  convey- 
ing or  moving  freight  vehicles,  animals  or  other  property  and 
those  in  charge  of  the  same."  ^  The  rolling  road  was  to  be 
twelve  feet  wide,  located  in  the  center  of  the  street  and 
extending  a  distance  of  424  feet  towards  Ontario  street  from 
a  point  near  Canal  street.  At  each  terminus  an  incline  was  to 
be  erected  to  enable  horses  to  get  on  and  off  the  structure. 
The  incline  was  to  be  "  neatly  and  ornamentally  constructed 
of  stone  or  concrete."  At  the  western  terminus  of  the  road 
the  grantee  was  to  have  the  right  to  make  "  an  excavation  in 
said  street  for  the  purpose  of  placing  therein  a  drum  on 
which  said  rolling  road  shall  revolve  and  also  an  excavation 
the  entire  length  and  width  of  said  rolling  road  for  concrete 
foundations  of  suitable  depth  to  be  below  the  frost  line." 
The  foundations  were  to  be  constructed  so  as  not  to  interfere 
with  existing  pipes,  sewers,  drains  or  other  structures  in 
the  street.  The  superstructure  was  to  be  "  constructed  of 
iron  and  steel  and  the  roadway  of  iron,  steel  and  wood  in 

'  Special  Ordinances,  Cleveland,  1907,  p.  230. 
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such  manner  as  to  make  it  convenient  and  safe  for  horses  to 
use  the  same."  It  was  also  provided  "  that  there  shall  be  on 
each  side  of  said  superstructure  substantial  and  ornamental 
iron  railing,  and  also  a  sidewalk,  not  less  than  twenty  inches 
wide,  for  use  by  drivers  and  other  persons."  The  superstruc- 
ture was  to  be  lighted  at  night  by  gas  or  electricity.  The 
rolling  road  could  be  operated  by  steam,  electricity  or  other 
approved  motive  power,  and  the  grantee  was  authorized  to 
convey  the  motive  power  under  the  street  from  the  plant 
where  it  was  generated  to  the  road.  The  following  maximum 
rates  were  fixed : 

For  one-horse  buggy  and  driver,  10  cents;  for  one-horse  barouche 
and  two  persons,  or  one-horse  spring  wagon  and  driver,  15  cents;  for 
two  horse  carriage  and  driver,  two-horse  spring  wagon  and  driver,  hacli 
and  driver  or  one- horse  loaded  freight  wagon  and  driver,  20  cents;  for 
two  horse  loaded  wagon  and  driver,  35  cents ;  for  three-horse  loaded 
wagon  and  driver,  30  cents ;  for  four-horse  ordinary  loaded  wagon  and 
driver,  40  cents;  for  four  horse  extraordinary  loaded  wagon  and  driver, 
50  cents;  for  each  individual  other  than  driver  and  for  each  foot  pas- 
senger not  with  a  vehicle,  3  cents. 

All  horses  and  apparatus  belonging  to  the  fire  department, 
were  to  be  carried  free.  The  grantee  was  not  to  be  required 
to  set  his  rolling  road  in  motion  at  any  time  merely  for  the 
accommodation  of  foot  passengers.  The  city  reserved  the 
right  to  regulate  the  grantee's  rates  not  oftener  than  once  in 
five  years.  The  speed  of  the  road  was  limited  to  six  miles 
an  hour.  Plans  of  the  structure  were  to  be  filed  with  the 
city  engineer  and  all  work  of  construction  was  to  be  done 
under  his  supervision.  In  case  the  street  should  be  payed, 
the  grantee  would  be  required  to  bear  twenty-five  per  cent 
of  the  cost,  and  the  kind  of  paving  was  to  be  such  as  the 
abutting  owners  on  each  side  of  the  street  desired. 

The  city  reserved  the  right  to  purchase  the  rolling  road 
for  a  price  and  upon  terms  to  be  agreed  on  or  to  be  determined 
by  arbitration.  In  case  of  arbitration,  the  city  was  to  give 
six  months'  notice  of  its  intention  to  arbitrate,  at  the  same 
time  naming  one  arbitrator,  the  owner  of  the  road  was  to  name 
another  within  30  days,  and  these  two  were  to  agree  upon  a 
third  within  another  thirty-day  period.  In  case  the  owner 
failed  to  name  an  arbitrator  or  in  case  the  two  first  appointed 
could  not  agree  on  the  third,  either  or  both,  as  the  case  might 
be,  would  be  appointed  by  the  probate  judge  of  Cuyahoga 
county.    The  value  of  the  road  was  to  be  obtained  as  follows : 
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"The  cost  of  reproduction  shall  he  estimated  and  from  this  shall  he 
taken  a  reasonahle  amount  lor  depreciation.  All  the  physical  property 
of  every  nature  used  in  the  operation  of  the  rolling-road  shall  be  in- 
cluded in  tlie  valuation.  To  the  appraised  value  so  ohtained  there 
shall  be  added  the  sum  of  twenty  per  cent  (20  per  cent)  thereof  which 
shall  constitute  the  price  which  the  city  shall  pay  for  said  property, 
and  upon  the  tender  of  the  sum  so  fixed  the  city  shall  take  over  all  of 
said  property." 

The  city  reserved  the  right  to  decline  to  take  the  property 
at  the  price  fixed  but  in  that  case  no  new  demand  for  pur- 
chase could  be  made  within  one  year  afterwards.  If  at  the 
expiration  of  the  period  of  the  grant  the  city  had  not  pur- 
chased the  road  and  if  it  did  not  renew  the  franchise  to  the 
grantee  but  gave  it  to  some  one  else,  then  such  other  person 
would  be  compelled  to  take  the  road  over  at  a  price  to  be  fixed 
as  above  described.  Construction  was  to  be  commenced  within 
thirty  days  after  the  acceptance  of  the  grant. 
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478.  Depots,  yards,    crossiugs,  tunnels, 
.  spur  tracks,  docks  and  markets. 

479.  The    Union    passenger   station   at 

Washington,  D.  0 . 

480.  The  New  York  Central    and  New 

Haven  terminals  in  New  York 
City. 

The  Pennsylvania  tunnels  and  ter- 
minals in  New  York  City. 
Freight  railroad  franchises  in  New 
York  City. 

A  tunnel  terminal  for  an  electric 
railroad  to  be  constructed  under  a 
forty-year  franchise.  — Boston. 

Union  passenger  station  and  other 
terminal  facilities  for  joint  use.— 
Memphis. 

485.  Union  depot  franchise  terminable 

after  20  years,  Richmond,  Virginia; 
minimum  cost  of  depot  stipulated. 
Salt  Lake  City  ;  discrimination  in 
rates  forbidden,  Newport,  Ken 
tucky. 

486.  A  200-year  belt  railway  and  union 

passenger  station  franchise  ;  sep- 
aration of  grades  ;  construction 
of  switch  tracks  required  ;  charges 
to  be  reasonable.— Kansas  City, 
Missouri. 

487.  Spurs  to  wharves  and  warehouses  ; 

switching  charges  limited;  joint 
interest  in  tracks    may  be   pur- 


chased by  other  companies ;  san- 
itary regulations  during  construc- 
tion.-Seattle. 

488.  General   terminal  facilities  for  all 

railroads ;  cars  to  be  ti'ansferred 
at  one  cent  per  100  lbs.  of  freight ; 
three  bonds  required ;  terminal 
charges  limited.- Nashville. 

489.  Excess  profits  to  be  rebated  ;  tariff 

of  terminal  charges  to  be  pub- 
lished ;  company  taxed  on  value  of 
abutting  property.— Duluth. 

490.  Elimination  of  grade  crossings. 

491.  A  typical  track  elevation  ordinance 

of  Chicago. 
498.  Participation  of  street  railways  and 
other  utilities  in  cost  of  grade 
separations  ;  city's  share  of  bur- 
den—Milwaukee, Memphis,  De- 
troit. 

493.  Spur  track  franchises  as  a  factor  in 

the  general  terminal  problem. 

494.  General  spur  track  ordinances  and 

policies.— Los  Angeles,  Detroit, 
Chicago. 

495.  Duration    of    spur    track    grants  ; 

connection  with  factories  per- 
mitted ;  switching  charges  limited. 
—Toledo,  Memphis,  Cleveland. 

496.  Dock  terminals. 

497.  A  union  market  franchise.— Port- 

land, Oregon. 


478.    Depots,  yards,  crossings,    tunnels,   spur    tracks,  docks 

and  markets.— The  general  subject  of  terminal  franchises  has 
attracted  little  public  attention  in  this  country  as  compared 
with  its  vast  importance.  This  is  accounted  for,  mainly,  by 
two  facts.  First,  terminals  are  usually  for  the  most  part  on 
private  property,  occupying  public  streets  and  places  only 

fil4 
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for  crossings  and  at  certain  traffic  centers,  and  not  like  other 
utilities  extending  everywhere  along,  over  or.  underneath  the 
principal  streets  of  the  city.  Second,  terminals  are  only  the 
local  facilities  for  handling  inter-city,  interstate  and 
international  traffic.  In  most  cases  the  steam  railroads  se- 
cured terminal  rights  when  cities  were  small  and  every  en- 
couragement was  given  to  railroad  enterprises.  It  is  only 
with  the  enormous  growth  of  traffic  and  the  rapid  increase 
of  city  populations  that  the  terminal  problem  has  become 
acute.  The  city  is  itself  a  terminal  so  far  as  commerce  is 
concerned,  and  naturally  nothing  is  so  necessary  for  the 
growth  of  the  city  in  population  and  wealth  as  the  develop- 
ment of  cheap,  convenient  and  adequate  terminal  facilities 
for  all -the  streams  of  commerce  that  center  in  the  city.  The 
greater  the  population  of  the  urban  center  and  the  more 
valuable  its  site,  the  greater  is  the  volume  of  commerce  to  be 
taken  care  of  and  the  larger  the  space  required  for  terminals 
in  the  central  district.  It  is  a  case  of  tremendous  squeezing. 
As  land  values  soar,  and  the  pressure  upon  the  streets  is 
multiplied,  the  railroads  and  steamboat  lines  require  more 
room  for  stations,  yards  and  docks.  The  city  is  fortunate 
which  in  its  early  days  reserved  ample  public  spaces  for  parks 
and  commons  and  for  wide  streets  and  avenues;  for  it  is 
inevitable  that  business  should  crowd  up  close  to  the  edges 
of  these  reserved  spaces,  and  when  the  city  has  once  become 
great  it  is  a  matter  of  enormous  difficulty  and  vast  expense 
to  push  business  back  so  as  to  leave  more  room  for  movement. 
In  like  manner,  the  city  and  the  railroads  are  fortunate  where 
the  early  reservations  for  terminal  facilities  were  ample  not 
only  for  the  needs  of  the  small  town,  but  also  for  the  needs 
of  the  great  city.  The  vast  increase  in  the  value  of  terminals 
on  the  basis  of  the  cost  of  reproduction  is  the  principal  factor 
tending  to  make  good  the  mountains  of  watered  stocks  and 
bonds  built  up  by  the  railroad  companies  in  their  early  days. 
This  increase  represents  the  increment  of  site  values  result- 
ing from  the  growth  of  the  cities  as  well  as  the  costly  recon- 
structions and  readjustments  made  necessary  where  the  origi- 
nal terminal  reservations  have  proven  inadequate  and  more 
space  has  had  to  be  acquired  at  the  points  of  greatest  pressure. 
Then,  too,  there  is  to  be  added  the  expense  of  crossing  im- 
provements and  changes  in  grade  made  necessary  by  the  in- 
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creasing  conflict  between  street  and  railroad  traffic.  Passen- 
ger and  freight  .depots  have  to  be  at  the  heart  of  the  city,  or 
else  the  entire  passenger  and  freight  business  will  be  handi- 
capped by  a  transfer  expense  of  both  time  and  money  that  is 
intolerable. .  If  stations  have  to  be  enlarged,  much  additional 
space  can  be  gained  by  increasing  the  height  of  station  build- 
ings, but,  after  all,  ground  space  is  most  important,  especially 
in  the  handling  of  trains.  Depot  enlargement  often  means 
the  closing  of  streets  and  the  displacement  of  expensive  im- 
provements. The  yards  for  storing  cars  and  switching 
freight  may  be  somewhat  removed  from  the  center  of  traffic, 
but  not  far.  These  yards  take  up  great  areas  of  valuable 
land  within  the  city  limits,  and  require  the  closing  of  streets, 
the  construction  of  viaducts  and  other  costly  readjustments 
that  involve  the  city's  consent  or  cooperation.  The  elimina- 
tion of  all  grade  crossings  in  Chicago,  including  the  work 
already  done,  would  in  the  opinion  of  the  city's  superinten- 
dent of  track  elevation  cost  about  $150,000,000.  There  are  still 
about  450  grade  crossings  in  New  York  City,  levying  annual 
toll  of  death  and  waste  that  will  ultimately  compel  their  elim- 
ination at  an  expense  of  untold  millions.  In  order  to  avoid 
grade  crossings  and  bridges  new  roads  are  sometimes  required 
to  reach  their  urban  terminals  by  tunnels  under  streets  and 
public  waters.  Everywhere  cities  are  striving  to  encourage 
manufactures.  In  order  to  do  so  they  have  to  grant  ter- 
minal connections  with  the  railroads  by  means  of  spur  tracks, 
A  spur  track  generally  means  an  additional  burden  on  the 
streets  and  an  increased  demand  on  the  part  of  the  railroads 
themselves  for  adequate  switching  facilities  in  connection 
with  belt  tracks  and  larger  freight  yards.  Where  water  traffic 
ends  and  where  transfers  from  boat  to  rail  are  necessary,  the 
problem  of  terminal  facilities  springs  up  in  a  new  form. 
Now  it  is  the  waterfront,  with  its  docks,  wharves,  ferry-houses 
and  warehouse  facilities,  that  invites  a  struggle  for  control, 
either  between  public  and  private  interests,  or  between  differ- 
ent private  interests,  each  seeking  the  benefits  of  terminal 
monopoly.  Finally,  provision  has  to  be  made  either  directly 
by  the  city  or  indirectly  by  a  franchise  grant,  for  market 
spaces  and  buildings  to  serve  as  terminal  or  distribution 
centers  for  the  daily  food  supplies  of  the  city.  All  these 
terminal  facilities  are  of  the  utmost  importance  to  the  city 
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itself.  They  involve  its  very  life  and  the  possibility  of  growth. 
Both  from  the  standpoint  of  cost  and  from  the  standpoint  of 
the  public  interest,  terminals  involve  franchise  questions  of 
the  first  magnitude. 

479.  The  Union  passenger  station  at  Washington,  D.  C— 
On  February  28,  1903,  Congress  passed  an  act  to  provide  for 
the  construction  of  a  union  passenger  station  and  terminal 
for  the  steam  railroads  entering  the  city  of  Washington.^ 
The  terminal  station  was  to  cost  not  less  than  four  million 
dollars  and  was  to  be  "  monumental  in  character,"  in  ac- 
cordance with  plans  to  be  approved  by  the  commissioners 
for  the  District  of  Columbia.  The  location  of  the  station 
was  fixed  in  the  act  and  the  terminal  company  was  given 
authority  to  acquire  the  necessary  lands  for  the  purpose  by 
condemnation  proceedings.  The  terminal  was  to  be  so 
constructed  as  to  permit  "H,  K,  L  and  M  streets  and 
Florida  avenue  to  be  passed  and  continued  under  it  through 
openings  of  sufficient  clearance  to  permit  the  use  of  such 
streets  in  the  manner  shown  on  the  plan  and  profiles  agreed 
upon  by  the  Baltimore  and  Ohio  Eailroad  Company,  the  ter- 
minal company,  the  Philadelphia,  Baltimore  and  Washington 
Railroad  Company  and  the  commissioners  of  the  District, 
and  filed  in  the  office  of  the  Engineer  Commissioner.  The 
viaduct  leading  northwardly  from  the  station  was  to  be  of  suffi- 
cient width  to  carry  the  tracks  required  for  the  passenger 
traffic  of  the  two  railroad  companies,  and  also  one  or  more 
tracks  for  the  freight  traffic  of  the  Baltimore  and  Ohio.  The 
terminal  company  was  expressly  authorized,  subject  to  the 
approval  of  the  commissioners,  to  acquire  the  necessary 
lands  within  the  District  of  Columbia  but  outside  of  the 
limits  of  the  city  proper,  and  construct,  maintain  and  oper- 
ate on  such  lands,  yard  tracks,  switches,  roundhouses,  shops, 
and  other  structures  to  adequately  accommodate  the  handling, 
shifting,  housing,  storing,  cleaning  and  repairing  of  the 
locomotives  and  cars  of  such  companies  as  shall  be  entitled 
to  use  the  said  passenger  station  and  terminal."  Special 
provision  was  made  for  a  freight-delivery  yard  and  terminal 
for  the  Baltimore  and  Ohio  Railroad  Company  outside  of 
the  location  set  aside, for  the  Union  passenger  terminal.  The 
streets  that  would  interfere  with  the  general  scheme  wer? 
'  United  states  Statute?  at  Large,  vnlvima  Sg,  part  I,  p,  ?09. 
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vacated  and  the  commissioners  of  the  District  were  authorized 
and  directed  to  lay  out  a  circle  or  plaza  at  the  intersection  of 
Massachusetts  and  Delaware  avenues  adjoining  the  station, 
and  to  lay  out  and  open  new  streets  leading  to  this  plaza, 
making  such  changes  in  the  line  or  grade  of  existing  streets 
as  might  be  "reasonably  required,  deemed  necessary,  or  ad- 
visable "  in  the  construction  of  the  improvements  authorized 
by  the  act.  All  damages  to  adjacent  property  owners  arising 
from  or  connected  with  the  changes  in  street  grades,  less  in 
each  particular  case  any  benefits  accruing  to  the  property 
owner  from  the  elimination  of  grade  crossings  or  from  the 
location  of  the  station  in  the  vicinity  of  his  property,  were  to 
be  borne  by  the  District  of  Columbia  and  the  United  States, 
share  and  share  alike. 

The  station  and  terminal  property  provided  for  in  this  act 
were  to  be  subject  to  taxation  the  same  as  other  property  in 
the  District,  and  all'  tracks  and  sidings  were  to  be  taxed 
as  real  esate,  but  it  was  stipulated  that  "no  assesement, 
valuation,  or  tax  shall  be  made,  laid,  or  levied  on  the  stations, 
terminals,  and  lines  of  railroad  located,  constructed,  or  main- 
tained under  the  authority  of  this  act  in  excess  of  that  which 
would  or  could  be  lawfully  made,  laid,  or  levied  if  said  sta- 
tions, terminals,  and  lines  of  railroad  were  located,  con- 
structed, and  maintained  without  the  use  of  bridges,  tunnels, 
viaducts,  retaining  "walls,  or  other  structures  necessarily  or 
properly  employed  to  elevate  or  to  depress  the  same  as  re- 
quired by  this  act ;  it  being  the  true  intent  and  meaning  here- 
of that  the  lines  of  railroad  and  terminals  hereby  authorized 
shall  be  assessed  and  valued  for  the  purpose  of  taxation  and 
taxed  on  the  same  basis  as  if  the  same  were  not  constructed 
and  maintained  by  means  of  such  bridges,  tunnels,  viaducts, 
retaining  walls  and  other  structures."  Portions  of  the  ter- 
minal structure  or  viaduct  used  for  storage  or  other  com- 
mercial purposes,  however,  were  to  be  excepted  from  the 
benefit  of  this  rule. 

The  main  passenger  station  and  terminals  were  to  be  ready 
for  occupancy  within  five  years  after  the  date  of  this  act. 
The  Philadelphia,  Baltimore  and  Washington  Kailroad  Com- 
pany was  to  receive  the  sum  of  $1,500,000  from  the  United 
States  in  consideration  of  the  surrender  of  its  existing  pas- 
senger station  building,  the  removal  of  certain  of  its  tracks 
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and  the  relinquishment  of  its  right  to  use  a  portion  of  the 
Mall  for  a  new  passenger  station  and  terminals. 

This  act  also .  provided  that  any  street  or  highway  there- 
after opened  across  any  line  of  steam  railroad  within  the  Dis- 
trict should  be  carried  under  the  railroad  by  means  of  a  sub- 
way or  over  it  by  means  of  a  viaduct.  The  expense  of  the  im- 
provement within  the  limits  of  the  railroad  right  of  way  was 
to  be  borne  one-half  by  the  railroad  company  and  one  half  by 
the  District  and  the  United  States,  but  the  subsequent  cost  of 
maintenance  was  to  be  borne. wholly  by  the  public  auhorities 
as  in  the  case  of  public  highways  and  the  railroad  company 
was  to  dedicate  as  a  public  thoroughfare  the  portion  of  any 
such  new  street  lying  within  the  limits  of  its  right  of  way. 
The  act  prescribed  that  any  railroad  company  then  or  there- 
after lawfully  existing  and  authorized  to  extend  a  line  of' 
railroad  into  the  District,  or  having  secured  the  right  to 
operate  over  any  other  company's  lines,  to  a  connection  with 
the  tracks  of  the  terminal  company,  should  have  the  right 
to  the  Joint  use  of  the  station  and  terminals  upon  payment 
of  a  reasonable  compensation  to  be  fixed,  in  the  absence  of 
agreement  between  the  parties,  by  the  supreme  court  of  the 
District  of  Columbia. 

Congress  reserved  the  right  to  alter,  amend  or  repeal  this 
act. 

480.  The  New  York  Central  and  New  Haven  terminals  in 
New  York  City.' — The  right  of  the  New  York  Central  and 
Hudson  Eiver  Eailroad  Company  to  bring  its  trains  into  the 
heart  of  New  York  City,  using  public  streets  on  Manhattan 
Island  for  the  purpose,  is  derived  from  legislative  and  local 
franchises  granted  from  time  to  time  since  1831.  The  origi- 
nal grants  to  the  New  York  and  Harlem  Eailroad  Com- 
pany, from  which  the  New  York  Central  leases  the  Grand 
Central  station  and  the  route  of  its  main  passenger  line  down 
Fourth  avenue,  have  already  been  described  in  Chapter 
XXIV  of  this  book  in  connection  with  the  discussion  of  street 
railway  franchises  in  ifireater  New  York.  In  1859,  when  the 
legislature  finally  effected  a  separation  of  the  company's  road 
into  two  parts,  one  the  "  city  line  "  upon  which  horse  cars  were 
to  be  used,  and  the  other  the  main  line  with  its  terminus  at 
Forty-second  street  upon  which  steam  cars  could  be  operated, 
';he  company's  charter  and  franchises,  originally  granted  for 
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thirty  years  were  extended  for  an  additional  period  ending 
thirty  years  from  the  date  of  the  extension.  Subsequently, 
the  legislature  passed  a  general  act  authorizing  railroad  com- 
panies having  limited  charters  to  extend  them  by  following 
a  prescribed  procedure  prior  to  the  expiration  of  the  original 
period  for  which  the  charters  were  granted,  No  limit  was 
placed  upon  the  period  for  which  a  company  could  extend 
its  own  charter,  and  the  law  prescribed  that  after  such  an 
extension  the  company  should  continue  to  enjoy  the  same 
rights  and  privileges  which  it  had  before.  In  1874  the 
people  of  New  York  adopted  a  constitutional  amendment 
effective  January  1,  1875,  prohibiting  the  legislature  from 
passing  any  law  authorizing  the  use  of  the  public  streets 
for  railroad  purposes  without  the  consent  of  the  local  au- 
thorities and  without  the  consent  of  the  property  owners 
or  in  lieu  of  that  the  consent  of  the  general  term  of  the 
supreme  court.  On  December  28,  1874,  the  New  York 
and  Harlem  Eailroad  Company,  fifteen  years  before  the 
date  when  its  existing  charter  rights  would  expire  but  only 
four  days  before  this  constitutional  amendment  would  go  into 
effect,  filed  a  certificate  in  the  office  of  the  Secretary  of  State 
extending  its  own  corporate  life  and  franchises  for  the  goodly 
period  of  500  years  from  April  16,  1889.  Thus  it  was  that 
practically  perpetual  rights  in  Fourth  avenue  to  the  Grand 
Central  terminal  were  secured:  The  original  grants  for  the 
freight  railroad  skirting  the  east  bank  of  the  Hudson  river 
from  the  north  end  of  Manhattan  Island  to  Sixty-first  street, 
and  thence  continuing  through  Eleventh  avenue,  Tenth 
avenue,  West  street.  Canal  street  and  Hudson  street  to  the 
down-town  freight  terminal  yard  of  the  New  York  Central 
lines  at  Beach  street,  date  from  1846,  1847  and  1849,  when 
the  Hudson  Eiver  Eailroad  Company  was  incorporated  for 
a  period  of  fifty  years  ^  and  received  a  local  franchise  author- 
izing it  to  occupy  the  streets  just  enumerated.^  The  Hudson 
Eiver  Eailroad  Company  was  consolidated  in  1869  with  the 
New  York  Central  Eailroad  Company  to  form  the  present 
New  York  Central  and  Hudson  Eiver  Eailroad  Company 
with  a  charter  for  a  jreriod  of  500  years.     Accordingly,  the 

'  Laws  o£  New  York,  1846,  chapter  i216. 

«  Ordinance  approved  May  6, 1847,  and  resolution  approved  September  25,  1849 
See  "  Ferry  Leases  and  Railroad  Grants,  N«\y  York,  1866,"  compil«d  by  D.  T, 
Valentine,  pp.  305,  311, 
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present  company  claims  to  have  added  nearly  500  years  to  the 
life  of  the  original  Hudson  Eiver  Eailroad  franchise.  For 
several  years  the  people  of  New  York  have  been  trying  by 
various  legislative  measures  and  judicial  proceedings  to  get 
the  New  York  Central  tracks  removed  from  the  surface  of  the 
streets.  It  is  something  of  an  anomaly  to  see  long  freight 
trains  creeping  down  the  center  of  one  of  the  principal 
avenues  of  New  York,  flanked  on  either  side  by  swarming 
tenement  houses.  Eleventh  avenue  has  been  renamed  in 
newspaper  and  popular  terminology  "  Death  avenue,"  but  the 
railroad  tracks  are  still  in  the  street  and  probably  will  not 
be  removed  until  some  vast  scheme  of  terminal  improvement 
involving  either  an  elevated  or  a  subway  freight  railroad 
reaching  to  the  lower  part  of  Manhattan  Island  has  been 
agreed  upon.  The  practical  question  now  at  issue  in  the 
courts  is  this :  Who  shall  pay  the  cost  of  the  New  York  Cen- 
tral's getting  off  the  surface  of  these  streets? 

The  viaduct,  tunnel  and  open  cut  in  Fourth  avenue  by 
which  the  New  York  Central  reaches  the  Grand  Central  sta- 
tion have  been  provided  for  by  special  acts  of  the  legislature 
passed  from  time  to  time,  and  the  electrification  of  the 
company's  main  lines  within  the  city  limits  and  the  enlarge- 
ment and  reconstruction  of  the  Forty-second  street  terminals 
have  been  undertaken  in  accordance  with  other  legislative 
acts  and  under  the  terms  of  certain  contracts  between  the  city 
and  the  companies  concerned.  The  principal  act  relating  to 
electrification  and  changes  in  the  terminals  became  a  law 
May  7,  1903,  with  the  acceptance  of  the  city.^  This  act 
required  the  companies  to  depress  their  terminal  tracks  be- 
tween Fifty-seventh  street  on  the  north,  Lexington  avenue 
on  the  east,  Forty-second  street  on  the  south  and  Madi- 
son avenue  on  the  west  to  such  grade  as  would  enable  the 
city  to  carry  the  cross  streets,  from  Forty-fifth  to  Forty- 
ninth  inclusive,  across  the  railroad  tracks  by  suitable  via- 
ducts or  bridges  at  a  grade  or  grades  not  exceeding  four 
per  cent,  and  to  carry  the  streets  north  of  Forty-ninth 
across  at  normal  grade.  The  companies  were  authorized  to 
change  or  reconstruct  their  terminal  buildings  and  tracks  so 
as  to  enable  them  to  operate  their  trains  by  some  motive- power 
other  than  steam  and  the  use  of  steam  in  Fourth  or  Park 

'  Laws  of  New  York,  1003,  chapter  425. 
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avenue  south  of  the  Harlem  river  after  the  expiration  of  five 
years  from  the  time  of  the  approval  of  the  companies'  plans  by 
the  local  authorities  was  prohibited,  except  temporarily  in 
emergencies.  The  companies  were  authorized  to  use  electric- 
ity, compressed  air  or  other  motive  power  not  involving  com- 
bustion in  the  motors  themselves.  The  city  was  authorized  to 
grant  to  the  companies  the  use  of  the  sub-surface  of  the  por- 
tions of  streets  lying  within  the  limits  of  the  proposed  ter- 
minal, but  not  to  grant  the  companies  a  fee  in  the  land.  It 
was  expressly  stipulated  that  the  city  should  not  be  deprived 
of  the  right  to  use  or  to  permit  others  to  use  the  soil  of  these 
streets  underneath  the  companies'  tracks  "  in  any  manner 
which  shall  not  interfere  with  or  endanger  the  occupation  or 
use  "  by  the  companies  themselves.  The  New  York  Central 
and  Hudson  Eiver  Eailroad  Company,  as  the  operating  corpo- 
ration, was  required  to  prepare  plans  and  profiles  of  all  the 
improvements  affecting  public  rights  in  the  streets  for  sub- 
mission to  the  board  of  estimate  and  apportionment  of  the  city 
for  its  approval.  When  the  plans  were  approved  by  this  board, 
all  alterations  or  changes  in  grades,  width,  uses  or  otherwise 
of  any  streets,  avenues  or  public  places  shown  on  the  plans  were 
to  be  deemed  as  having  been  duly  authorized,  and  all  interests 
or  easements  in  lands  owned  by  the  companies  so  far  as  rea- 
sonably required  for  the  construction  of  the  proposed  street 
viaducts  over  the  tracks  were  to  be  deemed  vested  in  the  city 
of  New  York.  All  work  in  connection  with  the  construction 
of  the  viaducts  was  to  be  performed  by  the  New  York  Central 
company  as  contractor  for  the  city,  and  the  city  was  to  con- 
tribute $600,000  toward  the  expense  of  the  transverse  viaducts 
from  Forty-fifth  street  to  Fifty-sixth  street  inclusive.  These 
viaducts  were  to  be  fifty  feet  wide,  but  by  paying  the  extra 
cost  the  city  was  authorized  to  require  the  construction  of  the 
Forty-fifth  street  bridge  of  a  width  not  exceeding  seventy  feet. 
The  city  was  also  to  pay  the  entire  cost  of  the  longitudinal 
viaduct  carrying  the  central  portion  of  Park  avenue  over 
the  tracks  from  Forty-ninth  street  to  Forty-fifth  street.  The 
companies  were  to  pay  the  city  $25,000  a  year  for  the  privi- 
leges granted,  plus  a  sum  to  be  agreed  upon  for  any  lands, 
rights,  interests  or  easements  in  lands  granted  to  the  com- 
panies in  perpetuity  or  for  such  shorter  time  as  might  be  re- 
quired.   All  sewers,  water  pipes,  gas  pipes,  electric  lines,  wires. 
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duets  or  conduits  in  any  of  the  streets  afEected  by  the  proposed 
terminal  improvements  were  to  be  changed  or  relocated  at 
the  expense  of  the  railroad  companies,  in  any  manner  re- 
quired but  subject  to  the  approval  of  the  board  of  estimate. 
It  was  expressly  provided  that  nothing  in  this  act  should 
have  the  effect  of  limiting  or  impairing  any  of  the  existing 
rights,  privileges  or  franchises  of  the  companies  except  as 
they  were  specifically  modified  by  the  terms  of  the  act. 

By  the  terms  of  the  "  Grant  and  Agreement "  executed 
between  the  city  on  the  one  side  and  the  New  York  and 
Harlem  Eailroad  Company  and  its  lessee,  the  New  York 
Central  and  Hudson  Eiver  Eailroad  Company,  on  the  other, 
dated  June  19,  1903,  the  city  reserved  the  right  "  at  all  times 
to  inspect  all  work  performed  and  materials  furnished  under 
this  agreement,  and  also  to  inspect  the  manufacture  and  pre- 
paration of  such  materials."  The  operating  company  was  to 
maintain  the  traffic  on  the  streets  as  far  as  practicable  during 
the  progress  of  the  work,  to  take  all  necessary  precautions  to 
prevent  accidents,  and  to  indemnify  the  city  for  all  damages 
to  persons  or  property  for  which  the  company  was  responsible. 

By  a  subsequent  agreement,  dated  April  28,  1905,  the  city 
granted  certain,  additional  rights  to  the  companies  including 
the  fee  of  portions  of  Forty-fourth  street  and  Depew  place 
for  $355,000,  and  the  right  to  occupy  the  subsurface  of 
certain  other  streets  for  an  annual  rental  cf  $10,000.  It  was 
provided,  however,  that  of  this  rental  the  sum  of  $7,325  for 
the  use  of  specified  portions  of  streets  should  be  subject  to 
readjustment  at  the  end  of  each  twenty-year  period  on  the 
basis  of  changes  in  value  of  the  land  fronting  on  the  portion 
of  Vanderbilt  avenue  between  Forty-second  and  Forty-fifth 
streets  so  that  the  same  ratio  of  the  rental  to  such  value 
should  be  re-established  at  the  beginning  of  each  new  period. 
The  value  of  the  land  in  question  at  the  date  of  this  contract 
was  agreed  upon  as  being  $61,041  per  city  lot  of  25  feet  front 
and  100  feet  depth. 

The  right  of  the  New  York,  New  Haven  and  Hartford 
Eailroad  Company  to  use  the  New  York  Central  tracks  in 
Park  avenue  is  based  upon  an  original  agreement,  dated 
March  17,  1848,  between  the  New  York  and  Harlem  Eailroad 
Company  and  the  New  York  and  New  Haven  Eailroad  Com- 
pany by  which  the  latter  secured  the  right  to  use  the  former's 
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tracks  all  the  way  south  from  Williams  Bridge,  now  Wood- 
lawn  Junction,  near  the  present  northern  boundary  of  the 
city,  to  Pearl  street.  Under  this  famous  agreement  the  New 
Haven  company  bound, itself  to  pay  to  the  Harlem  company  a 
certain  amount  per  passenger  transported  over  the  Harlem 
lines  in  New  Haven  trains.  This  amount  ranged  from  14 
cents  per  passenger  in  case  not  more  than  1000  passengers  a 
day  were  carriedj  to  6  cents  per  passenger  in  case  the  number 
was  in  excess  of  4000  a  day.  It  was  agreed  that  the  New 
Haven  company  should  not  charge  Jess  than  35  cents  from  any 
point  near  the  Harlem  railroad  so  as  to  interfere  with  the 
Harlem  company's  local  fare  of  25  cents  from  the  point  of 
junction  of  the  two  roads  at  Williams  Bridge  to  the  city  ter- 
minal, and  the  New  Haven  company  agreed  not  to  take  any 
way  passengers  between  those  points.  But  if  the  Harlem  com- 
pany voluntarily  reduced  its  rate  the  New  Haven  company 
would  have  the  right  to  follow  suit.  The  track  rental  to  be 
paid  by  the  New  Haven  company  on  account  of  its  receipts 
"for  the  transportation  of  mails,  express  trunks,  crates  and 
packages,  and  for  goods,  wares,  produce  and  merchandise  gen- 
erally," was  to  be  fixed  on  the  principle  of  dividing  the  net 
profits,  over  and  above  terminal  and  transportation  charges, 
between  the  two  companies  in  proportion  to  the  mileage  on 
the  two  roads  over  which  the  goods  were  carried.  This  track- 
age agreement  was  to  continue  for  the  full  period  of  the  com- 
panies' corporate  existence,  but  was  subject  to  the  right  of 
either  company,  after  the  expiration  of  three  years  from  the 
actual  beginning  of  such  joint  use  of  the  Harlem  company's 
tracks,  and  after  twelve  months'  written  notice  to  the  other 
party,  to  terminate  the  compensation  features  of  the  contract 
and  require  a  readjustment  of  the  rental  either  by  agreement 
or  by  arbitration.  Thereafter,  a  new  adjustment  could  be 
demanded  by  either  party  not  oftener  than  once  in  five  years. 
As  a  matter  of  fact  the  rental  paid  by  the  New  Haven  com- 
pany under  this  contract  has  been  readjusted  twice,  once  in 
1856  and  again  in  1861.  In  both  cases  the  companies 
resorted  to  arbitration.  The  award  of  1861,  which  appears 
to  be  still  in  force  so  far  as  passenger  traific  is  concerned 
fixed  the  rental  to  be  paid  by  the  New  Haven  company  at 
13  cents  "for  each  full-priced  passenger,"  and  41-3  cents 
"  for  each  commuting  passenger,"  and  for  freight  and  express 
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traffic  a  proportion  of  40  per  cent  of  the  gross  receipts  on 
account  of  such  traffic.  The  exact  proportion  was  to  be  de- 
termined according  to  mileage.-  Sixty  per  cent  of  the  gross 
receipts  for  carrying  freight,  express  matter  and  the  mails 
was  fixed  as  the  amount  to  be  retained  by  the  New  Haven 
company  for  station,  motive  power  and  other  expenses.  The 
toll  levied  on  the  New  Haven  company's  through  passenger 
traffic  was  based  on  the  rates  then  being  charged  by  the 
company  and  was  subject  to  reduction  or  increase  in  propor- 
tion to  any  reduction  or  increase  in  such  rates,  but  no  reduc- 
tion was  to  be  made  except  with  the  concurrence  of 
the  presidents  of  the  two  companies  or  by  decision  of  an 
arbiter. 

The  New  Haven  company's  share  in  the  expense  involved 
in  the  construction  and  maintenance  of  the  new  terminal  at 
Forty-second  street  is  fixed  by  an  agreement  between '  the 
companies  concerned,  dated  July  24,  1907.  In  general  this 
contract  grants  to  the  New  Haven  company  the  right  to  use 
the  Grand  Central  station  terminal  facilities  to  a  maximum 
of  50  per  cent  of  their  capacity,  and  requires  the  New  Haven 
company  to  pay,  of  the  total  expense  for  maintenance,  taxes, 
interest  on  cost  of  construction  figured  at  4  1-4  per  cent  per 
annum  and  annual  payments  to  the  city,  a  proportion  deter- 
mined according  to  the  actual  proportionate  use  of  the  ter- 
minal. It  is  an  open  secret  that  the  New  Haven  company 
wishes  it  had  a  separate  terminal  of-  its  own.  In  taking  its 
pound  of  flesh,  the  New  York  Central  also  draws  a  little 
blood,  thanks  to  charter  and  franchise  rights  that  leave  the 
fixing  of  the  terms  of  joint  use  of  one  of  the  greatest  ter- 
minals in  the  world  to  the  liberality  of  the  company  which 
got  there  first. 

481.  The  Pennsylvania  tunnels  and  terminals  in  New  York 
City. — There  is  no  better  illustration  of  the  immense  cost 
of  securing  entirely  new  terminal  facilities  in  the  heart  of  a 
great  city  than  is  afforded  by  the  expenditures  of  the  Pennsyl- 
vania Eailroad  in  the  construction  of  the  tunnels  under  the 
Hudson  riverj  across  the  island  of  Manhattan  and  under  the 
East  river  and  the  building  of  the  immense  terminal  station 
in  the  center  of  Manhattan  and  the  great  "  Sunnyside  Yard  " 
in  Queens.  The  franchise  for  the  tunnels  and  the  passenger 
station  was  granted  by  the  board  of  rapid  transit  railroad 
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commissioners  of  New  York  City,  October  9,  1902,  to  the 
Pennsylvania,  New  York  and  Long  Island  Eailroad  Com- 
pany, a  subsidiary  of  the  Pennsylvania  Eailroad  Company. 
This  grant  authorized  the  eonstruction  of  a  railway  including 
two  tracks  from  a  point  on  the  New  Jersey  line  easterly  under 
the  Hudson  river,  the  city's  dock  property,  Thirty-first  street, 
the  East  river  and  certain  private  property  to  a  point  in  Long 
Island  City  in  the  borough  of  Queens,  where  the  railway 
would  emerge  from  the  ground  and  enter  the  Sunnyside  Yard 
to  a  connection  with  the  Long  Island  Eailroad.  Another  two 
track  railway  substantially  parallel  to  the  route  just  described 
and  crossing  Manhattan  under  Thirty-second  street  was  also 
authorized.  A  third  line  with  two  tracks  extending  from  the 
passenger  terminal  under  Thirty-third  street  and  the  East 
river  was  authorized  as  well  as  two  additional  tracks  west- 
ward under  Thirty-second  street  from  the  terminal,  and  one 
additional  track  eastward  from  the  terminal  to  Fifth  avenue 
under  Thirty-second  street  and  another  under  Thirty-third 
street.  The  terminal  itself  was  to  occupy  the  four  blocks 
between  Seventh  and  Ninth  avenues  and  Thirty-first  and 
Thirty-third  streets,  and  the  company  was  authorized  to  oc- 
cupy as  much  of  the  underground  space  in  the  streets  bound- 
ing the  terminal  and  passing  through  it  as  was  desired. 

The  privilege  of  maintaining  a  station  under  Thirty-third 
street  at  Fourth  avenue  at  the  intersection  of  the  company's 
route  with  the  city's  subway  was  also  granted,  but  the  value 
of  this  privilege  was  practically  reduced  to  nothing  by  another 
paragraph  of  the  grant  which  forbade  the  company  to  carry 
on  merely  local  traffic  without  first  securing  the  further  con- 
sent of  the  local  authorities  and  paying  an  additional  con- 
sideration for  the  privilege.  "  Local  traffic  "  was  defined  as 
including  "  the  carriage  of  passengers  or  freight  between  the 
terminal  station  of  the  Tunnel  Company  and  any  point  in 
the  City  of  New  York  within  five  miles  of  said  terminal 
station,  or  between  stations  within  said  limits."  The  company 
was  authorized  to  operate  on  its  railways  motors,  cars  and 
carriages  for  the  transportation  of  persons  and  property  and 
to  maintain  and  operate  "telegraph  wires  and  wires,  cables, 
conduits,  ducts,  and  ways  for  the  distribution  of  power,  heat 
and  light,  and  other  appurtenances  for  use  of  the  Eailroad." 
The  company  might  also  acquire  and  use  private  property 


TERMINAL  FRANCHISES.  637 

"  for  stations,  station  extensions,  power  plants,  pumping  sta- 
tions, shafts  for  access  to  the  surface  and  other  necessary 
purposes  of  the  Railroad."  All  these  rights  were  granted  in 
perpetuity.  The  grant  would  be  void,  however,  unless  the 
company  acquired  within  one  year  after  the  acceptance  of 
the  franchise  the  consents  of  the  owners  of  one-half  in  value 
of  the  property  abutting  on  the  streets  under  which  the  rail- 
road was  to  be  constructed,  or  in  lieu  of  that,  the  permission 
of  the  proper  court  to  build  the  road,  but  the  time  for  ob- 
taining consents  might  be  extended  within  certain  limits  by 
the  rapid  transit  board.  After  consents  had  been  obtained, 
the  company  was  to  begin  work  within  three  months  and  have 
tlie  railroad  ready  for  operation  within  five  years  from  the  date 
of  such  commencement.  The  company  was  to  have  ten  years, 
however,  in  which  to  construct  the  tunnel  under  Thirty-first 
street,  and  might,  indeed,  on  giving  one  .gear's  written  notice 
to  the  rapid  transit  board  before  the  expiration  of  the  ten- 
year  period  relinquish  entirely  the  right  to  build  it.  In  ease 
the  company  failed  to  commence  or  complete  the  railroad 
within  the  periods  required  including  extensions  of  time 
granted  by  the  board  or  resulting  from  necessary  delays 
caused  by  injunctions  or  condemnation  proceedings,  the  rapid 
transit  board  could,  after  giving  three  months'  written  notice 
to  the  company,  annul  the  franchise  as  to  any  part  of  the 
railroad  not  then  completed  and  in  operation. 

The  city  later  sold  to  the  company  those  portions  of 
Thirty-second  street  lying  between  Seventh  and  Eighth, 
Eighth  and  Ninth,  and  Ninth  and  Tenth  avenues  in  two 
parcels  for  $1,188,600.  Eor  the  portions  of  its  route  crossing 
under  the  Hudson  and  East  rivers,  the  company  agreed  to 
pay  the  city  $100  a  year  for  each  river,  and  for  the  right  to 
construct  its  railways  under  the  docks  and  bulk-heads  and 
under  streets  in  Manhattan  50  cents  a  year  per  linear  foot  of 
track  laid  for  the  first  ten  years  of  operation  and  one  dollar 
per  foot  for  the  next  fifteen  years.  For  portions  of  the  route 
under  streets  in  Queens,  payment  was  to  be  made  at  one-half 
the  rates  Just  described.  For  the  use  of  the  underground 
spaces  in  Thirty-first  and  Thirty-third  streets  adjoining  the 
terminal  the  company  was  to  pay  a  rental  of  $1-4,000  a  year 
for  the  first  ten  years  and  twice  that  amount  for  the  next 
fifteen.    These  rentals  were  subject  to  readjustment  at  inter- 
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vals  of  twenty-five  years  either  by  agreement  or  by  court 
decision. 

The  company  was  authorized  to  construct  its  railway  under 
each  street  in  one  or  more  tunnels  as  it  might  find  "most 
advantageous."  In  general  the  tunnels  under  the  streets 
were  not  to  approach  within  five  feet  of  the  property  lines 
except  where  the  company  was  the  abutting  owner,  and  the 
uppermost  part  of  any  tunnel  was  to  be  at  least  nineteen  feet 
below  the  surface  of  the  streets  except  in  and  about  the  ter- 
minals. The  company  was  required  to  take  care  of  all  under- 
ground structures  during  the  period  of  construction  and  was 
required  to  make  good  all  damages  done  by  its  operations  to 
the  property  of  abutting  owners.  Excavations  except  in 
and  about  the  terminal  station  were  to  be  made  without  dis- 
turbance of  the  surface  of  the  street  wherever  possible.  The 
company's  tracks  were  to  be  "constructed  of  the  most  ap- 
proved plan  so  as  to  avoid  noise  and  tremor."  All  plans  and 
the  method  of  doing  the  work  from  time  to  time  were  to  be 
subject  to  the  approval  of  the  rapid  transit  board.  The  road 
was  to  be  operated  by  electricity  or  other  motive  power  not 
involving  combustion  in  the  tunnels  and  approved  by  the 
board.  The  city  was  to  have  a  lien  upon  the  company's  fran- 
chise and  realty  under  the  rivers,  streets  and  avenues  to  secure 
the  payment  of  the  stipulated  compensation  and  rentals.  The 
company  bound  itself  to  consent  to  the  construction  of  any 
future  rapid  transit  railroad  over,  along  or  under  any  portion 
of  any  street  occupied  by  the  company's  tracks  so  long  as  the 
new  road  would  not  actually  interfere  with  the  company's 
structure.  The  city  reserved  the  right  to  inspect  the  com- 
pany's railroad  at  any  time  and  to  use  the  tunnels  for  police 
and  fire,  telegraph  and  telephone  wires,  "  to  such  extent  as  is 
not  inconsistent  with  the  purposes  of  this  franchise."  The 
company  was  bound  to  maintain  and  strengthen  from  time  to 
time  all  parts  of  the  railroad  under  any  street  or  avenue  so  as 
safely  to  support  any  structure  superimposed  upon  the  street 
by  the  city  or  under  its  authority. 

Subsequently,  in  1906,  the  tunnel  company  petitioned  the 
board  of  estimate  and  apportionment  to  close  certain  streets 
near  the  terminus  of  its  railroad  in  the  borough  of  Queens  in 
order  to  leave  the  ground  clear  for  the  establishment  of  "a 
large  terminal  yard  upon  the  surface  for  the  storage,  repair, 
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cleaning  and  ventilation  of  its  cars,  for  the  switching,  turn- 
ing and  making  up  of  its  trains  and  cars,  and  for  the  other 
purposes  necessary  to  the  efficient  operation  of  a  trunk  line 
railroad  which  cannot  be  carried  out  in  the  confined  limits  of 
the  passenger  station  in  Manhattan  Borough."  The  company 
explained  that  "  such  proposed  terminal  yard  should  be  as 
accessible  to  its  passenger  terminal  station  as  possible,"  but 
that  "  such  a  yard  is  not  possible  in  the  Borough  of  Manhat- 
tan for  several  reasons,  and  among  them,  the  prohibitive  cost 
and  the  impossibility  of  securing  the  closing  of  streets  on 
the  route  of  the  railroad."  The  tract  of  land  selected  for 
"  Sunnyside  Yard,"  as  this  terminal  was  to  be  called,  was  an 
area  of  about  150  acres  almost  wholly  unimproved  and  largely 
made  up  of  low  and  swampy  land  lying  diagonally  athwart 
the  eastern  approach  to  the  great  Queensboro  bridge  that  now 
connects  Manhattan  and  Queens  at  Fifty-ninth  street.  The 
company's  petition  was  granted  and  an  agreement  between 
the  city,  the  tunnel  company  and  the  Long  Island  Railroad 
Company  was  entered  into  on  June  21st,  1907,  providing  for 
the  closing  of  a  large  number  of  streets  by  the  city  and  the 
construction  of  five  viaducts  by  the  companies  to  carry  the 
principal  thoroughfares  over  the  big  yard.  Two  additional 
viaducts  over  the  yard  were  to  be  constructed,  if  at  all,  at 
the  joint  expense  of  the  city  and  the  companies.  The  city  re- 
served the  right  to  maintain  the  sewers  and  other  under- 
ground structures  under  the  yard  in  the  line  of  the  streets 
that  were  closed. 

482.    Freight  railroad  franchises  in  New  York  City As 

a  city  increases  in  population,  the  necessity  for  a  clear-cut 
separation  between  the  terminal  facilities  for  handling  pas- 
sengers and  those  for  handling  freight  becomes  apparent. 
The  movement  of  frequent  passenger  trains  in  and  out  of  the 
city  makes  the  use  of  the  same  tracks  for  freight  trains  im- 
practicable. The  pressure  for  space  at  the  passenger  terminal 
drives  the  freight  business  elsewhere.  In  some  instances  not 
only  separate  tracks  and  separate  stations  are  provided,  but 
separate  railroads  and  even  separate  companies  come  into  ex- 
istence to  handle  freight  terminal  traffic.  A  good  illustration 
of  this  tendency  is  seen  in  the  organization  of  the  New  York 
Connecting  Railroad  Company  as  a  subsidiary  of  the  Pennsyl- 
vania and  the  New  Haven  railroad  companies  to  build  a 
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through  freight  line  extending  from  a  connection  with  the 
New  Haven  lines  m  The  Bronx  across  the  East  river  at  Hell 
Gate  by  an  immense  bridge  into  the  borough  of  Queens  there 
to  connect  with  the  Long  Island  Eailroad  system  and  the 
Pennsylvania  tunnels.  The  franchise  for  this  connecting 
railroad  was  granted  under  the  rapid  transit  law,  February 
14,  1907.  The  company  had  already  acquired  from  the  state 
legislature  the  necessary  grant  for  the  construction  of  the 
Hell  Gate  bridge.^  The  company's  rapid  transit  franchise 
was  for  a  route  over  a  private  right  of  way  crossing  all  inter- 
secting streets  either  above  or  below  grade.  The  construction  ■ 
of  four  main  tracks,  and  sidings  equal  to  40  per  cent  of  the 
total  length  of  the  main  line,  was  authorized.  The  entire 
structure  of  the  railroad,  including  sidings,  cuttings  and 
embankments,  was  limited  to  a  width  of  100  feet  at  street 
crossings.  The  company  was  authorized  to  maintain  tele- 
graph wires  and  cables,  wires,  conduits,  ducts  and  ways  for 
the  distribution  of  power,  heat  and  light,  and  "  other  appur- 
tenances for  the  use  of  the  new  railroad,  but  for  no  other  pur- 
pose." The  grant  was  perpetual,  conditioned  upon  the  com- 
pany's getting  the  consent  of  the  board  of  estimate,  the  mayor, 
and  the  property  owners  or  the  court.  The  company  was  re- 
quired to  pay  the  city  $110,000  within  sixty  days  after  the 
requisite  consents  had  been  obtained,  and  annual  payments 
amounting  to  $27,500  a  year  for  ten  years  from  the  com- 
mencement of  operation  and  $55,000  a  year  for  the  next 
fifteen  years,  these  payments  to  be  for  the  right  to  cross 
streets  and  other  public  property.  For  the  right  to  cross  the 
East  river  an  annual  charge  of  $100  was  made,  and  for  the 
right  to  occupy  permanently  for  abutments,  piers  and  sup- 
ports certain  portions  of  ground  on  Ward's  Island  and  Kan- 
dall's  Island  and  to  use  the  overhead  space  above  these  islands 
for  the  superstructure  of  the  bridge,  a  reasonable  annual  pay- 
ment to  be  agreed  upon  or  to  be  prescribed  by  the  sinking 
fund  commission  of  the  city.  In. ease  of  payments  prescribed 
by  the  commission  being  considered  unreasonable,  the  com- 
pany was  to  have  the  right  to  recover  by  suit  any  excess  over 
what  was  reasonable.  The  rates  of  payment  for  the  franchise 
were  to  be  readjusted  once  every  quarter  of  a  century  by 
agreement  or  by  judicial  proceedings.    Where  the  grade  of  any 

•  Laws  of  New  York,  1900,  chapter  768. 
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street  was  raised  or  depressed  at  a  crossing  of  the  railroad 
the  maxiimim  grade  to  be  permitted  on  the  approaches  was 
fixed  at  four  per  cent.  Viaducts  or  bridges  over  streets  were 
to  leave  a  clearance  of  from  14  to  16  feet,  and  where  streets 
were  carried  over  the  railroad  the  clearance  was  to  be  at  least 
30  feet.  Where  the  railroad  passed  under  a  street  by  tunnel,, 
the  exterior  surface  of  the  arch  of  the  tunnel  was  to  be  sepa- 
rated by  not  less  than  four  feet  from  the  grade  of  the  surface 
of  the  street.  Any  superstructure  of  the  railroad  crossing 
a  street  and  having  a  length  of  not  more  than  75  feet  was  to 
be  constructed  in  a  single  span.  If  longer  than  75  feet,  the 
structure  might  be  supported  by  intermediate  columns  placed 
in  the  street  "  if  and  when  "  duly  approved  by  the  board  and 
any  necessary  local  authority.  All  bridges  over  streets  were 
to  be  water-tight.  The  road-bed  except  on  the  bridge  connect- 
ing Queens  with  The. Bronx  was  to  be  "ballasted  throughout 
its  entire  length  with  a  sufficient  quantity  of  either  blast 
furnace  slag  or  broken  trap  rock  of  a  hard  and  durable 
quality,"  and  no  dirt,  sand,  gravel  or  cinders  were  to  be  used 
for  ballast.  The  company  was  required  to  make  all  per- 
manent or  temporary  readjustments  of  underground  or  over- 
ground structures  at  its  own  expense,  subject  to  municipal 
regulation.  The  use  of  the  company's  structures  or  ^property, 
other  than  the  interior  of  its  stations,  offices  or  storerooms, 
"  for  advertising  purposes  in  any  way  "  except  for  time-tables 
and  other  notices  concerning  the  operation  of  the  railroad 
was  prohibited  under  penalty  of  $50  a  day  for  each  offense. 
The  company  was  required  to  observe  all  reasonable  regula- 
tions prescribed  by  any  lawful  authority  "tending  to  pre- 
vent the  throwing,  deposit  or  dropping  of  noxious  or  offensive 
objects,  substances  or  things  "  from  the  portion  of  the  rail- 
road crossing  public  property.  All  plans  for  construction 
work  were  made  subject  to  the  approval  of  the  rapid  transit 
board,  and  plans  for  the  East  river  bridge  and  the  company's 
stations  were  to  be  submitted  to  the  municipal  aft  commission, 
unless  the  approval  of  that  commission  was  dispensed  with  by 
consent  of  the  mayor  and  the  board  of  estimate.  The  city 
reserved  the  right  to  install  for  its  ovra  exclusive  use  on  the 
bridge  structure,  police,  fire  alarm,  telephone  and  telegraph 
wires  to  a  reasonable  extent.  The  locations  of  the  company's 
terminal  and  other  yards  or  stations  and  all  storage  tracks 
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were  to  be  subject  to  approval  by  the  board  of  estimate.  The 
motive  power  to  be  used  on  the  railroad  was  to  be  steam  with 
the  right  reserved  to  the  company  to  substitute  electricity.  It 
was  provided  that  "  if  the  Eailroad  Company  shall  use  steam 
and  if,  by  reason  of  increased  density  of  population  along  the 
line  of  the  new  railroad,  such  use  of  steam  shall  constitute  a 
nuisance  or  be  dangerous  to  the  residents  along  the  route,  or 
materially  depreciate  the  value  of  property  along  the  route, 
then  the  Board  may  notify  the  Eailroad  Company  that  the 
public  interests  require  a  change  to  electricity  or  such  other 
motive  power  not  less  convenient  to  the  public,  as  may  be 
prescribed  by  the  Board  and  approved  by  the  Eailroad  Com- 
pany." The  change  would  have  to  be  made  within  three 
years  unless  the  company  notified  the  board  within  ninety 
days  that  it  would  not  obey  the  order,  or  failed  to  give  any 
notice  either  way.  In  case  of  the  company's  refusal  or  neg- 
lect to  obey  the  order  the  board  would  have  the  right  to  apply 
to  the  supreme  court  for  a  writ  of  mandamus  or  other  proper 
remedy  to  compel. obedience.  The  only  issues  on  such  appli- 
cation were  to  be  as  to  whether  the  use  of  cteam  on  the  rail- 
road did  in  fact  constitute  a  nuisance,  was  dangerous  to  the 
residents  along  the  route  or  did  materially  depreciate  the 
value  of  property  in  the  vicinity  "  to  such  an  extent  that  the 
public  necessity  for  the  change  of  motive  power  by  reason 
thereof  is  such  that  the  Eailroad  Company  should  make  the 
change."  A  decision  against  steam  on  any  one  of  these  issues 
would  be  conclusive  and  binding  upon  the  company. 

The  company  was  required  to  bear  the  entire  expense  of 
preserving  from  injury  and  from  interference  with  traffic  all 
the  streets  already  opened  across  the  route  of  the  railroad. 
Provision  was  also  expressly  made  for  the  opening  of  certain 
other  enumerated  streets,  the  company  being  bound  at  the 
time  of  such  opening  to  convey  to  the  city  the  lands  included 
in  the  railroad  right  gf  way  within  the  lines  of  such  new 
streets,  subject  only  to  the  company's  easement.  It  was  fur- 
ther stipulated  that  the  city  should  have  the  right  to  open 
across  the  route  "  any  new  streets  whatever  in  addition  to 
those  "  specifically  mentioned,  whenever  the  board  of  estimate 
should  certify  "  that  a  public  necessity  exists  therefor."  If 
the  company  denied  the  existence  of  the  alleged  public  neces- 
gity  the  }ss\ie  was  to  be  threshed  out  in  court,  and  if  the 
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company  won  it  would  not  be  required  to  permit  the  street 
opening  to  be  carried  through  without  a  claim  for  damages 
and  would  not  have  to  cede  to  the  city  without  charge  the  land 
owned  by  it  within  the  proposed  street  lines.  In  all  cases 
where  the  company  was  required  to  convey  such  land  free  of 
cost  for  street  purposes,  the  company  would  also  be  required 
to  "  bear  and  pay  the  cost  of  regulating,  grading  and  paving 
the  street  so  opened  within  such  right  of  way,"  including 
(a)  the  cost  of  actual  construction  wiihin  the  limits  of  the 
right  of  way ;  (b)  the  cost  of  bridges  and  their  abutments  and 
supports,  within  the  street  lines,  whether  the  bridges  were 
used  for  carrying  the  railroad  over  the  streets  or  vice  versa; 
(c)  the  cost  of  raising  or  depressing  the  grades  of  any  such 
streets,  and  (d)  the  resulting  damages  to  abutters.  If  any 
street  should  be  widened  after  the  construction  of  the  rail- 
road so  as  to  require  the  alteration  of  the  superstructure,  the 
company  and  the  city  were  each  to  pay  one-half  the  cost  of 
such  alteration. 

It  was  declared  to  be  understood  "  that  the  intention  of  the 
Railroad  Company  is  to  use  the  new  railroad  principally  for 
the  carriage  of  property,"  but  the  right  to  transport  pas- 
sengers also  was  granted,  with  the  proviso  that  the  company 
should  not  carry  on  merely  local  passenger  traffic  without 
first  securing  the  right  to  do  so  from  the  local  authorities  sub- 
ject to  such  additional  conditions  and  the  payment  of  such 
additional  compensation  as  might  be  prescribed  by  them. 
"  Local  traffic  "  was  defined  as  including  "  the  carriage  of  pas- 
sengers between  any  two  points  within  the  limits  of  the 
present  City  of  Few  York,  except  as  the  same  may  be  inci- 
dental to  the  carriage  or  transference  of  passengers  travelling 
to  and  from  points  beyond  the  limits  of  the  city,  or  incidental 
to  the  operation  of  the  railroad."  It  was  expressly  stipulated 
that  this  franchise  should  not  interfere  with' the  city's  right 
to  authorize  the  construction  or  operation  of  any  other  rail- 
road which  would  not  physically  interfere  with  the  structure, 
maintenance  or  operation  of  the  road  to  be  constructed  under 
this  grant. 

Another  type  of  freight  road  is  that "  constructed  by  the 
Bush  Terminal  Eailroad  Company  under  a  franchise  from  the 
city  of  New  York,  dated  February  1-1,  1905.  This  railroad 
company  was  organized  by  the  Bnsh  Terminal  Company  as  a 
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subsidiary  corporation  to  operate  the  Terminal  company's 
tracks.  This  grant  was  in  general  accordance  with  the  stand- 
ard form  of  street  railway  franchises  used  in  New  York  City 
in  recent  years.  Indeed,  provision  was  made  for  passenger 
traffic  at  a  two-cent  fare  on  the  company's  lines  and  a  com- 
bined fare  of  five  cents  to  reach  Coney  Island  in  one  direction 
and  the  Brooklyn  borough  hall  or  the  borough  of  Manhattan 
in  the  other.  The  character  of  the  road  as  being  primarily  a 
freight  road  comes  to  light  in  a  provision  of  the  franchise  to 
the  effect  that  "  the  number  of  freight  cars  in  any  train  oper- 
ated by  the  railway  shall  be  limited  to  seven  (7),  including 
the  motor  car,  and  the  speed  of  such  motors  or  trains  shall 
not  exceed  six  (6)  miles  per  hour."  It  was  also  stipulated 
that  "  no  motors  or  cars  shall  be  permitted  to  remain  station- 
ary within  the  lines  of  any  street,  avenue  or  highway,  whether 
on  the  main  track  or  any  spur,  and  no  freight  shall  be  loaded 
upon  or  unloaded  from  such  cars  while  within  the  lines  of 
any  such  street."  In  addition  to  the  usual  percentages  of 
gross  receipts  from  passenger  traffic  payable  to  the  city,  the 
company  was  required  to  pay  annually  for  ten  years  the  sum 
of  fifteen  cents  per  linear  foot  of  single  track  laid  in  the 
streets  and  thirty  cents  per  foot  annually  thereafter  until  the 
readjustment  of  the  compensation  at  the  end  of  the  original 
twenty-five-year  period  of  the  grant. 

483.  A  tunnel  terminal  for  an  electric  railroad  to  be  con- 
structed under  a  forty  year  franchise— Boston. — By  an  act 
approved  June  15,  1910,  the  Massachusetts  legislature  made 
provision  for  the  ent^rance  of  the  Boston  and  Eastern  Electric 
Railroad  Company  into  the  central  business  district  of  Boston 
by  means  of  a  tunnel  under  the  harbor  from  some  point  in 
East  Boston.^  The  tunnel  was  to  be  built  by  the  company  at 
its  own  expense  and  deeded  to  the  city  when  completed,  sub- 
ject to  the  company's  right  to  use  it  for  a  period  of  forty 
years.  At  the  end  of  that  time  possession  of  the  tunnel  was 
to  be  surrendered  to  the  city  and  all  property  within  the  tun- 
nel not  an  integral  part  of  the  structure  itself  might  be  re- 
moved by  the  company  unless  the  city  chose  to  take  it  over  at 
its  fair  value  as  determined  by  agreement  or  arbitration.  It 
was  provided,  however,  that  in  case  the  tunnel  should  be  sub- 
stantially destroyed  by  the  act  of  God  at  any  time  during  the 
'  Massachusetts  Auts  of  1910,  chapter  630, 
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forty-year  franchise  period'  the  company  would  be  under  no 
obligation  to  rebuild  it.  The  joint  use  of  the  tunnel  might 
be  granted  by  the  board  of  railroad  commissioners  to  any 
railroad,  electric  railroad  or  street  railway  corporation  on  such 
terms  and  conditions  and  for  such  compensation  as  the  board 
might  fix  after  a  hearing,  and  the  grantee  under  this  fran- 
chise was  bound  to  permit  a  physical  connection  with  the  road 
of  any  such  other  company.  This  privilege  of  joint  use  was 
specifically  extended  to  the  Boston  Elevated  Eailway  Com- 
pany. The  grantee  was  authorized  to  place  and  maintain  in 
the  tunnel,  booths  for  the  sale  of  newspapers,  periodicals  and 
books  and  to  permit  unobjectionable  advertisements,  and 
might  "  make  such  other  use  of  the  tunnel  not  impairing  the 
use  for  transportation  of  passengers  as  the  board  may  from 
time  to  time  approve."  But  whenever,  in  the  judgment  of  the 
board,  such  additional  use  diminished  or  impaired  in  any  way 
the  safety,  accommodation,  convenience  or  comfort  of  the 
passengers  or  conflicted  with  the  best  interests  of  the  public, 
the  board  might  require  such  uses  to  be  curtailed  or  entirely 
stopped.  The  company  was  to  pay  the  city  annually  a  sum 
equal  to  the  tax  which,  at  the  current  rate,  would  have  been 
laid  upon  property  in  the  city  assessed  at  a  valuation  equal  to 
the  estimated  cost  of  the  portion  of  the  tunnel  not  under  the 
waters  of  the  harbor.  The  general  character,  size,  design  and 
location  of  the  tunnel  were  to  be  fixed  by  the  Boston  transit 
commission  and  the  Massachusetts  board  of  railroad  commis- 
sioners acting  jointly,  and  this  joint  board  in  locating  the 
tunnel  was  to  have  due  regard  to  the  requirements  of  a  tun- 
nel connection  between  the  north  and  south  stations  of  the 
steam  railroads  entering  Boston.  This  act  was  not  to  be  con- 
strued as  a  declaration  on  the  part  of  the  legislature  that 
public  necessity  and  convenience  required  the  construction  of 
the  company's  road,  and  all  the  privileges  granted  were  to  be 
contingent  upon  the  company's  securing  from  the  railroad 
commission  a  "  certificate  of  exigency  "  as  required  by  the  gen- 
eral law  of  the  state  governing  "  electric  railroads  "  as  distin- 
guished from  general  railroads  and  street  railways.  In  ac- 
quiring' easements  in  real  estate  required  in  connection  with 
the  building  of  the  tunnel,  the  company  was  authorized  to  eon- 
iine  its  taking  or  purchase  in  connection  with  any  particular 
parcel  "  to  a  portion  or  section  of  such  parcel  fixed  by  hori- 
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zontal,  vertical  or  inclined  planes'  of  division  or  curved  sur- 
faces, or  otherwise,  below,  above  or  at  the  surface  of  the  soil." 
The  city  reserved  the  right  to  place  in  the  tunnel  wires  and 
other  apparatus  used  exclusively  for  the  police  and  fire  alarm 
service,  and  the  company  was  authorized  to  rent  out  space  in 
the  tunnel  for  the  wires,  conduits,  tubes  or  similar  structures 
of  other  companies,  not  including,  however,  gas,  sewer  or 
water  pipes. 

No  one  familiar  with  the  facts  in  both  cases  can  fail  to 
note  the  marked  contrast  between  the  forty-year  tunnel  and 
terminal  franchise  granted  by  the  state  of  Massachusetts  and 
the  perpetual  Pennsylvania  tunnel  and  terminal  franchise 
described  in  a  preceding  section  granted  by  the  city  of  New 
York. 

484.  Union  passenger  station  and  other  terminal  facilities 
for  joint  use— Memphis. — The  Memphis  Railroad  Terminal 
Company,  on  October  19,  1908,  secured  from  the  legislative 
council  of  Memphis  an  ordinance  authorizing  the  company  to 
construct,  operate  and  maintain  within  the  city  limits  "  pas- 
senger stations,  comprising  passenger  depots,  officfe  buildings, 
sheds,  storage  yards,  roundhouses  and  machine  shops;  also 
such  main  and  sidetracks,  switches,  crossovers,  turnouts  and 
other  terminal  railroad  facilities,  appurtenances  and  accom- 
modations, suitable  in  size,  location  and  manner  of  construc- 
tion to  perform  promptly  and  efficiently  the  work  of  receiv- 
ing, delivering,  transferring  and  removing  all  passengers  and 
passenger  traffic  of  the  railroad  companies  with  which  it  may 
enter  into  contracts,  for  the  use  of  said  terminal  facilities."  ^ 
Specific  provision  was  made  for  grade,  overgrade  or  under- 
grade crossings,  or  for  the  closing  of  streets,  at  twenty  dif- 
ferent points.  It  was  stipulated  that  "any  commercial  rail- 
road incorporated  under  the  general  railroad  law  of  Tennessee, 
and  owning  not  less  than  one  hundred  (100)  miles  of  road 
contiguous  to  Memphis,  and  which  shall  have  built  into  the 
city  of  Memphis  and  acquired  and  constructed  its  tracks  to  a 
connection  with  the  tracks  of  the  Terminal  Company,  shall 
be  permitted  by  the  Terminal  Company  to  use  the  station 
upon  terms  that  will  be  just-  and  equitable ;  provided,  that  in 
no  event  shall  such  new  road  bo  mlmiitpil  upon  more  favorable 

'  Hiighey's  Digest,  alrnady  cited,  p,  911, 
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terms  than  have  been  enjoyed  up  to  that  time  by  any  of  the 
proprietary  railroad  companies."  It  was  expressly  provided 
that  so  far  as  the  Terminal  company's  trains  and  tracks  were 
concerned  except  at  the  two  grade  crossings  permitted  under 
the  franchise,  the  city's  ordinances  "  relating  to  the  speed  of 
railway  trains,  the  number  of  cars  to  constitute  a  train,  the 
ringing  of  locomotive  bells,  the  use  of  train  or  engine  lights, 
the  sounding  of  signals  before  starting  trains,  and  the  main- 
tenance of  gates,  flagmen,  watchmen,  signals  and  signal  tow- 
ers," should  not  apply.  This  provision  points  clearly  to  the 
difference  in  the  relation  between  steam  railroads  and  the 
city  authorities  before  and  after  the  elimination  of  grade 
crossings.  The  franchise  of  the  company  prohibited  it  from 
granting  to  any  person  or  corporation  "  any  exclusive  right  to 
any  portion  of  the  plaza  or  approach  to  the  Union  station, 
outside  of  its  buildings,"  and  all  persons  were  to  have  equal 
rights  and  privileges  to  be  exercised  subject  to  reasonable 
rules  prescribed  by  the  Terminal  company.  All  subways, 
where  streets  were  carried  under-grade,  were  to  be  "  drained  by 
laying  drain  pipes  of  sufficient  capacity  to  carry  and  grade  to 
insure  positive  drainage  of  such  depressions." 

485-  Union  depot  franchise  terminable  after  20  years, 
Richmond,  Virginia;  minimum  cost  of  depot  stipulated.  Salt 
Lake  City;  discrimination  in  rates  forbidden,  Newport,  Ken- 
tucky.— An  ordinance  of  liichmond,  Va.,  passed  in  1885, 
closed  certain  streets  for  a  period  of  twenty  years  and  author- 
ized two  certain  railroad  companies  to  use  the  space  thus 
gained  for  the  erection  of  suitable  passenger  and  freight 
depots.^  It  was  stipulated  that  the  two  original  companies 
and  all  companies  subsequently  acquiring  an  interest  in  the 
depots  should  allow  any  other  company  desiring  to  enter  the 
depots,  or  to  deliver  freight  or  passengers  there,  to  do  so  on 
fair  and  reasonable  terms.  It  was  further  stipulated  that 
after  the  expiration  of  the  twenty-year  period  covered  by  this 
grant  "  the  owners  of  said  depots  are  not  to  be  deprived  of 
the  privileges  above  granted,  except  by  an  ordinance  or  reso- 
lution, passed  by  two  successively  elected  councils,  requiring 
the  re-opening  of  said  streets."  If  such  action  should  be 
taken,  the  companies  were  to.be  allowed  twelve  months  after 
the  resolution  or  ordinance  had  been  finally  passed  in  which 

'  Franchises  granted  by  the  City  Council,  already  cited,  p  23. 
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to  remove  their  depots,  tracks  and  other  obstructions  in  the 
streets  'So  to  be  opened. 

On  March  10,  1900,  the  eity  council  of  Salt  Lake  City 
passed  an  ordinance  granting  to  certain  individuals  the  right 
to  use  a  portion  of  a  street  in  the  construction  of  "a  union 
passenger  railway  and  depot  with  the  approaches  and  acces- 
sories required."  '^  The  grantees  were  also  authorized  to 
construct  and  operate  in  a  certain  street  a  railroad  "with  as 
many  main,  side,  switch  and  connecting  tracks  as  may  be  re- 
quired for  ingress  and  egress  of  trains  to  and  from  said 
union  passenger  depot  and  for  the  convenient  use  and  ac- 
commodation thereof."  The  depot  when  built  and  fully 
equipped  was  to  cost  not  less  than  $200,000,  and  construction 
was  to  be  commenced  within  three  months  from  the  acceptance 
of  the  franchise  and  completed  within  two  years  after  com- 
mencement. This  franchise  was  granted  for  a  term  of  fifty 
years,  and  it  was  stipulated  that  "  other  railroad  companies 
wishing  to  have  access  to  and  enjoy  the  privilege  of  said 
union  depot  as  a  passenger  depot  shall  be  permitted  to  do  so 
upon  such  terms  as  may  be  just  and  equitable." 

In  granting  to  the  Elizabethtown,  Lexington  and  Big  Sandy 
Eailroad  Company  a  right  of  way  through  town  for  the  con- 
struction of  a  double-track  railroad  and  for  the  erection  and 
operation  of  telegraph  lines  to  connect  with  the  company's 
offices,  buildings  or  depots,  the  city  of  Newport,  Ky.,  by 
ordinance  passed  November  11,  1886,  forbade  the  company  to 
discriminate  against  Newport  in  passenger  or  freight  rates 
and  required  it  to  conform  its  Newport  rates  to  the  rates  to 
or  from  Cincinnati  and  Covington.^  The  company  was  re- 
quired, "  immediately  upon  the'  completion  of  its  road,"  to 
"  provide  and  maintain  within  the  city  suitable  separate  depots 
for  freight  and  passengers,  and  make  convenient  and  proper 
provision  to  meet  the  wants  of  the  travelling  public  and  com- 
mercial business  of  the  city."  Whenever  required  by  the 
city,  the  company  was  to  "  provide  and  maintain  gates  or 
watchmen  at  all  crossings  or  grades  "  and  no  train  was  to  be 
run  through  the  city  "  unless  the  bell  thereon  is  kept  con- 
stantly ringing,"  and  no  cars  were  to  be  allowed  to  remain  in 
any  street  "except  when  being  loaded  or  unloaded."     No 

'  Book  of  Ordinances,  already  cited,  p.  562. 
'  Special  Ordinances,  already  cited,  p.  388. 
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"  running  switch  "  was  to  be  made  within  the  city  limits,  and 
no  car  or  train  was  to  be  baclied  "  without  having  a  watch- 
man at  the  front  thereof." 

486.  A  200-year  belt  railway  and  union  passenger  station 
franchise ;  separation  of  grades ;  construction  of  switch  tracks 
required ;  charges  to  be  reasonable.— Kansas  City,  Missouri.— 
One  of  the  most  comprehensive  and  elaborate  terminal  fran- 
chises on  record  in  this  country  is  contained  in  an  ordinance 
.  of  Kansas  City,  Missouri,  approved  July  7,  1909,  and  subse- 
quently ratified  by  the  voters  at  a  special  election.  This  great 
terminal  scheme  included  the  vacation  of  many  streets,  the 
elimination  of  many  grade  crossings,  the  construction  of  a 
four  and  six  track  belt  railroad  for  the  Joint  use  of  the  vari- 
ous steam  roads  entering  Kansas  City  and  the  erection  of  a 
magnificent  union  passenger  station  that  was  to  cost  at  least 
$2,800,000  exclusive  of  ground  and  railroad  tracks. 

The  Kansas  City  Terminal  Eailway  Company,  the  benefici- 
ary of  this  grant,  was  required  to  file  with  the  city  clerk, 
within  ninety  days  after  the  acceptance  of  the  franchise,  the 
consents  of  the  owners  of  "three-fourths  of  the  front  feet  of 
the  property  fronting  on  the  part  of  the  public  highways, 
streets,  alleys,  avenues  or  public  places  proposed  to  be  va- 
cated," and  thereafter  the  city  was  to  take  the  necessary  legal 
steps  to  vacate  them.  If  consents  could  not  be  obtained  for 
all  the  proposed  vacations  within  the  time  mentioned,  the  city 
agreed  to  go  ahead  with  those  for  which  consents  had  been 
obtained  and  the  company  was  to  have  three  years  in  which  to 
secure  the  others.  In  all  there  were  102  proposed  vacations 
of  streets  and  alleys  enumerated  in  the  ordinance,  but  the  city 
reserved  the  right  to  lay  and  maintain,  and  to  permit  others 
to  lay  and  maintain,  under  the  surface  of  the  vacated  areas, 
except  where  the  union  passenger  station  was  constructed, 
sewers,  tunnels,  wires,  water  pipes,  gas  pipes,  or  pipes  or  con- 
duits for  any  public  purpose  whatever. 

The  company  was  given  the  right  for  the  full  term  of  200 
years  to  construct,  reconstruct,  operate  and  maintain,  on  the 
line  of  the  old  Kansas  City  Belt  Eailway,  six  main  tracks  of 
railroad  "  together  with  such  switches,  side  tracks,  team 
tracks,  connections,  crossovers,  switchstands,  signals,  signal 
wires,  pipes  for  gas,  air,  oil  and  water,  conduits,  telegraph  and 
telephone  poles  and  wires  as  may  be  necessary  or  desirable," 
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but  the  right  of  way  was  not  to  exceed  150  feet  in  width  at 
any  street  crossing  except  at  certain  specified  points.  The 
company  was  also  authorized  to  construct  four  main  tracks 
along  certain  other  routes  described  in  the  ordinance.  The 
construction  of  a  portion  of  the  tracks  was  required  within 
a  specified  time,  and  it  was  stipulated  that  the  company 
should  "from  time  to  time  construct  and  maintain  all  such 
tracks,  authorized  by  this  ordinance,  as  may  be  necessary  to 
fully  accommodate  and  take  care  of  the  traffic  tendered  to  it." 
The  company  agreed  to  reconstruct,  when  necessary,  and 
maintain  certain  existing  viaducts  over  its  tracks  and  to  con- 
struct, maintain  and  reconstruct  certain  other  viaducts  and 
subways  for  the  passage  of  streets  across  its  route.  In  general, 
the  substructure  of  the  viaducts  was  to  be  of  stone,  concrete 
or  concrete  and  steel,  and  the  superstructure  was  to  be  of 
steel  or  steel  and  concrete,  with  the  roadways  and  sidewalks 
carried  on  brick  or  concrete  arches  or  on  concrete  slabs  rein- 
forced with  steel  bars.  The  approaches  were  to  be  of  steel, 
stone,  concrete  or  steel  and  concrete  filled  with  earth  where  re- 
taining walls  were  used.  The  grades  of  the  streets  at  cross- 
ings were  fixed  in  the  ordinance  itself.  All  viaducts  and  ap- 
proaches were  to  be  provided  with  sidewalks  for  foot  pas- 
sengers uniform  in  width  with  the  sidewalks  on  the  connect- 
ing streets,  unless  otherwise  provided  in  the  ordinance  or 
otherwise  ordered  by  the  city  board  having  supervision  of 
construction.  For  park  and  boulevard  crossings  this  board 
was  to  be  the  board  of  park  commissioners,  and  for  other 
crossings,  the  board  of  public  works.  All  viaducts  were  to  be 
of  sufficient  strength  to  support  street  car  traffic.  The  struc- 
ture of  the  viaducts,  wherever  more  than  seven  feet  in  height 
in  the  clear,  was  to  be  of  the  "  open  viaduct "  type  so  as  to 
allow,  as  far  as  possible,  "  the  use  of  the  streets  under  the 
approaches  by  the  public  for  general  traffic  purposes."  Gen- 
erally, subways  under  the  company's  tracks  were  to  be  of  the 
full  width  of  the  connecting  streets,  and  the  company  was 
authorized  to  place  supporting  pillars  at  the  curb  lines, 
or  if  the  distance  between  curbs  was  more  than  40  feet 
measured  along  the  center  line  of  the  company's  route, 
then  columns  might  be  placed  in  the  roadway.  The  entire 
original  cost  of  construction  of  subways  and  their  approaches 
was  to  be  paid  by  the  company,  but  only  that  part  of  each 
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subway,  including  the  concrete  base,  curbing  and  wearing 
surface  of  the  roadway  and  the  sidewallcs,  extending  to  the 
full  width  of  its  right  of  way  was  to  be  maintained  at  the  com- 
pany's expense.  The  city  agreed  not  to  open  any  new  streets 
across  the  company's  tracks  at  grade,  and  the  company  agreed 
to  pay  the  cost  of  additional  viaducts  and  subways  when  re- 
quired for  new  streets.  But  if  in  a  proceeding  brought  by 
the  city  to  recover  the  cost  of  any  such  improvement,  the 
court  should  hold  that  the  crossing  was  not  reasonably  neces- 
sary to  provide  for  public  trafBc  at  the  time  of  construction, 
the  city  would  not  be  able  to  recover  the  cost.  It  might, 
however,  at  some  subsequent  time,  when  the  crossing  became 
necessary  in  the  opinion  of  the  court,  recover  the  reasonable 
value  at  that  time  of  the  subway  or  viaduct,  and  thereafter 
the  structure  would  be  m^aintained  at  the  company's  expense. 
Complete  plans  and  specifications  for  all  crossing-structures 
required  by  the  ordinance  were  to  be  submitted  by  the  com- 
pany for  the  approval  of  the  proper  city  authorities.  The 
city  agreed  not  to  change  the  grade  of  any  street  over  a  via- 
duct or  of  the  company's  tracks  under  a  viaduct  so  as  to  re- 
quire a  clearance  of  less  than  twenty-three  feet,  except  with 
the  company's  consent.  The  clearance  in  subways,  except  at  a 
few  speciiied  points,  was  to  be  not  less  than  thirteen  feet 
from  the  surface  of  the  roadway  to  the.  overhead  structure, 
and  in  subways  where  surface  street  railway  lines  were  oper- 
ated, not  less  than  fourteen  feet  and  two  inches. 

The  union  passenger  station  was  to  be  completed  ready 
for  service  within  four  years  after  the  necessary  vacations  of 
streets  had  been  made,  unless  the  work  on  the  station  should 
be  delayed  "  by  adversary  legal  proceedings,  by  the  fact  that 
suitable  material  is  not  obtainable,  by  strikes  or  other  labor 
trouble,  or  by  other  unavoidable  cause  or  causes  not  now 
anticipated."  This  station  was  to  contain  "  adequate  facilities 
for  the  handling  of  passengers  and  baggage,  including  neces- 
sary space  and  track  room  for  the  prompt  handling  of  trains 
and  suitable  accommodations  for  incoming  and  outgoing  pas- 
sengers for  all  lines  of  railroad  operating  in  Kansas  City." 
Subject  to  certain  conditions  speciiied  in  the  ordinance,  the 
company  was  bound  to  admit  all  railway  companies  operating 
into  Kansas  City  to  the  joint  use  of  the  station  and  the  tracks 
leading  to  jt  for  their  passenger  trains.     Every  company 
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using  the  union  station  was  required  to  agree  to  operate  all 
of  its  passenger  trains,  except  suburban  trains,  into  this 
station.  Compensatioii  for  the  use  of  the  station  and  terminal 
tracks  was  to  be  fixed  by  agreement  or  by  decree  of  a  court  of 
competent  jurisdiction.  All  rules  and  regulations  put  in 
force  by  the  Terminal  company  governing  the  use  of  the  sta- 
tion tracks  and  other  facilities  were  to  be,  so  far  as  practicable, 
uniform  and  to  "  apply  alike,  without  discrimination,  to  all 
railroads  using  or  desiring  to  use  the  same."  Certain  of  the 
Terminal  company's  main  tracks  were  to  be  open  for  the 
joint  use  of  all  the  railroad  companies  for  the  operation  of 
their  freight  trains. 

The  company  agreed  to  acquire  and  dedicate  to  the  city  for 
highway  purposes  certain  enumerated  parcels  of  land,  reserv- 
ing the  right  to  maintain  across  such  parcels  at  the  estab- 
lished grade  certain  tracks  for  switching  purposes  to  serve 
industries-  located  in  the  vicinity.  The  company  was  bound 
to  keep  all  these  grade  crossings  for  switching  purposes  in 
good  repair  so  that  they  would  be  safe  for  public  travel.  It 
was  stipulated  that  "the  ties  shall  be  cut  ofE  square  at  both 
ends  eighteen  (18)  inches  from  the  rails,  and  the  spaces  be- 
tween the  rails  shall  be  planked  with  white  oak  or  other  wood 
satisfactory  to  the  City  Engineer  four  (4)  inches  thick  in 
such  manner  that  the  top  of  the  plank  shall  be  level  with  the 
top  of  the  rails."  Whenever  the  street  was  paved,  the  com- 
pany was  to  pave,  and  repave  when  necessary,  between  the  rails 
and  eighteen  inches  on  either  side.  In  case  the  grade  of  a 
street  was  changed  the  company  was  to  change  its  switch 
tracks  to  correspond  with  the  new  grade.  The  city  was  to  be 
indemnified  against  any  damages  resulting  from  the  com- 
pany's negligence  in  the  construction,  operation  or  mainte- 
nance of  any  of  these  switch  tracks,  and  in  case  the  use  of  any 
of  them  should  be  permanently  discontinued,-  the  company  was 
to  remove  the  abandoned  ones  and  restore  the  streets. 

In  order  to  provide  sufficient  width  for  teams  and  wagons 
to  turn  around  at  the  ends  of  alleys,  or  to  provide  entrances 
and  exits  where  alleys  were  to  be  partially  closed  by  the 
vacations  provided  for  in  this  ordinance,  the  company  was  re- 
quired to  purchase  and  dedicate  to  the  city  for  public  use 
eighteen  different  parcels  of  land  specifically  described.  The 
company  agreed  to  make  certain  other  public  .improvements, 
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including  a  number  of  sewers,  described  in  the  ordinance,  and 
the  city  agreed  to  institute  condemnation  proceedings  on  be- 
half of  the  company  in  all.  cases  where  the  company  was  un- 
able otherwise  to  acquire  at  a  reasonable  price  the  parcels  of 
land  which  it  was  bound  under  the  terms  of  the  ordinance  to 
purchase  or  acquire. 

The  company  agreed  to  construct  and  maintain  during  the 
life  of  the  franchise  "adequate  freight  sub-stations  for  the 
receipt  and  delivery  of  less  than  carload  freight "  at  four 
specified  points.  These  sub-stations  were  to  be  ready  for 
operation  as  soon  as  the  union  passenger  depot  was  completed, 
and  the  city  reserved  the  right  to  require  the  construction 
after  the  expiration  of  five  years  of  a  fifth  sub-station  in  the 
East  Bottoms  if  the  less  than  carload  business  in  that  locality 
should  develop,  sufficiently  to  make  this  sub-station  reasonably 
necessary.  It  was  expressly  stipulated  that  each  of  these  sub- 
stations should  be  kept  open  to  the  public  at  reasonable  hours, 
and  should  be  equipped  so  as  to  handle  with  reasonable 
promptness  "  all  incoming  and  outgoing  less  than  carload 
freight  consigned  to  or  from  the  same  over  all  lines  of  rail- 
road entering  Kansas  City  and  using  the  tracks  provided  for 
in  this  ordinance  for  freight  purposes." 

The  company  was  required  to  purchase  and  transfer  to  the 
city  for  a  public  park  certain  lands  lying  immediately  south 
of  the  proposed  union  passenger  station.  It  was-  stipulated 
that  the  city  should  grade  this  park  property  within  a  certain 
time  and  that  "  no  street  car  line  or  lines  shall  be  located,  con- 
structed or  operated  on  said  property,  or  any  part  thereof, 
nor  shall  any  public  carriage,  omnibus  or  automobile  stand 
be  permitted  thereon,  without  the  consent  of  the  Kansas  City 
Terminal  Eailway  Company ;  nor  shall  any  buildings  or  other 
structures  be  located  thereon,  except  such  as  are  suitable  for 
the  use  and  ornamentation  of  said  property  for  park  pur- 
poses." 

The  city  agreed  not  to  grant  a  franchise  to  any  street  rail- 
way company  to  lay  new  tracks  across  the  viaducts  or  through 
the  subways  to  be  constructed  by  the  Terminal  company  with- 
out stipulating  that  the  first  street  railway  company  acquiring 
such  rights  should  repay  to  the  Terminal  company  one-half 
of  the  cost  of  construction  of  any  viaducts  or  subways  so  used, 
and  should  thereafter  bear  one-half  of  the  cost  of  maintenance 
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imposed  on  the  Terminal  company  under  this  ordinance. 
The  Terminal  company,  upon  the  completion  of  any  viaduct 
or  subway,  was  required  to  file  with  the  board  of  public  works 
a  copy  of  the  contract,  if  any,  covering  the  construction  of 
the  improvement,  together  with  a  detailed  statement  of  its 
cost,  including  the  cost  of  the  approaches  and  the  expense  in- 
curred on  account  of  land  damages.  Copies  of  certain  con- 
tracts between  the  Terminal  company  and  the  existing  street 
railway  companies  for  the  use  of  viaducts  and  subways  were 
to  be  filed  with  the  city  clerk  before  this  ordinance  was  sub- 
mitted to  the  electors  for  ratification,  and  so  long  as  these 
contracts  remained  in  force,  they  were  to  govern  the  use  of 
the  viaducts  and  subways  by  the  companies  concerned  with- 
out regard  to  the  general  provisions  of  the  ordinance  as  above 
set  forth.  It  was  further  stipulated  that  these  provisions 
should  not  apply  to  any  suburban  railway  companies  that 
might  be  permitted  by  the  city  to  lay  tracks  on  the  viaducts 
or  through  the  subways,  but  that  in  case  of  all  such  com- 
panies the  compensation  to  be  paid  to  the  Terminal  company 
should  be  a  fair  and  reasonable  sum  to  be  fixed  by  the  circuit 
court  of  Jackson  county,  Missouri. 

The  company  bound  itself  to  "  do  all  practicable  things, 
take  all  practicable  measures  and  make  all  practicable  changes 
in  the  construction,  reconstruction  and  operation  of  its  sys- 
tem, trains  and  property,  within  the  city  limits,  as  will  in  the 
most  practicable  way  abolish  unnecessary  smoke,  noise,  dirt 
and  other  nuisances."  The  city  reserved  the  right  to  use  or 
permit  other  parties  to  use  the  viaducts  constructed  by  the 
company,  for  carrying  pipes,  conduits  or  wires  for  any  public 
purpose.  The  requirement  contained  in  an  old  franchise  of  a 
predecessor  company  that  a  union  freight  station  be  main- 
tained was  abrogated,  and  in  place  of  this  obligation  the 
company  was  required  to  maintain  at  some  point  between 
specified  limits  "  an  adequate  system  of  team  tracks  for  the  re- 
ceipt and  delivery  of  freight  in  carload  lots."  The  city  was 
guaranteed  the  right  to  lay  water  mains,  sewers  and  other 
pipes  or  conduits  for  public  purposes  across  the  company's 
right  of  way  at  a  proper  depth  under  the  surface  of  the  soil, 
and  the  company  agreed  to  permit  any  other  railroad  or  street 
railway  company  to  cross  its  route  by  an  overhead  crossing 
with  a  clearance  of  not  less  than  twenty-four  feet  or  by  an 
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tinder  crossing  with  a  clearance  of  not  less  than  thirteen  feet. 
The  city  agreed  to  sell  certain  lands  to  the  company  for 
$58,705,  and  to  grant  the  company  a  right  of  way  over  cer- 
tain park  property,  subject  to  the  provision  that  whenever 
authorized  to  do  so  the  city  was  to  sell  this  land  also  to  the 
company  for  $216,628. 

This  ordinance  recited  that  "  at  the  present  time,  and  for 
several  years,  it  has  been  the  practice  and  custom  of  the 
various  railway  companies  entering  Kansas  City,  Missouri,  to 
absorb  switching  charges  upon  competitive  commodities 
handled  to  and  from  competitive  points ;  and  it  has  also  been 
the  practice  and  custom  that  the  freight  rates  to  freight  sub- 
stations have  been  and  are  no  greater  than  the  corresponding 
rates  to  the  main  freight  stations  of  the  various  railway  com- 
panies." It  was  declared  to  be  "the  intention  and  purpose 
of  the  parties  to  this  agreement  that  neither  the  making  of 
the  same,  nor  the  conditions  that  result  from  the  making  of 
the  same,  nor  acts  done  thereunder  shall  in  any  manner  in- 
terfere with  the  maintenance  of  said'  custom  and  practice," 
and  provision  was  made  to  coerce  the  constituent  companies  of 
the  Terminal  company  to  maintain  this  practice. 

The  Terminal  company  agreed  (1)  to  facilitate  the  dis- 
tribution of  freight  and  passengers  between  all  the  railroads 
delivering  or  tendering  business  to  it  and  to  facilitate  all  busi- 
ness along  its  lines;  (2)  to  offer  equal  facilities  to  all  rail- 
roads on  equal  terms  and  conditions;  (3)  to  be  absolutely 
neutral  and  to  offer  equal  facilities  to  all  shippers  and  inter- 
ests whatsoever  and  wheresoever  located  along  its  railway;" 
and  (4)  not  to  discriminate  unjustly  in  favor  of  any  interest 
west  of  the  state  line  to  the  injury  of  any  shipper,  enterprise 
or  interest  east  of  that  line.  The  company  also  agreed  that 
"  all  its  charges  for  switching  and  for  the  transfer  and  dis- 
tribution of  freight  and  passengers,  or  the  hauling  of  cars 
shall  ...  be  just,  reasonable  and  uniform  between  all 
persons,  firms  or  corporations  under  the  same  or  similar  cir- 
cumstances and  conditions,"  and  that  "  there  shall  at  no  time 
be  any  unjust  discrimination."  The  company  agreed  not  to 
siibject  Kansas  City  or  any  person  doing  business  there  or 
shipping  thither  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  the  maiter  of  switching  charges  over  competi- 
tors in  other  cities  or  localities.    It  was  stipulated  that  "  the 
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charges  so  to  be  made  may  be  sufficient  to  afford  a  fair  and 
reasonable  return  upon  the  reasonable  value  of  the  property 
engaged  in  the  service,  which  shall  include  such  sums  as  the 
Kansas  City  Terminal  Eailway  Company  may  have  fairly 
and  reasonably  expended  in  its  organization  and  in  .complying 
with  the  provisions  of  this  ordinance;  but  in  fixing  such 
charges,  the  value  of  this  grant,  or  the  amount  of  stocks  or 
bonds  of  the  grantee  shall  not  be  considered;  provided,  how- 
ever, that  if  in  any  proceeding  before  any  court  or  tribunal 
passing  upon  the  validity  of  a  charge,  any  portion  of  the 
property  or  expenditures  above  named  shall  be  by  such  court 
or  tribunal  excluded,  then,  in  such  proceeding,  the  grant 
hereby  made  may  be  considered  as  equal  in  value  to  the  prop- 
erties or  expenditures  so  excluded."  In  order  to  facilitate 
the  determination  of  the  amount  and  valuation  of  its  property 
and  the  sums  expended  in  its  organization,  the  company 
agreed  to  file  with  the  c;ty  comptroller  at  the  time  the  fran- 
chise became  effective,  a  sworn  statement  showing  (1)  the 
amount  of  moneys  expended  in  organization;  (2)  a  descrip- 
tion of  the  real  estate,  tracks  and  switches  acquired  from  its 
predecessor  belt  railway  company;  (3)  the  amount  of  moneys 
expended  in  taking  over  the  predecessor's  properties,  together 
with  the  encumbrance  upon  them,  and  whether  such  encum- 
brance was  assumed  as  a  part  of  the  purchase  price;  and 
(4)  a  general  statement  as  to  any  other  moneys  expended  by 
it  in  the  acquisition  br  construction  of  other  properties.  The 
company  also  agreed  to  file  an  annual  statement  of  additional 
properties  acquired  or  constructed  by  it,  together  with  the 
amount  of  money  expended  for  each  of  tlie  tilings  so  acquired 
or  constructed.  The  city  rescrvt'd  tlie  right  at  all  reasonable 
times  to  inspect  the  company's  books  to  deterniine  the  cor- 
rectness of  its  reports  and  to  find  out  the  items  included 
in  them. 

The  ordinance  contained  a  provision  to  the  effect  that  the 
company  "  shall,  upon  request,  where  reasonably  practicable 
and  reasonably  safe,  and  upon  deposit  with  it  of  the  fair  esti- 
mated cost  thereof,  construct,  build  and  kec])  in  repair  switch 
and  side  tracks  leading  from  its  line  to  all  business  houses 
and  industries  engaged  in  shipping,  and  shall  furnish  cars 
for  the  movement  of  traffic  to  tlio  best -of  ils  ability  and  with- 
out unnecessary  discrimination,"     Moreover,   the  company 
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was  bound  in  like  manner  and  upon  the  same  terms  and  condi- 
tions to  "connect  with  and  operate  switch  tracks  which 
may  be  built  to  its  right  of  way,"  and  also  to  connect  its  lines 
upon  application  with  the  lines  of  other  railroads  when 
reasonably  practicable.  The  entire  cost  of  constructing  and 
maintaining  any  such  switch  track  or  connection,  including 
any  necessary  lands  for  right  of  way,  was  to  be  borne  by  the 
owners  of  the  business  house,  industry  or  railway  desiring  the 
switch  tracks  or  railroad  connections.  It  was  stipulated, 
however,  that  the  construction  of  any  such  track  or  connec- 
tion should  not  be  required  "unless  there  be  a  sufficient 
amount  of  business  to  be  served  on  such  switch  or  side  track 
or  by  said  switch  connection  to  reasonably  justify  its  oper- 
ation," taking  into  consideration  the  fact  that  the  Terminal 
company  would  be  relieved  of  all  construction  or  mainte- 
nance charges  relating  to  such  track  or  connection.  Even  if 
the  Terminal  company  claimed  that  there  was  not  sufficient 
business  to  warrant  the  construction  of  the  switch,  neverthe- 
less it  could  be  compelled  by  ordinance  to  construct  it. 
The  company's  right  to  make  contracts  for  the  con- 
struction of  side  tracks  and  switcheson  terms  satisfactory  to 
the  parties  was  not  impaired,  however,  but  the  company  was 
required  in  making  such  contracts  to  "  extend  to  all  under 
like  circumstances  and  conditions  equally  favorable  terms 
without  unnecessary  discrimination  or  favoritism."  The 
company  was  specifically  obligated  to  construct  such  switches 
and  side  tracks  to  the  levee  as  the  city  might  from  time 
to  time  require  by  ordinance,  and  to  furnish  cars  for  the 
movement  of  traffic  to  and  from  the  levee  to  the  best  of  its 
ability. 

This  franchise  could  not  be  assigned  to  another  company 
not  organized  under  the  laws  of  Missouri,  or  not  having  com- 
plied with  the  laws  of  the  state  relating  to  foreign- corpora- 
tions. Before  any  assignment  would  become  effective,  the 
assignee  was  required  to  file  with  the  city  a  copy  of  the  as- 
signment together  with  an  agreement  binding  the  assignee  to 
live  up  to  the  terms  of  the  franchise. 

An  elaborate  forfeiture  clause  was  included  in  this  ordi- 
nance. If  the  company  should  "  do  or  cause  to  be  done  any 
act  or  thing  by  this  ordinance  prohibited,"  or  should  "  fail, 
refuse  or  neglect  to  do  any  act  by  this  ordinance  required,"  it 
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would  thereby  forfeit  all  its  rights  and  privileges  under  this 
franchise  or  under  the  franchise  of  its  predecessor  company, 
and  the  city  would  have  the  right  to  proceed  in  the  courts  to 
have  such  forfeiture  decreed  and  enforced,  if  the  company's 
conduct  should  continue  unrectified  for  sixty  days  after  writ- 
ten notice  from  the  city  specifying  the  particular  ground  of 
complaint.  But  the  city  and  the  company  agreed  "  that  in 
any  proceeding  to  enforce  such  forfeiture,  the  court  before 
which  the  cause  is  pending  in  the  first  instance  or  on  appeal, 
upon  finding  from  the  evidence  the  existence  of  ground  for 
such  forfeiture,  may  also  make  a  finding  from  the  evidence 
whether  or  not  the  doing  of  such  prohibited  act  or  thing,  or 
such  failure,  refusal  or  neglect  was  willful  and  without  just 
cause;  and  if  it  shall  find  that  the  doing  of  such  prohibited 
act  or  thing,  or  such  failure,  refusal  or  neglect  was  willful  or 
without  just  cause,  and  that  it  was  not  the  result  of  an  honest 
mistake  of  law  or  of  fact  as  to  its  duty  in  the  premises,  a  final 
judgment  or  decree  of  forfeiture,  or  an  affirmance  of  such 
decree  of  the  lower  court,  may  be  immediately  rendered  de- 
claring said  rights  forfeited."  If  on  the  other  hand  the  court 
should  find  that  the  company's  default  had- been  due  to  an 
honest  mistake  or  was  the  result  of  an  unavoidable  accident, 
judgment  might  be  deferred  until  the  company  had  been 
given  an  opportunity  to  mend  its  ways  and  make  good  its  de- 
fault. Moreover,  certain  important  requirements  of  the  fran- 
chise were  expressly  exempted  from  the  provisions  of  the  for- 
feiture clause  just  described. 

487.  Spurs  to  wharves  and  warehouses  ;  switching  charges 
limited;  joint  interest  in  tracks  may  be  purchased  by  other 
companies;  sanitary  regulations  during  construction— Seattle. 
— Many  franchises  for  railroad  terminals  iiave  been  granted 
at  different  times  by  the  city  of  Seattle.  Most  of  these  grants 
contain  clauses  requiring  the  construction  of  spur  tracks. 
For  instance,  the  franchise  granted  January  27,  1887,  to  the 
Seattle,  Lake  Shore  and  Eastern  Eailway  Company,  contains 
the  following  typical  provision :  * 

"  Said  company,  its  successors  and  assigns,  shall  allow  ouch  owner 
and  occupant  of  a  wharf  contiguous  to  said  railway,  or  to  the  street  in 
and  along  which  said  railway  shall  be  constructed,  a  sideliack  connect- 
ing said  railway  with  the  warehouse  upon  sucli  wliarf ;  provided, 
however,  that  such  sidetracks  shall  be  constructed  and  Kept  in  repair 
by  and  at  the  expense  of  such  wharf  owner  or  oc^npant,  and  the  same 
'  Cliarter  and  Ordinnncos  of  Seattle,  1908,  already  cited,  p.  414, 
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shall  be  subject  to  such  reasonable  regulations  as  to  the  opening  and 
clo3irig  of  switches  as  said  company  may  from  time  to  time  establish, 
and  for  the  purpose  of  affording  sucii  wharf  owners  and  occupants  free 
access  to  and  from  their  wharves,  warehouses  and  manufactories  situ- 
ated on  eitlier  side  of  said  railway ;  such  wharf  owners  and  occupants 
shall  have  the  right  to  put  in  and  maintain  switches  and  railway  cross- 
ings over  the  tracks  of  said  company  in  such  manner  as  may  be  reason- 
able at  the  expense  of  the  person  desiring  to  use  the  same." 

By  the  terms  of  another  Seattle  terminal  franchise,  granted 
July  20,  1900,  to  the  Seattle  and  International  Eailway  Com- 
pany, it  was  provided  that  the  rates  chargeable  by  the  grantee 
"  upon  empty  ears  or  on  carload  lots  destined  over  its  line  to 
or  from  any  point  or  points  outside  of  the  City  of  Seattle," 
to  merchants  owning  sidetracks  along  the  line  of  this  fran- 
chise, should  "  never  be  greater  than  schedule  or  terminal 
rates  to  Seattle."  ^  At  the  time  of  filing  its  acceptance  of  the 
franchise  the  company  was  to  file  with  the  city  clerk  "  an 
agreement,  for  the  benefit  of  whom  it  may  concern,  that  it 
will,  with  due  diligence  and  without  preference,  handle  and 
switch  cars  for  any  consignor  or  consignee  or  any  other  rail- 
road company  now  operating  or  that  may  hereafter  construct 
and  operate  or  operate  a  railway  -in  the  City  of  Seattle,  at 
charges  not  in  excess  "  of  a  schedule  fixed  in  the  ordinance. 
Under  this  schedule  the  maximum  switching  charge  allowed 
between  various  specified  points  ranged  from  $1.50  to  $7.50 
per  loaded  car,  including  the  service  of  returning  the  empty 
car  or  of  placing  it  for  its  load.  In  case  of  empty  cars 
moved  both  ways  the  charge  was  to  be  the  same  as  for  a  loaded 
ear.  Fifty  cents  might  be  added  to  the  regular  schedule  rates 
when  cars  moved  "  in  drayage  service  only." 

In  a  franchise  granted  to  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  of  Washington,  May  2,  1906,  the 
city  inserted  a  typical  provision  authorizing  any  other 
standard  gauge  railway  or  terminal  railway  company,  operat- 
ing on  the  streets  covered  by  this  franchise,  to  acquire  "  an 
absolutely  equal  joint  interest  with  the  grantee  herein,  or 
with  any  of  the  successors  or  assigns  of  the  grantee  ...  in 
and  to  the  track  constructed  and  operated  under  this  fran- 
chise, subject  to  all  the  provisions  of  this  ordinance."  ^  The 
purchase  price  was  to  be  based  on  cost  of  construction,  but 
interest  at  the  rate  of  four  per  cent  per  annum  was  to  be 

'  Ohavter  ^r4  Ordinances  of  SeRttle,  already  cited^  p.  489,       »  ^f(?,,  p,  ?00, 
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added  to  the  price  unless  the  new  company  purchased  an 
interest  in  the  property  within  a  given  time.  In  case  of  dis- 
agreement, the  price  was  to  be  determined  by  arbitration, 
the  final  arbitrator  to  be  appointed  by  the  board  of  public 
works  in  case  of  deadlock.  In  order  to  preserve  the  record 
of  the  cost  of  construction  the  city  stipulated  that  within 
ninety  days  after  the  completion  of  the  track  to  be  built 
under  this  ordinance  the  company  should  file  with  the  city 
clerk  a  sworn  statement  of  such  cost,  and  that,  if  required 
by  either  the  city  council  or  the  board  of  public  works,  the 
company  must  submit  the  items  of  cost,  with  its  vouchers. 

In  another  franchise  to  the  same  company  granted  De- 
cember 24,  1906,  special-  provisions  were  made  for  protecting 
the  city's  water  supply  at  points  adjacent  to  the  company's 
route.^  While  the  company's  right  of  way  was  being  cleared 
and  prepared  and  during  the  construction  of  the  railroad, 
"  the  camps  or  living  quarters  of  the  men  engaged  in  such 
work,  and  the  accommodations  for  any  animals  employed 
thereon,"  were  to  be  located  at  such  distance  from  the  river 
and  maintained  in  such  sanitary  condition  as  should  be  ap- 
proved by  the  sanitary  engineer  having  supervision  of  the 
work.  The  railroad  was  to  be  constructed  in  compliance 
with  approved  plans  and  specifications  on  file  with  the  city 
clerk,  and  all  the  ditches,  dykes  and  filtration  areas  provided 
for  were  to  be  of  sufficient  capacity  "  to  amply  care  for  all 
drainage  from  said  railroad."  The  expenses  of  sanitary 
regulation  both  before  and  after  construction  were  to  be 
borne  by  the  company.  Special  provision  was  made  for  regu- 
lating the  living  quarters  of  the  company's  employees  en- 
gaged in  the  operation  of  the  railroad,  and  for  closing  the 
toilets  on  the  trains  during  the  time  the  cars  were  passing 
over  this  portion  of  the  company's  route. 

The  company  was  required  under  this  franchise  to  pay  the 
city  at  the  rate  of  $2  per  1000  feet  for  all  merchantable 
timber,  owned  by  the  city,  cut  or  destroyed  on  the  right  of 
way  granted  to  the  company.  All  branches,  tops  of  trees  and 
slashings,  and  dead  and  fallen  timber,  were  to  be  cleared  from 
the  right  of  way  and  burned  or  disposed  of  in  some  other  man- 
ner. 

488.  General  terminal  facilities  for  all  railroads ;  cars  to 
'  Obarter  and  Ordinances  ot  Seattle,  alreadii  cited,  p,  687, 
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be  transferred  at  one  cent  per  100  lbs  of  freight ;  three  bonds 
required;  terminal  charges  limited— Nashville — Terminal 
franchises  have  been  granted  to  two  rival  companies  in  Nash- 
ville. We  have  already  had  a  sidelight  on  their  relations  to 
each  other  in  the  chapter  on  "  Interurban  Eailway  Fran- 
chises." ^  The  original  grant  to  the  Nashville  Terminal 
Company  was  approved  October  19,  1897,  and  that  to  the 
Louisville  &  Nashville  Terminal  Company  June  10,  1898.^ 
The  former  is  the  more  interesting  of  the  two.  By  it  the  com- 
pany was  "  authorized  and  empowered  to  construct,  operate 
and  maintain  passenger  stations,  comprising  passenger  depots, 
office  buildings,  sheds,  and  storage  yards,  freight  stations, 
warehouses,  office  and  freight  yards,  roundhouses,  and  ma- 
chine shops ;  also  main  and  side  tracks,  switches,  crossovers, 
turnouts,  and  other  terminal  railroad  facilities,  appurtenances 
and  accommodations  suitable  in  size,  location,  and  manner  of 
construction  to  perform  promptly  and  efficiently  the  work  of 
receiving,  delivering  and  transferring  all  passengers  and 
freight  traffic  of  railroad  companies  with  which  it  may  enter 
into  contracts  for  the  use  of  its  terminal  facilities  "  over  the 
route  described  in  the  ordinance  within  the  city  limits,  in- 
cluding any  territory  that  might  be  annexed  in  the  future. 
The  city  reserved  the  right  to  grant  to  any  other  company 
seeking  an  entrance  into  Nashville,  "  or  an  outlet,"  the  priv- 
ilege of  using  the  Terminal  company's  tracks  upon  payment 
of  proper  compensation  and  so  as  not  to  interfere  with  the 
running  of  the  Terminal  company's  cars.  It  was  expressly 
stipulated  that  the  use  of  the  company's  passenger  station 
and  tracks  should  be  granted  upon  reasonable  terms  and  with- 
out discrimination  to  all  railroad  companies  not  already  pro- 
vided with  terminal  facilities  within  the  city  limits,  and  not 
"owned  or  controlled  by  existing  railroads."  The  company 
agreed  to  transfer  cars  without  unnecessary  delay,  for  all  rail- 
road companies  that  would  reciprocate  by  rendering  like  serv- 
ice to  this  company  upon  a  charge  of  not  more  than  one  cent 
per  100  lbs.  for  freight  in  carload  lots. 

No  part  of  the  Terminal  company's  track,  constructed  on 
or  across  streets,  wharves  or  alleys,  was  to  be  used  at  any 
time  as  a  storage  place  for  loaded  or  empty  ears,  but  the 

'  Ani€   section  45S. 

*  Lawg  of  Nashville,  already  cited,  pp,  1046, 1087. 
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track  was  to  be  used  only  "  for  the  purpose  of  promptly  re- 
ceiving and  delivering  freight  along  the  line  thereof."  The 
company  was  bound  to  establish  safety-gates  from  time  to 
time  along  its  route  as  the  city  authorities  and  the  needs  of 
the  city  might  require.  The  speed  of  the  company's  cars  and 
engines  in  crossing  streets  was  limited  to  four  miles  an  hour, 
and  no  car  or  engine  could  stop  across  any  street  for  more 
than  five  minutes  at  one  time.  In  case  of  fire,  the  company 
was  to  move  its  ears  immediately  to  let  the  fire  engine  pass. 

The  company  was  required  to  execute  to  the  city  three 
bonds  in  the  sum  of  $25,000  each,  one  to  guarantee  the  pay- 
ment of  damages  to  property-owners,  another  to  indemnify 
the  city  against  personal  injury  claims,  and  the  third  to  guar- 
antee the  construction  of  the  company's  road. 

By  an  amendment  to  this  ordinance,' approved  September 
87,  1901,  the  Terminal  company  was  required  not  to  charge 
the  Nashville  &  Clarksville  Eailroad  Company  "  any  separate 
or  extra  toll,  fee,  tariff  or  other  compensation  for  the  use  of 
any  bridge  "  built  by  the  Terminal  company  across  the  Cum- 
berland river,  nor  to  collect  from  this  particular  railroad  com- 
pany "  any  toll,  fee,  tariff,  rental  or  other  compensation  for 
the  use  of  its  terminal  facilities  in  excess  of  such  sum  as  will 
be  sufficient  to  pay  its  fixed  charges  foi?  insurance  and  taxes, 
its  expense  of  operation  and  maintenance,  and  a  reasonable 
return,  not  exceeding  six  per  cent,  upon  the  actual  cost  of 
property  and  facilities  as  hereinbefore  provided  for,  to  its 
stockholders,  such  cost  and  expenses  to  be  certified  annually 
on  or  before  the  first  day  of  January,  to  the  Mayor  and  City 
Council  of  Nashville."  ^  Other  railroads  using  the  Terminal 
company's  facilities  were  not  to  be  charged  "  in  excess  of  such 
tolls,  fees,  tariffs,  rentals  or  other  compensation  as  are  usu- 
ally and  customarily  charged  for  similar  services  by  railroad 
terminal  companies  in  the  United  States." 

489.  Excess  profits  to  be  rebated ;  tariff  of  terminal  charges 
to  be  published ;  company  taxed  on  value  of  abutting  property 
—  Duluth.— In  May,  1888,  the  Duluth  Terminal  Railway 
Company  received  a  franchise  which  required  it  to  construct 
and  operate  a  line  of  railway  connecting  different  parts  of 
the  city  of  Duluth  and  to  "  serve  impartially  upon  equal 

'  Laws  of  Nashville,  already  cited,  p.  1066, 
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terms  and  conditions  "  all  railroads  connecting  with  it.^  It 
was  expressly  provided  that  "  for  such  service,  said  Terminal 
Eailway  Company  shall  charge  reasonable  rates,  and  when- 
ever for  the  period  of  a  year,  said  company's  net  receipts 
above  the  expenses  of  operation,  including  taxes  and  all 
reasonable  and  necessary  maintenance,  renewals  and  im- 
provements, shall  exceed  six  per  cent  upon  the  actual  average 
cost  of  said  company's  property,  during  such  period,  the  sur- 
plus, if  any,  above  such  six  per  cent,  shall  be  divided  by  re- 
bates, pro  rata,  among  the  parties  for  whom  service  has  been 
performed,  or  facilities  afforded,  in  proportion  to  the  amounts 
paid  by  said  parties  respectively  for  such  period."  Charges 
for  services  performed  or  facilities  afforded  were  to  be  reason- 
able, on  pain  of  the  forfeiture  of  the  franchise.  It  was  also 
expressly  provided  that  "  said  Terminal  Eailway  Company 
shall  not  make  more  than  one  charge  for  any  one  switching  or 
transfer  of  any  car,  and  for  such  service  of  various  classes 
shall  from  time  to  time  publish  a  tariff  of  charges  therefor, 
said  tariffs  as  in  force  to  be  at  all  times  publicly  posted,  and 
no  variations  therefrom  to  be  made  by  said  Terminal  Eail- 
way Company,  except  in  the  way  of  rebation,  as  hereinabove 
provided,  on  account  of  surplus."  It  was  further  stipulated 
that  "  in  the  case  of  freight  coming  from  or  destined  to  any 
point  more  than  a  mile  from  the  bay  of  St.  Louis,  or  bay  of 
Duluth,  or  bay  of  Superior,  in  St.  Louis  County,  Minnesota, 
no  charge  for  any  switching  or  transfer  shall  be  made  to  the 
consignors  or  the  consignee,  (other  than  a  railroad  company 
or  transportation  agent),  for  such  service;  and  no  railway 
company  connecting  with  said  Terminal  Eailway  Company, 
shall  make  on  such  freight  its  rate  including  such  switching 
and  transfer  charge,  higher  than  its  corresponding  rate  to  or 
from  any  other  point  within  one  mile  of  the  bay  of  St.  Louis, 
or  of  Duluth  or  of  Superior  or  of  West  Superior." 

By  the  terms  of  a  franchise  granted  to  the  Duluth  Trans- 
fer Eailway  Company  May  18,  1892,  the  right  was  reserved 
to  any  other  company  to  use  the  grantee's  tracks,  upon  pay- 
ing "  its  proportionate  share,  according  to  the  number  using 
said  tracks,  of  a  six  per  cent  interest  charge  upon  the  cost  of 
building  such  road,  including  all  sums  paid  by  the  said 
Duluth  Transfer  Eailway  Company  in  securing  said  right  of 

•  Franchises,  Duluth,  already  cited,  p.  826. 
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way  under  condemnation  proceedings  or  otherwise,  and  its 
proportionate  share  according  to  the  number  using  said 
tracks,  of  the  yearly  cost  of  operating  and  maintaining  said 
tracks,  said  charges  to  be  paid  semi-annually,  and  for  the 
purpose  of  ascertaining  the  cost  of  building  said  road,  any 
railroad  desiring  to  use  said  tracks,  and  the  proper  officers  of 
the  city  of  Duluth  sliall  have  access  to  the  books  of  the 
Duluth  Transfer  Railway  Company,  so  far  as  may  be  neces- 
sary to  ascertain  tlie  cost  of  building,  maintaining  and  oper- 
ating said  tracks  so  to  be  used."  ^ 

The  Duluth  Transfer  Railway  Company  was  given  another 
franchise  in  1893  upon  the  express  condition  that  the  com- 
pany should  "  continue  the  construction  of  its  system  of 
terminal  railway  lines  and  tracks  now  in  course  of  progress  " 
and  construct  its  lines  over  the  route  described  in  this  grant 
"  within  such  reasonable  time  hereafter  as  the  diligent  and 
practicable  prosecution  of  said  work  v.ill  permit."  ^  The 
company  was  obligated  to  afford  "  equitable  terminal  and 
transfer  facilities  for  freight  and  passengers  to  all  railroads 
entering  the  city  of  Duluth  and  desiring  to  connect  with  the 
lines  and  tracks  of  said  company,"  to  permit  reasonable  con- 
nections with  its  lines  and  to  "  serve  impartially  and  upon 
equal  terms  and  conditions  and  without  discrimination  all 
railroads  so  connecting  with  its  lines."  In  case  of  dispute 
about  the  reasonableness  of  its  charges,  its  rates  were  to  be 
determined  either  by  the  state,  railroad  commissioners  of 
Minnesota  or  by  arbitration. 

Still  another  franchise  was  granted  to  the  Duluth  Trans- 
fer Railway  Company  in  1893.^  By  this  grant  the  company 
was  specifically  forbidden  to  "  adopt  such  a  method  of  oper- 
ating and  constructing  its  tracks  as  will  render  it  imprac- 
ticable for  any  railroad  entering  the  city  of  Duluth  "  to  use 
them,  "  unless  such  method  is  necessary  to  the  operation  of 
the  other  business  of  the  company."  This  grant  was  made 
on  the  further  condition  that  the  company  should  pay  the 
city  for  the  privilege  of  running  its  tracks  on  the  streets 
mentioned  in  the  ordinance  "  the  sum  of  one  dollar  per 
year  for  the  first  ten  years  from  the  time  at  which  400  feet 
of  said  road  is  completed  within  this  city,  and  thereafter  for 

'  Franchises,  already  cited,  p.  381 .  »  Ibid    p  386 

»  Tbid.,  p.  S.38. 
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each  year  five  mills  for  each  dollar  of  the  assessed  valuation 
according  to  the  next  preceding  assessment  of  the  property 
immediately  abutting  on  the  line  of  said  railroad  company." 
490.  Elimination  of  grade  crossings. — The  abolition  of 
grade  crossings  is  not  strictly  a  franchise  question,  except 
where  it  is  made  one  of  the  conditions  of  the  renewal  of  an 
expiring  grant  or  of  the  enlargement  of  existing  privileges. 
As  a  franchise  question,  it  is  primarily  one  phase  of  the 
general  problem  of  railroad  terminal  and  spur-track  fran- 
chises. There  is,  however,  a  widespread  movement  now  going 
on  for  the  separation  of  the  grades  of  existing  steam  and 
high  speed  electric  railroads  in  and  near  cities  from  the 
grades  of  the  streets  and  highways  which  they  cross.  The 
necessity  for  the  separation  of  grades  is  twofold.  Funda- 
mentally, grade  crossings  invite  the  exercise  of  the  police 
power  because  of  the  great  number  of  fatal  accidents, that 
occur  wherever  railroads  cross  streets  at  grade  in  thickly 
settled  districts.  Secondarily,  however,  the  police  power 
may  be  invoked  and  the  voluntary  cooperation  of  the  railroad 
companies  invited  for  the  sake  of  eliminating  the  expen- 
sive delays  to  both  street  and  railroad  traffic  that  are  inevi- 
table where  heavy  streams  of  traffic  cross  each  other  at  grade 
but  which,  in  the  nature  of  the  ease,  cannot  be  allowed  to 
mix.  Moreover,  in  cities,  where  signals,  gates  and  watch- 
men have  to  be  kept  as  the  very  least  concession  to  public 
safety  that  can  be  permitted,  the  expense  of  maintenance  of 
crossings  is  heavy.  The  safety  and  convenience  of  the  public 
unite,  therefore,  with  the  private  interest  of  the  companies  to 
demand  the  separation  of  grades.  The  only  limit  upon  this 
demand  is  the  cost  of  the  required  reconstruction  work, 
which  for  the  most  part  has  to  be  done  without  any  suspen- 
sion of  traffic,  particularly  of  railroad  traffic.  Up  to  Decem- 
ber 31,  1908,  there  had  been  completed  or  commenced  in 
Chicago,  work  involving  a  total  estimated  cost  of  $53,623,000 
under  various  track  elevation  ordinances  of  the  city.^  Addi- 
tional work  that  would  cost  $19,000,000  more  had  already 
been  provided  for  by  ordinance,  and  the  city's  commissioner 
of  track  elevation  estimated  that  the  entire  cost  of  eliminating 
all  the  remaining  grade  crossings  in  the  present  limits  of 

'  Track  Elevation  within  the  Corporate   Limits  of  the  City  of  Chicago,   to 
December  31st,  1908,  p.  18. 
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Chicago,  if  carried  through  to  completion,  would  bring  the 
total  cost  of  track  elevation  in  that  city  up  to  $150,000,000. 
Chicago  has  solved  the  financial  problem  involved  by  requir- 
ing the  railroad  companies  to  bear  the  entire  cost  of  the  work 
with  the  exception  of  the  damages  to  adjacent  property. 
The  net  expense  of  the  city  in  connection  with  the  track  eleva- 
tion work  already  undertaken  or  ordered  is  estimated  at  less 
than  one  per  cent  of  the  total  cost  of  the  work.  While  this 
is  fortunate  from  the  city's  standpoint,  it  is  evident  that 
the  enormous  cost  of  grade  separation,  cannot  in  all  cases  be 
imposed  in  full  upon  the  companies  if  the  work  is  to  be  done 
promptly.  In  New  York  the  general  grade  crossing  law  of 
the  state  provides  for  the  payment  of  one-half  the  cost  by 
the  companies,  one-quarter  by  the  state  and  one-quarter  by 
the  municipality.  The  failure  of  the  state  to  make  the  neces- 
sary appropriations  tends  to  tie  up  the  work,  and  probably 
less  progress  in  grade  separation  has  been  made  than  would 
have  been  the  case  if  the  state  law  had  left  the  expense  to  be 
borne  entirely  by  the  companies  and  the  municipalities  con- 
cerned.^ In  some  cities  a  portion  of  the  cost  of  grade  separa- 
tion is  borne  by  the  street  railways.  This  is  appropriate  as 
more  headroom  is  required  where  street  cars  operate  through 
crossing  subways  than  where  they  do  not,  and  overhead 
bridges  designed  to  carry  street  railway  traffic  must  be 
stronger  than  those  designed  for  other  forms  of  street  traflSc 
only. 

Aside  from  the  problem  of  cost,  the  most  important  ques- 
tions in  connection  with  grade  separation  work  relate  to  the 
new  grades  to  be  established  on  the  streets  and  the  railroads. 
It  is  of  great  importance  that  both  street  grades  and  railroad 
grades  should  be  as  nearly  on  the  level  as  possible.  It  is  out 
of  the  question  to  depress  or  elevate  an  entire  system  of  city 
streets.  The  expense  and  the  inconvenience  to  property 
owners  would  be  prohibitive.  It  might  be  possible  to  depress 
the  entire  system  of  railroads  within  the  limits  of  a  city, 
but  depression  of  tracks,  unless  the  tracks  are  placed  in  tun- 
nels, invites  snow  blockades.  Also  in  low-lying  cities,  the 
depression  of  tracks  involves  expensive  and  difficult  drainage 
adjustments.     Moreover,  where  railroads  are  carried  under 

■  See  Beport  on  Grade  CrossinRS  In  New  York  City,  submitted  to  the  Public 
Service  Commission  for  tlie  First  District  by  Commissioner  Edward  M.  Bassett 
Appendix  B  to  Annual  Beport  for  1909.  ' 
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street  bridges,  a  headroom  of  20  or  21  feet  is  required,  while 
streets  carried  under  the  railroads  require  a  headropm  of  only 
about  14  feet  even  where  they  are  used  by  street  railways. 
On  the  whole,  the  plan  of  elevating  the  grades  of  the  rail- 
roads seems  best.  When  elevated  bridges  are  built  or  de- 
pressed subways  constructed  to  carry  streets  over  or  under 
the  tracks,  a  perpetual  tax  is  levied  on  all  street  traffic  on 
account  of  the  heavy  grades  required,  and  a  great  immediate 
and  in  some  instances  perpetual  loss  is  inflicted  upon  the 
owners  of  property  adjacent  to  the  streets  at  the  points  where 
the  approaches  to  bridges  and  subways  are  constructed.  In 
cities  where  the  natural  conformation  of  the  surface  of  the 
soil  makes  heavy  grades  on  the  streets  necessary  anyway,  it 
is  not  so  important  to  avoid  changes  in  grade  at  crossings, 
and  even  in  a  level  city  elevations  or  depressions  of  a  few 
feet  may  sometimes  be  made  without  great  damage.  One  rea- 
sion  for  keeping  the  railroad  tracks  level  was  recognized  in  a 
Trenton  ordinance  passed  away  back  in  1849  which  provided 
that  "  through  th^  whole  city  the  railroad  shall  be  preserved 
on  a  level,  as  nearly  as  practicable,  to  prevent  the  danger 
of  cars  running  by  their  own  gravity."  ^  Accidents  are  likely 
to  occur  unless  cars  stay  where  they  are  placed.  In  determin- 
ing whether  railroad  tracks  should  be  elevated  or  depressed 
in  any  particular  instance,  the  city  should  take  into  consider- 
ation the  artistic  effects.  The  shabby,  back-yard  impressions 
of  most  American  cities  received  by  strangers  coming  to  town 
by  rail  are  a  matter  of  unpleasant  notoriety.  With  the 
growth  of  the  city-planning  movement  and  the  movement 
for  city  improvement,  this  condition  will  undoubtedly  be 
overcome,  to  a  considerable  extent  at  least,  in  the  relatively 
near  future.  An  elevated  railroad  right  of  way  may  be  an 
important  factor  in  the  terminal  outlook  from  incoming 
passenger  trains.  We  ought  to  be  able  to  see  something  of  a 
city  as  we  ride  into  it.  On  the  other  hand,  a  high'  embank- 
ment of  sand,  barren  or  grown  up  to  weeds  and  littered  with 
rubbish,  may  be  a  real  eyesore,  and  may  also  tend  to  shut  out 
the  air  currents  from  adjacent  districts  and  render  them  dis- 
agreeably hot  in  summer.  It  should  be  noted  also  that  street 
subways  as  well  as  railroad  open  cuts  are  liable  to  be  block- 
aded with  snow  and  ice. 

•  Charter  and  Ordinances,  already  cited,  p.  544, 
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491.     A  typical  track  elevation  ordinance  of  Chicago. — To 

illustrate  tiie  general  character  of  track  elevation  work  and 
the  terms  and  conditions  upon  which  great  results  have  been 
achieved  in  Chicago,  we  may  take  as  typical  the  ordinance  of 
July  9,  1894:,  providing  for  the  separation  of  grades  on  an 
important  section  of  the  Lake  Shore  and  Michigan  Southern 
and  the  Chicago,  Rock  Island  and  Pacific  railways  within 
the  corporate  limits  of  Chicago.^  This  ordinance  started  out  ■ 
by  authorizing  and  requiring  the  companies  to  elevate  their 
roadbed  and  tracks  in  a  specified  manner.  The  gradients 
by  which  the  tracks  were  to  be  elevated  at  different  points 
along  the  improvement  and  the  minimum  elevations  at  all 
street  crossings  were  specified.  The  length  of  the  improve- 
ment as  laid  out  in  the  original  ordinance  was  between  six 
and  seven  miles,  and  the  work  was  extended  still  further  by 
subsequent  amendments.  Thirty-seven  subways  carrying 
streets  and  alleys  under  the  railroad  tracks  as  elevated  were 
to  be  constructed  at  the  sole  cost  of  the  company,  except  that 
the  city  assumed  responsibility  for  all  dftmages  in  excess 
of  $100,000,  caused  by  change  of  grade  of  streets  and  alleys. 
An  amendment  to  the  original  ordinance  was  adopted  in  1897 
stipulating  that  the  city  should  have  the  perpetual  right  to 
open  and  maintain  67th  street  as  a  public  highway  across  the 
railroad  right  of  way,  by  means  of  a  subway  to  be  constructed 
by  the  Lake  Shore  company,  but  stipulating  at  the  same  time 
that  if  the  city  should  desir*  in  the  future  to  extend  any 
other  streets  across  the  railroad  between  certain  points  •  it 
would  have  to  pay  the  entire  expense  of  constructing  the 
necessary  subways.  The  subways  built  as  a  part  of  the  gen- 
eral improvement  were  to  have  a  minimum  clearance  of 
twelve  feet  above  the  roadways  and  of  not  less  than  seven  and 
one-half  feet  above  the  sidewalks.  The  roadways  were  to  be 
paved  "  with  a  single  course  of  vitrified  brick  of  standard 
quality,  laid  at  a  right  angle  with  the  curb  lines,  and  resting 
on  a  solid  foundation  of  hydraulic  cement  concrete,  nine 
inches  thick  or  deep  when  solidly  tamped  in  place,  and  other- 
wise finished  and  properly  crowned  ready  for  the  reception 
of  the  brick  wearing  surface."  The  curbs  were  to  be  "  of 
granite  or  hard,  sound  limestone,  free  from  argillaceous 
seams,"  and  of  the  standard  dimensions  and  finish  according 

•  Special  Ordinances  of  Chicago,  1898,  Vol,  II,  p.  776. 
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to  the  specifications  of  the  city  department  of  public  works. 
The  sidewallcs  were  to  be  laid  of  Portland  cement  concrete. 
The  drainage  of  the  subways  was  to  be  properly  provided  for 
by  the  construction  of  receiving  basins  connecting  with  the 
sewers,  but  wherever  the  floor  of  the  subway  was  below  the 
city  sewerage  system,  the  drainage  was  to  be  carried  into  a 
well  which  could  be  emptied  of  its  contents  by  means  of  a 
pumping  plant  driven  by  compressed  air,  steam  or  electricity, 
to  be  constructed  and  maintained  by  the  railroad  companies 
at  their  own  expense.  The  detailed  specifications  for  the 
improvement  required  the  elevation  of  the  railroad  from  8^ 
to  10  feet  at  most  of  the  crossings.  The  streets  were  to  be 
depressed  in  most  cases  not  more  than  from  two  to  six  feet 
although  in  one  or  two  cases  the  depression  might  be  a  little 
more  than  nine  feet.  The  gradients  permitted  on  the  sub- 
way approaches  ran  from  one  to  nearly  four  per  cent.  In  any 
case  where  it  was  necessary  to  disturb  water  and  sewer  pipes, 
they  were  to  be  placed  in  brick  conduits  especially  con- 
structed for  the  purpose  and  carried  entirely  around  the 
subways  on  either  side  beneath  the  railway  embankments  or 
under  the  sidewalks.  Brick  sewers  and'  electrical  conduits 
were  also  to  be  carried  around  the  subways  wherever,  in  the 
judgment  of  the  commissioner  of  public  works,  that  was 
necessary.  All  this  work  was  to  be  done  at  the  expense  of 
the  companies.  The  bridge  superstructures  supporting  the 
railroad  tracks  were  to  be  "  fabricated  in  iron  or  steel  which 
shall  form  the  parallel  walls  of  the  subways,  and  with  or 
without  intermediate  supports  composed  of  iron  or  steel 
columns  located  in  the  curb  lines  in  said  subways,  and  parallel 
to  and  equi-distant  from  the  face  of  said  abutments."  The 
abutments  and  foundations  were  to  be  built  exclusively  on 
the  railroad  right  of  way.  The  floor  systems  of  the  bridges 
were  to  be  of  "solid  construction,"  or  if  an  open  floor  system 
was  used,  it  was  to  be  furnished  with  a  suitable  device,  cover- 
ing the  entire  under  side  of  the  bridge  floor,  "  which  shall 
intercept  and  carry  off  storm  water  or  whatever  else  may  fall 
from  said  elevated  structures."  The  facial  alignment  of  the 
abutments  was  to  be  uniform  with  the  building  or  lot  lines 
of  the  streets,  except  where  the  abutments  were  set  back  for 
the  purpose  of  leaving  room  for  stairways  to  stations  and  sta- 
tion platforms  or  for  the  stations  themselves  with  the  neces- 
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sary  waiting  rooms  and  ticket  offices  between  the  abutments 
and  the  lot  or  building  lines.  The  abutments  were  to  be 
constructed  of  heavy  stone  or  brick  masonry.  The  embank- 
ments supporting  the  tracks  might  be  constructed  either  with 
or  without  retaining  walls,  but  if  no  walls  were  used  the 
railroad  right  of  way  was  to  be  enclosed  with  fences.  All 
work  in  connection  with  the  subways  was  to  be  done  subject 
to  municipal  inspection  and  supervision.  The  companies 
v.'ere  authorized  temporarily  to  obstruct  streets  when  neces- 
sary in  the  course  of  the  work.  Complete  plans  and  specifi- 
cations for  all  the  work  abutting  on  streets  were  to  be  sub- 
mitted in  advance  to  the  commissioner  of  public  works  for 
his  approval.  The  ordinance  was  to  go  into  effect  only 
upon  the  filing  of  an  agreement  by  the  companies  binding 
them  to  undertake  the  work,  and  upon  the  execution  of  a 
$50,000  bond  to  guarantee  the  performance  of  the  things 
required  by  the  ordinance.  The  companies  were  also  required 
to  pay  in  advance  their  contribution  of  $100,000  toward  the 
damages  to  abutting  property  on  account  of  changes  in  street 
grades.  Within  thirty  days  after  filing  this  agreement  the 
companies  were  to  designate  the  point  at  which  they  would 
commence  the  work,  and  thereafter  at  least  one  mile  of  the 
improvement  was  to  be  completed  in  each  year  and  the  whole 
work  was  to  be  finished  by  August  1,  1899.  It  was  provided 
that  after  the  completion  of  any  section  of  this  work  of 
track  elevation  the  companies  should  no  longer  be  bound,  so 
far  as  such  section  of  their  lines  was  concerned,  by  the  ordi- 
nances of  the  city  relating  to  speed  of  railway  trains,  the 
giving  of  signals  and  "  the  maintenance  of  gates,'  flagmen, 
watchmen,  signals  and  signal  towers." 

492.  Participation  of  street  railways  and  other  utilities 
in  cost  of  grade  separations;  city's  share  of  burden— Mil- 
waukee, Memphis,  Detroit. — By  an  ordinance  passed  April 
15,  1902,  the  city  of  Milwaukee  made  provision  for  the 
depression  of  a  certain  portion  of  the  roadbed  and  tracks  of 
the  Chicago  &  Northwestern  Eailway  Company  lying  within 
the  city  limits.^  This  ordinance  provided  for  the  construction 
of  seven  or  eight  street  bridges  over  the  railroad  company's 
depressed  right  of  way.  It  was  stipulated  that  so  much  of 
the  work  as  should  be  within  the  limits  of  the  company's 

'  General  Ordinances  of  Milwaukee,  1906,  already  cited,  p.  610. 
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right  of  way,  to  a  maximum  of  fifty  feet  on  either  side  of  the 
center  line  of  its  tracks,  should  be  done  by  the  company 
at  its  own  expense,  "  except  that  even-  within  such  limits  the 
city  or  persons  acting  under  its  authority,  shall  do  all  the 
work  necessary  in  handling,  disturbing,  replacing,  removing 
and  rearranging  water  pipes,  sewers,  gas  pipes,  conduits, 
wires  and  similar  substructures,  and  said  city  or  any  street 
railway  company  owning  any  tracks  within  such  limits  shall 
do  everything  in  the  way  of  conforming  street  railway  tracks 
to  the  new  grade  of  the  street,  or  of  grading,  paving  or  other- 
wise constructing  or  improving  any  part  of  the  streets,  which 
any  such  street  railway  company  is  bound  to  do  under  any 
existing  statutes  or  ordinances,  or  which  the  city  has  power 
by  suitable  ordinance  to  require  such  street  railway  company 
to  do."  It  was  further  stipulated,  however,  that  the  railroad 
company  "  shall  reimburse  the  city  for  all  the  cost  (apart 
from  any  charges  for  the  services  of  any  regular  city  officers, 
agents  or  employes)  of  such  work  as  the  city  does  within 
the  aforesaid  limits  bounding  the  work  to  be  done  by  the 
railway  company,  save  as  the  city  may  be  entitled  to  put 
such  work  done  by  it  within  those  limits  or  the  cost  of  such 
work  on  the  owners'  of  the  water  pipes,  sewers,  gas  pipes, 
conduits,  wire  and  similar  substructures,  or  on  the  owners  of 
street  railway  tracks,  or  on  any  other  person's  or  companies." 
It  was  still  further  provided  that  "  all  work  under  this  ordi- 
nance which  is  not  put  upon  the  company  hereinbefoie  in  this 
section  shall  be  done  by  the  city  and  at  its  expense,  except  as 
such  work  or  its  cost  may  lawfully  be  put  upon  third  persons 
or  companies;  and  said  city  shall  maintain  the  structures 
and  improvements  provided  for  in  this  ordinance,  except  that 
said  company  shall  paint  the  under  side  of  the  aforesaid 
bridges  each  year  that  it  may  be  required  and  notified  in  writ- 
ing so  to  do  by  the  board  of  public  works."  "  So  far  as  any 
extra  or  special  size,  strength  or  arrangement  of  any  bridge 
structure,"  continued  the  ordinance,  "  shall  be  necessary  or 
desirable  for  the  accommodation  of  any  existing  or  future 
street  railway  tracks  in  any  of  the  streets  which  this  ordi- 
nance requires  to  be  bridged,  the  extra  or  special  cost  due  to 
any  such  provision  for  the  street  railway  company's  accom- 
modation shall  be  borne  by  the  street  railway  company;  and 
pny  necessary  ordinances  to  accomplish  that  result  shall  be 
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enacted  by  the  city,  and  the  acceptance  of  such  ordinances  by 
the  benefited  street  railway  companies  having  any  existing 
tracks  in  any  of  said  Streets  shall  be  procured  before  this 
ordinance  shall  become  effective  against  the  company." 
Another  section  of  the  ordinance  required  the  city  to  assume 
responsibility  for  "  any  damages  to  adjacent  property  or 
business  caused  by  the  passage  or  execution  of  this  ordi- 
nance or  by  the  contemplated  filling,  elevation,  depression 
or  change  of  grade  of  any  public  avenue,  street  or  alley,  or  of 
the  tracks  or  roadbed  of  said  railway  company,  or  by  the 
vacation  of  any  street  or  avenue,"  and  to  relieve  the  railroad 
company  entirely  from  defending  any  suits  brought  for.  the 
recovery  of  such  damages. 

An  elaborate  grade  separation  scheme  was  provided  for  the 
city  of  Memphis  by  an  ordinance  passed  August  3,  1909.^ 
At  the  crossings  in  most  instances  the  streets  were  to  be 
carried  under  the  railroads  by  subways,  the  cost  of  which 
was  to  be  borne  as  follows : 

' '  In  all  mstancos  where  the  street  railway  or  interurhan  tracks  occupy 
the  streets  to  be  crossed  by  the  tracks  of  the  commercial  railroad  com- 
panies, all  the  expense  of  the  construction  of  abutments,  of  approaches, 
excavations,  piiving  and  the  payment  of  incidental  damages  to  prop- 
erty holders,  resulting  from  injury  to  property  by  reason  of  the  con- 
struction of  such  subways,  shall  he  divided  between  the  railroad  com- 
panies, the  City  of  Memphis  and  the  street  car  companies,  as  follows: 

' '  The  commercial  railroad  companies  shall  bear  one  portion  of  the 
expense  for  each  track  owned  by  them  which  crosses  such  subway; 
the  City  of  Memphis  shall  bear  one  portion  for  the  space  reserved  by 
it  on  Broadway,  or  Railroad  avenue,  and  the  street  railway  company, 
or  interurban  company,  shall  bear  one  portion  for  each  track  owned  by 
it,  crossing  beneath  such  subway.  The  respective  commercial  railroad 
companies  shall  provide  their  own  girders  and  floor  system  for  their 
tracks  crossing  such  subways." 

In  the  construction  of  viaducts  over  the  tracks  the  expenses 
were  to  be  apportioned  in  the  same  way.  The  street  railway 
or  interurban  companies  were  not  required  to  contribute  to 
the  expense  of  grade  separation  except  at  crossings  used  by 
them. 

Grade  separation  in  Detroit  is  being  carried  out  in  accord- 
ance with  the  terms  of  an  agreement  between  the  city,  the 
steam^  railroads  and  the  Detroit  United  Kailway,  approved 
by  the  common  council  June  30,  1903.    This  agreement,  like 

'  Hughey's  Digest,  1909,  already  cited,  p.  959. 


TERMINAL  FRANCHISES.  663 

the  Chicago  track  elevation  ordinances,  provides  that  the 
city  shall  assume  liability  for  damages  to  property  owners, 
but  in  view  of  the  fact  that  in  Detroit  the  railroad  grades  are 
elevated  much  less  and  the  street  grades  depressed  much 
more  than  in  the  Chicago  grade  separation  work,  the  city's 
share  of  the  expense  is  estimated  at  from  25  to  35  per  cent 
of  the  entire  cost  in  Detroit  as  against  less  than  one  per  cent 
in  Chicago.  Under  the  Detroit  agreement  the  companies 
were  expressly  required  to  "  release  all  damages,  charges  or 
claims  arising  from  loss  of  traffic  or  otherwise  "  occasioned 
by  the  changes  of  grade.  The  city  undertook  to  maintain 
and  repair,  the  roadway,  pavement  and  sidewalks  in  the  com- 
pleted subways,  except  the  street  railway  tracks  and  space 
between  them  which  the  Detroit  United  Eailway  was  to  main- 
tain, and  the  steam  railroad  companies  undertook  to  maintain 
and  repair  all  other  parts  of  the  subway  structures,  including 
the  wing  and  retaining  walls  of  the  approaches.  The  street 
railway  company  agreed  to  keep  the  roadbed  and  subway 
approaches  of  streets  occupied  by  its  tracks  free  from  snow 
and  ice  so  that  the  subways  would  be  at  all  times  passable 
by  vehicles.  The  street  railway  company  also  agreed  to  per- 
form the  work  of  removing  and  reconstructing  its  tracks  and 
trolley  wires,  and  to  bear  in  one  case  one-third  and  in  another 
case  one-half  of  the  cost  of  the  sub-drainage  and  any 
other  sub-surface  work  not  required  to  be  done  at  the  city's 
expense. 

493.  Spur  track  franchises  as  a  factor  in  the  general 
terminal  problem — -The  industrial  and  commerical  develop- 
ment of  a  city  depends  upon  the  convenience,  adequacy 
and  cheapness  of  its  terminal  facilities.  The  particular 
function  of  the  spur  track  is  to  encourage  factory  develop- 
ment. Every  city  is  anxious  to  grow;  most  of  the  cities  are 
unduly  anxious;-  A  spur  track  franchise  policy  may  be 
adopted,  however,  that  will  tend  to  control  and  direct  growth 
a  J  well  as  to  encourage  it.  The  particular  function  of  a  spur 
or  switch  track  laid  to  connect  an  individual  factory,  ware- 
house or  other  private  establishment  directly  wim  the  rail- 
roads is  to  diminish  the  terminal  expense  and  delay  in  hand- 
ling freight  and  to  relieve  the  streets  of  a  great  amount  of 
heavy  trucking.  The  relation  of  the  spur  track  to  the 
general  public  is  very  different  from  that  of  other  public 
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utilities.  Instead  of  directly  serving  the  people  generally  and 
instead  of  extending  through  tlie  entire  street  system  or  at 
least  the  principal  thoroughfares  of  the  city,  the  in- 
dustrial track  is  localized,  extending  along  a  street  for  only 
a  short  distance  or  perhaps  merely  crossing  one  or  more 
streets.  Spur  tracks  are  confined  almost  entirely  to  the 
factory  and  warehouse  districts  where  the  streets  are  used 
chiefly  for  heavy  wagon  traffic.  The  only  interest  the  pub- 
lic has  that  would  warrant  the  city  in  granting  such  special 
privileges  is  its  general  interest  in  the  encouragement  of 
industry  and  the  relief  of  street  congestion.  On  the  other 
hand  the  factory  or  warehouse  owner  may  justly  claim  as  an 
incident  to  his  ownership  a  right  to  use  the  adjacent  streets 
in  such  a  way  as  to  permit  the  reasonable  development  and 
the  economical  use  of  his  property.  A  spur  or  switch  track 
built  across  the  sijJewaik  to  connect  a  factory  with  the  street 
railway  tracks,  or  a  spur  built  across  a  street  to  connect  with 
a  steam  railroad  when  the  property  on  both  sides  of  the  street 
belong  to  the  party  interested  in  the  spur  might  be  regarded 
as  merely  a  development  of  the  abutter's  right  of  access  to 
his  land.  The  city  has  no  interest  in  limiting  this  right  of 
access  except  as  its  use  may  interfere  with  the  paramount 
uses  of  the  public  street.  Where  a  track  in  or  across  a  street 
is  maintained  for  the  sole  use  of  a  single  factory  the  opera- 
tion of  cars  over  it  is  infrequent  and  can  be  regulated  so  as 
to  cause  a  minimum  of  interference  with  regular  street 
traffic.  A  switch  track  granted  to  a  railroad  company  for 
general  use  in  handling  freight  to  and  from  a  number  of 
private  establishments  is  in  quite  a  different  category.  Here 
there  are  strong  reasons  for  not  permitting  the  use  of  the 
public  streets  at  all  at  grade,  unless  all  cars  are  handled  by 
electricity  and  subject  to  strict  regulation  as  to  hours  and 
routes.  The  first  requisite  in  a  spur  track  franchise  is  to 
require  that  the  street  shall  not  be  obstructed.  This  involves 
the  maintenance  of  the  pavement  in  and  about  the  track  at 
the  expense  of  the  grantee,  the  requirement  that  cars  shall 
not  be  permitted  to  stand  in  the  street  and  the  strict  regula- 
tion of  the  time  and  manner  of  .their  operation.  On  spurs 
connecting  with  steam  roads  the  interest  of  the  public  is 
primarily  concerned  only  with  the  operation  of  the  cars  while 
grossing  the  streets,     If  the  spurs  coanect  with  street  car 
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lines,  the  whole  policy  of  the  city  with  reference  to  freight 
operation  on  the  street  railway  system  is  involved.  We  have 
already  quoted  in  a  preceding  section  some  of  the  suggestions 
of  Mayor  Logan,  of  Worcester,  in  regard  to  the  possible 
development  of  this  function  of  the  street  railways.^  If  the 
regular  street  car  lines  are  to  be  used  for  switching  freight 
cars,  there  should  be  strict  public  regulation  to  reduce  noise 
to  a  minimum,  to  limit  the  handling  of  freight  cars  to  parti- 
cular hours  of  the  day  or  night  when  passenger  traffic  is 
light,  and  to  restrict  night  operation  so  far  as  possible  to 
business  streets  where  the  slumbers  of  the  people  will  not  be 
disturbed  by  it.  As  a  matter  of  fact  the  right  to  construct 
spur  tracks  is  usually  granted  as  a  mere  license  revocable  at 
any  time,  rather  than  as  a  franchise  in  which  the  grantee 
acquires  a  vested  interest.-  It  should  be  noted  that,  although 
this  policy  of  granting  indeterminate  permits  does  not 
seem  to  have  led  to  any  extent  to  abuses  affecting  the  rights 
of  the  grantees,  there  is  in  a  sense  less  reason  for  making  a 
spur  track  franchise  terminable  at  any  time  than  is  the  case 
in  ordinary  public  utility  grants.  So  long  as  operation  and 
maintenance  are  guarded  with  sufficient  care,  the  spur  track 
is  primarily  of  interest  to  the  particular  person  or  corpora^ 
tion  using  it.  There  can  be  no  particular  reason  for  the 
city's  buying  it  or  transferring  it  to  some  one  else.  It  is 
not  a  public  utility.  It  is  a  part  of  the  private  establishment 
with  which  it- is  connected.  A  railroad  switch  track  for  the 
general  use  of  the  road  should,  of  course,  be  regarded  as  a 
part  of  the  road  and  the  general  policy  of  the  city  regarding 
railroad  and  terminal  franchises  should  be  followed.  The 
only  reason  for  removing  an  ordinary  industrial  track  from 
the  streets,  so  long  as  it  is  properly  maintained  and  operation 
is  adequately  safeguarded,  must  arise  either  from  the  aban- 
doment  of  its  use,  or  from  a  radical  change  in  the  general 
character  of  the  district,  or  from  important  changes  in  local 
traffic  conditions.  A  spur  track  grant,  should,  of  course,  be 
forfeitable  at  any  time  for  non-user  or  for  serious  and  con- 
tinued violation  of  the  terms  of  the  franchise.  Preparation 
for  the  handling  of  freight  directly  to  and  from  cars  on  the 
inside  of  a  factory  may  involve,  however,  the  installation  of 
rather  expensive  machinery  and  before  it  is  undertaken  the 

'  Ante,  section  804. 
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manufacturer  should  receive  some  substantial  guaranty  that 
the  use  of  the  spur  track  for  which  the  arrangements  are 
being  made  will  not  be  arbitrarily  denied  him  before  he 
has  had  time  to  get  his  money  back  in  the  economies  made 
possible  by  the  use  of  the  spur  track.  It  would  perhaps  be 
best  to  grant  all  spur  track  franchises^  not  to  be  use^  for 
general  railroad  purposes,  for  fixed  terms  of  from  ten  to 
twenty  years  according  to  location,  subject  to  revocation  be- 
fore the  expiration  of  the  period  for  abandonment  or  violation 
of  terms  and  conditions,  and  subject  to  revocation  after  the 
expiration  of  the  period  at  the  will  of  the  city  authorities. 
As  already  suggested  the  city  should  make  use  of  its  oppor- 
tunity in  granting  spur  track  privileges  to  encourage  the 
development  of  industry  along  the  lines  best  suited  to  promote 
civic  welfare.  It  might,  indeed,  be  desirable  to  make  any 
spur  track  revocable  at  any  time  upon  condition  that  the  city 
should  indemnify  the  owner  against  actual  loss  on  the  special 
investment  made  in  or  on  account  of  the  track.  This  would 
help  to  keep  the  city  in  a  position  to  make  any  radical  read- 
justments rendered  desirable  by  congestion  of  population  or 
traffic,  or  any  other  conditions  incident  to  the  growth  of  the 
city.  The  only  possible  excuse  for  the  city's  buying  a  spur 
track  connected  with  a  private  industry  would  be  this  neces- 
sity for  carrying  out  a  large  scheme  of  improvement  neces- 
sarily involving  the  payment  of  damages  to  private  property 
with  which  it  interferes.  The  question  finally  arises  as  to 
the  compensation,  if  any,  which  should  be  exacted  for  spur 
track  privileges.  The  right  to  lay  and  maintain  a  private 
railroad  track  on  or  across  a  street  is  a  grant  of  the  use  of 
public  property  for  strictly  private  profit.  The  maximum 
limit  of  compensation  that  may  be  appropriately  charged  is 
the  estimated  value  of  the  special  privilege  in  excess  of  the 
actual  additional  cost  of  maintaining  the  street,  protecting 
other  traffic  and  paying  any  special  damages  to  persons  or 
property  resulting  from  the  exercise  of  the  privilege,  such 
additional  cost  being  in  all  cases  treated  as  the  irreducible 
minimum  of  compensation  to  be  required.  As  between  this 
maximum  and  this  minimum  the  city  will  be  guided  by  its 
general  policy  toward  the  encouragement  of  private  indus- 
tries. A  policy  that  would  specially  exempt  factory  property 
from  taxation  would  also  keep  the  compensation  charged  for 
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spur  track  privileges  down  to  the  minimum.  On  the  other 
hand  it  would  be  a  rather  niggardly  policy  that  would  exact 
the  maximum  compensation.  Payments  should  include  the 
cost  to  the  city  of  original  installation  and  of  street  mainten- 
ance from  time  to  time  as  incurred,  plus  an  annual  sum 
based  upon  the  number  of  cars  or  the  tonnage  of  freight 
operated  over  the  track,  or  possibly  on  the  length  of  the  track 
maintained  within  street  limits. 
494.     General     spur   track    ordinances    and    policies  — Los 

Angeles,    Detroit,    Chicago On  November  11,  1909,  Mayor 

Alexander  approved  a  general  ordinance  passed  by  the  Los 
Angeles  council  regulating  the  granting  of  permits  to  con- 
struct and  maintain  railroad  spur  tracks.^  This 'ordinance 
provided  that  any  person  or  corporation  desiring  a  spur  track 
privilege  should  first  make  application  to  the  city  council 
describing  the  route  of  the  proposed  track,  and  file  "  a  map 
or  diagram  showing  in  detail  the  location  of  the  spur  track 
described  in  the  application  therefor,  and  all  streets,  alleys 
or  other  public  places  or  portions  thereof,  upon,  along  or 
across  which  the  same  is  proposed  to  be  constructed,  and  tb3 
location  of  all  property  abutting  upon  such  public  streets, 
alleys  or  other  public  places,  or  portions  thereof."  No  appli- 
cation would  be  considered  unless  it  was  accompanied  by  the 
written  consent  of  the  owners  "  of  a  majority  of  the  frontage 
of  all  property  fronting  upon  each  public  street,  alley  or 
other  public  place  or  portion  thereof,  upon  or  along  which 
the  same  is  proposed  to  be  constructed,  or,  if  across  a  public 
street,  alley  or  other  public  place  then  by  the  written  con- 
sent of  the  owners  of  a  majority  of  the  frontage  of  all  prop- 
erty fronting  on  each  side  thereof  between  the  nearest  inter- 
secting streets."  After  examining  the  application  and  find- 
ing the  papers  regular  and  sufficient,  the  city  clerk  was  to 
submit  the  matter  to  the  council  at  its  next  regular  meeting 
after  the  examination  was  completed,  and  a  day  for  a  public 
hearing  not  less  than  two  weeks  in  the  future  was  to  be  set. 
If  the  consents  were  found  by  the  city  clerk  to  be  insufficient 
nothing  further  was  to  be  done  with  the  application.  At  the 
time  of  filing  the  papers  the  applicant  was  required  to  deposit 
a  sum  equal  to  $10  for  every  block  of  the  length  of  the  pro- 
posed spur  track,  and  in  no  case  less  than  $35  to  defray  the 
expenses  of  advertising  and  posting  notices.     Not  less  tlian 

I  Ordinance  No,  19,808,  New  Series, 
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seven  days  before  the  date  for  a  public  hearing  on  any  spur 
track  application,  the  board  of  public  "works  was  required  to 
"  cause  to  be  conspicuously  posted  along  the  line  of  all  public 
streets,  alleys,  or  other  public  places,  or  portions  thereof  upon 
or  along  which  such  spur  track  is  so  proposed  to  be  con- 
structed or  maintained,  at  not  more  than  one  hundred  feet  in 
distance  apart,  but  not  less  than  three  in  all,  or  when  the 
spur  track  is  to  be  constructed  across  any  public  street,  alley 
or  other  public  place,  then  along  the  line  thereof  in  either 
direction  to  the  nearest  intersecting  streets,  notices  of  the 
filing  of  such  application  and  of  the  hearing  thereof."  Any 
property  owner  along  the  street  or  alley  within  the  limits  for 
consents  would  have  the  privilege  of  filing  his  written  objec- 
tion at  any  time  prior  to  the  hearing.  If  after  the  hearing, 
the  council  passed  an  ordinance  granting  the  application, 
construction  of  the  spur  track  was  to  be  commenced  within 
three  months  and  completed  within  six  months  thereafter 
under  penalty  of  the  forfeiture  of  the  privilege,  unless  the 
time  was  extended  by  the  council,  but  any  such  extension  was 
to  be  for  not  more  than  three  months. 

One  week  before  the  passage  of  this  general  ordinance  the 
city  council  of  Los  Angeles  passed  a  special  ordinance  grant- 
ing the  privilege  of  constructing  and  maintaining  a  spur 
track  to  the  San  Pedro,  Los  Angeles  and  Salt  Lake  Eailroad 
Company  for  a  period  of  twenty-one  years,  subject  to  the 
right  of  the  city  to  buy  the  track  at  the  end  of  that  time  at  an 
arbitrated  valuation."^  Nothing  was  said  as  to  what  would 
happen  at  the  expiration  of  the  grant  if  the  city  failed  to 
exercise  its  option.  The  speed  of  engines  and  cars  operated 
on  this  spur  was  limited  to  eight  miles  an  hour,  and  the 
company  was  forbidden  to  let  its  cars  or  locomotives  stand 
on  any  street  occupied  or  crossed  by  this  spur  track  "  except 
during  the  time  actually  employed  in  switching,  loading,  or 
unloading." 

The  general  policy  of  the  city  of  Detroit  in  regard  to  side- 
tracks and  spur  tracks  in  or  crossing  public  streets  is  em- 
bodied in  an  ordinance, approved  February  18,  1902.^  Sub- 
ject to  the  provisions  of  this  ordinance,  a  blanket  consent  was 
given  "  to  any  person,  firm  or  corporation  owning  or  occupying 

■  Ordinance  No  1(1,203,  Nnw  Series. 

>  Compiled  Ordinances,  1004,  already  cited,  p.  437, 
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any  private  property  in  the  City  of  Detroit, .  and  who  desires 
to  connect  the  same  with  any  railroad  by  a  side  track  or  spur 
track,  to  construct,  maintain  and  operate  such  side  track  or 
spur  track  in  or  upon  any  of  the  public  streets  of  the  city 
of  Detroit."  In  each  individual  case  the  applicant  for  spur 
track  privileges  was  to  file  with  the  commissioner  of  public 
works  a  map  and  survey  which  would  "furnish  complete 
means  of  identifying  and  ascertaining  the  precise  position  of 
every  part  of  such  side  track  or  Spur  track  with  courses  and 
distances  throughout,  so  that  it  may  be  determined  with  cer- 
tainty where  any  portion  of  the  same  is  located."  This  map 
and  survey  was  then  to  be 'examined  by  the  coramisvsioner  of 
public  works  and  the  city  engineer  who  were  authorized  "to 
make  such  alterations  or  changes  therein  as  in  their  judg- 
ment the  public  interest  may  require,  and  report  the  same  to 
the  Common  Council,  together  with  their  approval  or  dis- 
approval thereof."  If  approved  by  resolution  of  the  council, 
the  spur  track  privilege  sought  would  be  complete.  The 
tracks  were  in  all  cases  to  be  laid  under  the  supervision  of  the 
commissioner  of  public  works,  and  were  to  conform  to  the 
grades  of  the  streets  in  such  a  way  as  to  interfere  least  with 
ordinary  street  travel.  The  grantee  was  to  maintain  side- 
walks between  the  rails  in  the  portion  of  the  street  set  aside 
for  sidewalk  purposes  and  to  "provide  and  keep  in  repair 
such  suitable  and  permanent  approaches  to  the  side  tracks  at 
all  points,  that  teams,  vehicles  and  persons  shall  be  enabled 
to  cross  said  track  conveniently."  The  rails  were  to  be  laid 
four  feet  eight  and  one-half  inches  apart,  and  the  upper  sur- 
face of  the  rail  was  to  be  flush  with  the  surface  of  the  street 
so  as  not  to  interfere  with  ordinary  travel  "  and  particularly 
wheeled  veMeles."  The  grantee  was  required  to  relay  the 
rails  and  keep  the  surface  of  the  street  between  them  in  repair 
as  required  by  the  commissioner  of  public  works.  This  grant 
was  not  to  interfere  with  the  city's  right  to  enter  upon  the 
street  and  occupy  it  "in  building  public  works  for  general 
public  purposes  of  any  kind  whatsoever."  No  grantee  under 
this  ordinance  was  to  "permit  any  car  to  stop  or  remain  on 
the  street  so  as  to  obstruct  the  free  and  ordinary  use  thereon," 
or  to  "  permit  any  car  to  remain  standing  on  a  side  track  dur- 
ing the  hours  of  the  day  or  night."  The  council  reserved 
the  right  to  alter,  amend  or  repeal  this  ordinance,  to  rescind 
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by  resolution  any  riglits  granted  under  it,  and  to  "  make 
sucli  regulations  and  rules  and  orders  in  relation  to  the  main- 
tenance of  said  side  tracks  or  spur  tracks  as  said  Common 
Council  may  deem  necessary  to  protect  the  interest  safety 
and  welfare  of  the  city  and  public  in  relation  thereto." 

Chicago's  present  spur  track  policy  is  based  upon  the  re- 
port of  a  special  commission  appointed  May  18,  1908,  by 
the  mayor  under  authority  of  the  city  council  and  on  request 
of  the  Civic-Industrial  Committee  of  the  Chicago  Associa- 
tion of  Commerce,  to  inquire  into  the  whole  subject  of  spur 
track  grants  to  industrial  concerns.  This  report  is  so  im- 
portant and  interesting  that  I  quote  from  it  at  length,  as 
follows :  "• 

"The  Commission  gave  numerous  hearings  at  which  were  present 
representatives  of  the  real  estate,  manufacturing  and  railway  interests 
of  Chicago,  during  which  leaders  in  these  various  branches  of  industrial 
activity  outlined  their  views  of  the  responsibilities  of  local  government 
in  the  upholding  of  local  industries.  Your  Commission  also  was  given 
opportunity  to  visit  every  section  of  industrial  Chicago  during  the 
course  of  its  investigation  and  thus  familiarize  Itself  with  the  local 
situation  in  all  parts  of  this  great  city.  *  *  *  * 

"  It  was  pointed  out  that  switch  track  facilities  were  essential  in  the 
modern  conduct  of  manufacturing  enterprises.  Economy  in  the  hand- 
ling of  both  raw  materials  and  finished  products  demands  opportunity 
for  railway  shipment  with  the  least  handling  and  charge  for  cartage. 
For  the  reasons  indicated  the  use  of  switch  tracks  benefited  the  com- 
munity as  a  whole  by  reducing  the  amount  of  traffic  teaming  upon  the 
streets.  The  advantages  derived,  from  such  facilities  are  frequently  so 
vital  to  the  conduct  of  business  that  the  heavy  investment  represented 
by  buildings  and  other  plant  would  be  destroyed  or  seriously  impaired 
if  such  facilities  were  withdrawn. 

"The  features  particularly  emphasized  in  which  exception  is  taken 
to  the  present  policy  of  the  city  in  the  matter  of  switch  track  ordinances 
were : 

"  1st.  Delay  upon  the  part  of  the  city  in  acting  upon  applications  for 
switch  track  privileges. 

"2nd.  The  term  of  the  grant. 

"3rd.  The  policy  of  making  an  annual  charge  for  the  privilege  of 
maintaining  and  operating  a  switch  track.  *  »  *  * 

"The  objection  raised  to  the  term  in  the  present  form  of  grant  is 
that  the  period  is  too  short.  The  term  for  which  such  ordinances  are 
granted  at  the  present  time  is  ten  years,  with  the  additional  provision 
that  the  grant  shall  be  revocable  at  will  at  any  time  during  that  term. 
It  is  the  opinion  of  those  interested  that  a  term  of  ten  years  is  too  short 
to  warrant  the  investment  of  large  sums  of  money  in  a  plant  the  value 
of  which  might  be  destroyed  by  failure  to  secure  a  franchise  renewal. 
Those  organizations  engaged  in  an  effort  to  draw  outside  industries  to 
Chicago  make  it  clear  that  this  feature  of  the  present  form  of  grant  is 
>  Journal  of  the  Prooeedlngs  of  the  City  Council,  Daoember  7'  1908  p.  1959. 


TERMINAL   FRANCHISES.  671 

a  very  serious  obstacle  when  manufacturers  begin  to  tallc  of  a  location. 

"Your  Commission  believes  that  this  objection  is  well  taken  and  in 
view  of  the  fact  that  the  right  of  revocation,  for  reasons  which  com- 
mend themselves  to  the  city  government,  is  retained  to  be  executed  at 
any  time, 'presents  a  recommendation  that  the  term  of  the  grant  be  ex- 
tended to  20  years. 

"Your  Commission  is  fully  in  sympathy  with  the  position  that 
switch  track  franchises  should  not  be  burdened  with  any  unreasonable 
requirements,  nor  on  the  other  hand  should  the  city  be  placed  in  a  posi- 
tion where  the  granting  of  such  privileges  in  the  public  streets  imposes 
any  financial  burden  upon  the  citizens  of  Chicago.  The  present  policy 
of  the  city  is  to  make  a  small,  regular  annual  charge  for  the  privilege 
enjoyed.  The  basis  of  such  charge  is  one  dollar  psr  foot  for  the  first 
fifty  lineal  feet  and  fifty  cents  per  foot  for  each  additional  foot  of  public 
space  occupied.  In  all  except  very  exceptional  cases  this  makes  a  very 
small  charge.  Since  this  policy  went  into  effect  122  switch  track  or- 
dinances have  been  granted  and  the  annual  aggregate  payment  required 
is  $12,328.50  or  practically  $100  per  year  per  track.  Forty-eight 
ordinances  provide  for  crossing  the  street  only  and  for  these  the  average 
payment  is  only  $54  per  track  per  annum. 

"Such  privileges  give  the  beneficiary  a  special  and  to  him  valuable 
use  of  the  street  not  enjoyed  by  other  citizens,  and  such  use  makes 
necessary  the  employment  of  additional  inspectors  to  see  that  tracks 
are  so  maintained  and  used  as  to  cause  a  minimum  amount  of  incon- 
venience to  the  general  public.  This  cost  should  properly  be  borne  by 
the  beneficiary  and  the  charge  is  so  small  that  j-our  Commission  does 
not  regard  it  as  serious.   »  *  *  * 

"  After  a  careful  consideration  of  the  various  matters  involved  in  the 
questions  submitted  to  your  Commission,  we  beg  to  submit  the  fol- 
lowing recommendations  in  the  confident  belief  that  if  accepted  as  the 
permanent  policy  of  the  city  it  will  assist  materially  in  the  industrial 
development  of  Chicago. 

"1st.  That  the  Council  create  a  regular  standing  committee  to  be 
known  as  the  Committee  on  Local  Industries,  to  consist  of  fifteen  mem- 
bers so  selected  that  seven  shall  represent  the  West  Side  wards,  five 
South  Side  wards  and  three  North  Side  wards ;  and  that  to  this  Com- 
mittee be  referred  all  ordinances  for  special  privileges  in  streets,  alleys 
and  public  ways,  and  all  ordinances  vacating  any  street,  alley  or  public 

"2nd  That  the  term  of  grant  for  switch  track  ordinances  be  fixed 
at  twenty  years,  subject  to  revocation  during  the  term  of  the  grant 
through  the  passage  hy  the  Council  of  a  repealing  ordmance. 

"  3rd.  That  the  present  policy  of  the  city  in  the  matter  of  compensa- 
tion charge  should  not  be  disturbed. 

"4th.  Tliat  in  ordinances  providing  for  the  vacation  of  any  street  or 
alley  no  charge  shall  be  made  for  such  vacation  in  any  case  where  the 
city  has  not  shown  an  acceptance  of  the  dedicated  street  or  alley  by  some 
act  of  municipal  control.  In  all  cases  where  there  has  been  a  definite 
exercise  of  municipal  control  we  believe  the  city  is  justified  in  requiring 
the  beneficiary  of  the  vacation  to  deposit  a  reasonable  sum  of  money  to 
protect  the  city  against  any  claim  for  damage  which  might  arise 
through  the  vacation  of  the  street  or  alley  in  question." 

An  interesting  sidelight  is  thrown  upon  the  importance  of 
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switch  track  facilities  in  the  (Icvclopmcnt  of  u  city's  Indus- 
liics  by  a  provision  oL'  a  grant  made  by  the  city  oi  Chicago 
as  long  ago  as  18GI  to  the  Chicago,  IJurlington  and  Quincy 
Eailroad  Company.'-  The  council,  in  an  effort  to  prevent  the 
use  of  the  track  in  a  certain  street,  as  authorized  by  this  ordi- 
nance, for  the  building  up  of  a  lumber  monopoly,  inserted  the 
follovifing  section: 

"The  right  liereby  granted  shall  not  be  used  for  the  purpose  of 
building  up  a  lumber  business  iu  one  locality  in  said  city  and  destroy- 
ing it  in  another;  and  it  is  hereby  expressly  provided,  and  the  authority 
hereby  conferred  is  granted  upon  the  distinct  understanding  that  said 
Chicago,  Burlington  and  Quincy  Railroad  Company  shall  receive  all 
lumber  delivered  at  its  depot  in  said  city  for  transpoi'tation  over  its 
road,  and  transport  the  same  in  the  order  of  its  delivery,  so  far  as 
practicable,  and  if  it  shall  take  or  send  its  cars  off  its  own  tracks,  and 
to  or  into  the  lumber  yards  of  any  one  locality  in  said  city,  to  be  loaded, 
it  shall,  in  like  manner,  take  or  send  its  cars  to  and  inlio  the  lumber  yards 
of  every  other  locality  in  said  city  which  is  reached  by  railroad,  and  over 
which  railroad  the  said  company  shall  have  the  right  or  privilege  to  run 
its  engine  and  cars,  and  said  cars,  when  sent,  shall  be  taken  or  sent  to 
the  respective  lumber  yards  in  said  city  in  the  order  in  which  applica- 
tion shall  be  made  for  the  same,  so  far  as  maybe  practicable:  Provided, 
however,  that  said  company  shall  have  the  rignt  to  refuse  cars  to  such  per- 
sons or  parties  as  shall  by  their  own  fault  or  neglect  detain  cars  delivered 
at  their  yards  to  be  loaded,  over  twenty -four  hours  at  any  one  time." 

A  provision  commonly  included  in  old  Chicago  railroad 
grants  was  to  the  effect  that  the  grantee  should  permit  any 
person  or  corporation  authorized  by  ordinance  to  construct 
side  tracks  to  intersect  any  tracks  of  the  grantee  "  for  the 
purpose  of  conveying  property  to  and  from  such  railroad  to 
any  warehouse,  lumber-yard,  coal-yard  or  any  manufactory 
situated  within  one  thousand  feet  of  said  railroad,  and  upon 
reasonable  compensation  being  made  therefor  shall  at  all 
times  permit  the  owners,  or  lessees  of  any  such  side  tracks, 
or  the  consignees  of  any  property,  to  take  the  cars  containing 
such  property  to  him  or  them  consigned,  to  any  such  ware- 
house, lumber-yard,  coal-yard  or  manufactory,  situated  upon 
any  such  side  track."  ^ 

495.  Duration  of  spur  track  grants ;  connection  with 
factories  permitted;  switching  charges  limited -Toledo, 
Memphis,  Cleveland — The  city  of  Toledo  offers  an  unusual 
variety  of  spur  track  grants  so  far  as  duration  is  concerned. 

'  Rpi^clfil  Oivllnanoes  of  OhicttKO,  already  cited,  p.  431. 

"Bim  oi-iUnance  passed  fiaptomber  IB,  1870,  p-rantlnK  permlaBlon  to  llis  Chicago 
and  Wcalcni  Inrllana  Railroad  Company  to  lay  down  certain  trades;  Speolnl  Or- 
dinances of  Cliloago,  already  cited,  p.  687. 
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In  certain  instances  the  council  lias  reserved  the  right  to  ter- 
minate the  grant  at  any  time  and  to  require  the  grantee  on  ten 
days'  notice  to  remove  the  track  and  restore  the  street  to  its 
original  condition.  Some  grants  have  been  made  for  a  period 
of  twenty-five  years,  others  for  thirty  and  still  others  without 
any  definite  limitation  as  to  time.  Some  have  been  granted  to 
remain  in  force  as  long  as  the  property  of  the  grantee  con- 
tinues to  be  used  for  manufacturing  or  other  purposes  re- 
quiring tjie  use  of  the  track,  while  in  some  cases  the  grants 
have  been  made  in  perpetuity'  outright.  Many  of  the  Toledo 
grants  stipulate  that  the  side  tracks  or  spur  tracks  for  which 
franchises  are  given  shall  not  be  used  for  the  storage  of  cars, 
and  one  stipulates  that  "no  engine  or  car  shall  be  moved 
along  said  track,  or  any  part  thereof,  unless  a  watchman  or 
brakeman  shall  walk  in  advance  thereof  notifying  all  pedes- 
trians and  drivers  of  vehicles  on  said  tracks  or  about  to  cross 
the  same  of  the  approach  of  engines  or  cars,  nor  shall  any 
engine  or  car  be  moved  along  said  track,  or  any  part  thereof, 
until  such  watchman  or  brakeman  shall  signal  the  engineer 
or  person  controlling  the  movement  of  such  engine  and  cars 
that  the  same  can  safely  be  permitted  to  move  along  said 
track."  ^ 

A  belt  line  franchise  granted  by  the  city  of  Memphis  June 
5,  1903,  to  the  Union  Eailway  Company  stipulated  that  the 
company  "  shall  handle,  switch  and  haul  free  of  charge  all 
cars  of  gravel,  rock  or  other  supplies  and  freight  of  the  City 
of  Memphis,  or  intended  for  the  use  of  the  city,"  and  that 
the  company  ''  shall,  at  any  point  of  its  line,  connect  fac- 
tories and  industries  located  within  one-half  mile  of  such 
line  upon  such  factory  or  industry  furnishing  the  right  of 
way  and  paying  one-half  the  expense  of  grading,  ties,  rails 
and  all  other  expenses  incident  to  the  construction  of  such 
connecting  tracks."  ^  The  company  was  to  switch  empty 
ears  free  of  charge  when  forwarded  to  be  loaded  or  after 
having  been  unloaded  at  a  point  reached  by  the  lines  or  spur 
tracks  of  the  company.  For  switching  loaded  cars  between 
points  within  the  city  the  charge  was  not  to  exceed  $2  a  car, 
and  for  switching  cars  from  a  point  inside  to  a  point  out- 
side the  city  limits,  or  vice  versa,  the  charge  was  limited  to 

•  Grant  of  October  8. 1906,  to  the  Moreton  Truck  and  Storage  Company  :  Special 
Of^linances,  already  cited,  p.  270. 

•  Hugliey's  Digest,  already  cited,  p.  878. 
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$2.50  a  car.  Tlio  company  was  also  ie(juireil  to  '•'  receive, 
transpoi  I  and  switch  all  cars  and  freight  oll'ered  by  the  rail- 
road companies  entering  Memphis,  and  by  industries  and  by 
all  persons,  firms  or  corporations  upon  the  same  basis  of 
charges,  upon  equal  and  uniform  service,  and  without  un- 
equally discriminating  against  the  City  of  Memphis,  or  its 
citizens,  in  its  rates  for  the  transportation  of  the  same." 

By  another  Memphis  grant  to  two  railroad  companies 
jointly,  dated  August  8,  1908,  it  was  stipulated  that_the  com- 
panies "  shall,  when  called  upon  to  do  so,  switch  without 
charge  all  cars  loaded  with  grain,  flour,  lumber,  pig-iron, 
cotton  seed,  cotton  and  all  other  classes  of  freight,  to  and 
from  other  railroads,  industries,  warehouses,  persons,  iirms 
and  corporations  connected  with  or  located  on  the  tracks  of 
these  companies  within  the  switch  limits  of  Memphis,  which 
freight  comes  in  or  is  destined  to  go  out  over  the  lines  of  said 
railroads."  ^  In  all  other  cases  they  were  to  switch  loaded 
cars  without  discrimination  at  the  rate  of  $2  per  car,  empty 
cars  to  be  switched  free.  The  companies  were  also  required, 
when  requested  by  shippers  or  consignees,  to  deliver  to  and 
receive  at  their  depots  and  platforms,  and  to  and  from  other 
compresses  and  warehouses  located  on  their  tracks  or  on  con- 
necting lines  within  the  switch  limits  of  Memphis,  and  to 
deliver  to  warehouses  and  sheds  within  the  drayage  limits 
of  the  city,  all  consignments  of  cotton  coming  in  or  destined 
to  go  out  over  the  tracks  of  the  grantees. 

A  Cleveland  franchise  granted  August  7,  1905,  to  the 
Cleveland  Short  Line  Eailway  Company,  required  the  com- 
pany to  maintain  on  its  railroad  a  uniform  general  switching 
charge  not  in  excess  of  $3  per  loaded  car  within  the  city 
limits,  empties  to  be  placed  or  returned  free.^  It  was  pro- 
vided, however,  that  for  a  car  carrying  a  load  of  more  than 
thirty  tons,  the  company  might  make  an  additional  charge  of 
ten  cents  per  ton  for  the  overweight.  It  was  further  stipu- 
lated that  when  the  switching  setvice  as  to  any  car  was  parti- 
cipated in  by  more  than  one  company,  then  such  division 
should  be  made  as  would  secure  to  each  of  the  companies  at 
least  one  dollar  per  car  for  its  portion  of  the  joint  service., 

The  whole  matter  of  providing  spur  track  connections  be- 

'  Hughey's  Digest,  alrcnrlu  ctted,  p.  8B9. 

'  Special  Ordinances,  1007,  already  cited,  p.  210. 
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tween  railroads  and  individual  establishments  is  rendered 
much  more  difficult  and  expensive  vifhere  the  necessities  of 
grade  separation  require  the  main  line  tracks  to  be  either 
elevated  or  depressed. 

496.  Dock  terminals.— Although  for  every  seaport,  lakeport 
or  riverport  city,  the  control  of  the  water  front  and  the 
development  of  the  dock  terminals  is  a  matter  of  supreme 
importance,  there  is  practically  nothing  upon  which  to  base  a 
discussion  of  dock  franchises  in  this  country.  New  York 
City  has  for  the  last  forty  years  been  engaged  in  the  slow 
and  expensive,  but  necessary  work  of  reacquiring  for  munici- 
pal ownership  and  municipal  development  the  water  front  of 
Manhattan  Island.  Most  of  the  dock  facilities  of  Brooklyn 
are  still  in  private  hands,  although  ultimate  municipaliza- 
tion is  on  the  program  of  the  Greater  City.  Generally, 
American  cities  have  not  yet  begun  to  treat  the  water  front 
as  a  public  utility,  subject  to  municipal  development  or 
franchise  regulation.  In  most  eases  the  best  part  of  the 
water  front  has  been  acquired  by  the  steam  railroads  in  ac- 
cordance with  their  established  policy  of  monopolizing  to  the 
utmost  all  terminal  facilities,  upon  which  their  strategic 
control  of  the  commerce  of  the  country  depends,  and  also  ~ 
because  construction  along  the  water-side  was  cheaper  and 
easier.  The  absorption  of  the  water  front  by  private  and 
semi-private  interests  has  been  so  extensive  that  in  many 
eases  the  city  has  not  even  kept  open  enough  of  the  streets 
leading  to  the  river,  the  lake  or  the  bay,  as  the  case  may  be, 
to  provide  for  the  ordiiiary  uses  of  the  public  for  steamboat 
and  ferry  landings,  to  say  nothing  of  the  possible  use  of  the 
water  front  for  recreation  and  civic  improvement  purposes. 
The  necessity  for  unified  development  of  a  city's  dock  ter- 
minals becomes  apparent  after  the  careless  exploitation  of 
the  water  front  by  different  private  interests  has  finally 
resulted  in  inadequate  development  and  the  practical  exclu- 
sion of  new  water  transportation  lines  from  terminal  facil- 
ities except  on  ruinous  terms.  In  spite  of  first  appearances, 
no  city  has  enough  water  front  to  "  go  around."  The  water 
front  should  not  be  permitted  to  "  go  around,"  but  should  be 
kept  under  direct  municipal  control,  or  else  developed  as  a 
unit  under  a  franchise  granted  as  a  public  trust  to  a  private 
company  subject  to  the  right  of  termination  and  purchase 
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by  the  city.  New  Orleans  and  San  Francisco,  like  New 
York,  have  adopted  the  policy  of  public  ownership,  but  in 
both  those  cities  the  docks  are  in  charge  of  a  state  board. 
Lob  Angeles  has  also  inaugurated  the  policy  of  dock  develop- 
ment by  municipal,  agencies.  "  Unity  and  development  ac- 
cording to  a  comprehensive  plan  are  the  chief  essentials  to 
a  well  ordered  port,"  says  Mr.  George  C.  Sikes  in  a  valuable 
report  on  harbor  development  in  Chicago.^  He  also  says: 
"  .Railroad  ownership  of  docks  affords  efficient  service,  as  a 
rule,  for  railroad  purposes,  but  railroad-owned  docks  do  not 
satisfy  the  needs  of  a  community  for  facilities  for  handling 
traffic  not  transferred  to  or  from  railroad  carriers.  Where 
one  railroad  owns  the  docks,  other  railroads  are  placed  at  a 
disadvantage,  to  the  injury  of  the  community  at  large. 
Moreover,  while  railroads  encourage  connecting  ocean  traffic, 
with  which  rail  competition  is  impossible,  they  seek  to  sup- 
press coastwise  traffic  and  inland  water  transportation. 
Control  of  dock  facilities  is  an  important  aid  to  the  railroads 
in  suppressing  competition  by  water-carriers.  As  a  rule  the 
most  wideawake  and  public-spirited  communities  that  have 
private  ownership  of  docks  are  making  moves  to  bring  about 
public  ownership," 

497.  A  umon  market  franchise— Portland,  Oregon. — Be- 
fore closing  the  discussion  of  terminal  franchises,  a  brief 
reference  should  be  made  to  markets,  which  are  the  termi- 
nals for  the  distribution  of  a  city's  daily  supply  of  fruit, 
vegetables,  meat,  and  other  articles  chiefly  of  the  food  supply. 
Markets  are  frequently  owned  by  the  city  and  sometimes  by 
private  companies  on  private  property.  A  sample  of  a 
market  franchise  whereby  the  market  is  made  to  take  rank  as 
an  important  public  utility,  is  the  ordinance  of  the  city  of 
Portland,  Oregon,  approved  August  7,  1903.*  By  this  or- 
dinance the  Union  Market  Company  was  authorized  to  use 
a  certain  block  in  the  city  for  the  period  of  twenty-five  years 
as  a  market-place  for  tlio  residents  of  the  city  of  Portland 
and  the  county  of  Multnomah.  On  this  block  the  company 
was  required  to  erect  a  brick  building  G5  by  200  feet  in  size, 
"  provided  with  waiting  rooms,  offices  for  food  inspectors, 
and  offices  for  the  managers  of  the  market,  said  l)uilding  to 

'  "  Report  on  the  Chicago  Dock  Problem,"  prepared  for  John  M.  Ewen,  Chicago 
Harbor  Commlflslonor,  Octnbar,  1009. 
>  Bevlsed  Ordinances  of  Forlland,  190B,  p.  163. 
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be  properly  provided  with  heating  apparatus  and  lighting  by 
proper  windows  and  artificial  light;  and  the  buildings, 
sheds,  and  driveways  to  be  properly  drained  with  pipes 
having  iron  grate  inlets,  and  with  adequate  sewer  connec- 
tions ;  the  floors  of  both  buildings  and  sheds  to  be  constructed 
of  asphalt,  concrete,  or  other  equally  serviceable  pavement." 
The  company  was  also'  required  to  erect  two  sheds  or  open 
structures  50  by  200  feet  in  size  "for  the  use  of  marketers 
of  produce,  and  so  constructed  as  to  furnish  protection 
from  weather."  The  market'  was  to  be  kept  open  through- 
out the  year  on  business  days  during  market  hours,  and  the 
property  was  to  be  used  exclusively  for  market  purposes. 
The  cost  of  the  proposed  buildings  and  improvements  was 
to  be  $30,000.  The  city  auditor  was  given  authority  "  at 
all  convenient  times "  to  examine  the  company's  accounts 
in  order  to  ascertain  the  business  done  by  the  company.  For 
the  first  ten  years  an  annual  rental  of  $100  a  month  was  to  be 
paid  to  the  city  for  the  franchise,  and  thereafter  such  ad- 
ditional sum  as  might  be  determined  by  a  board  of  arbitra- 
tion. The  company  was  also  required  to  provide  free  not 
to  exceed  three  rooms  in  the  market  building  for  the  meat 
inspector,  the  market  inspector  and  the  milk  inspector  of  the 
city.  Artificial  stone  sidewalks  and  curbs  all  the  way 
around  the  market  were  to  be  provided  by  the  company. 
Failure  to  do  so,  failure  to  keep  them  in  repair  throughout 
the  period  of  the  grant  or  failure  to  pay  the  monthly  com- 
pensation for  sixty  days  would  render  all  rights  acquired 
under  this  franchise  subject  to  forfeiture.  At  the  expira- 
tion of  the  grant  or  upon  the  surrender  or  cancellation  of  the 
franchise,  the  city  would  have  the  option  of  purchasing  the 
property  at  a  fair  valuation  to  be  fixed  by  three  arbitrators. 
The  price  so  fixed  was  to  be  paid  to  the  company  before  the 
latter  could  be  "  deprived  of  the  possession  or  the  right  to 
maintain  and  operate  said  plant  and  property."  But  before 
the  city  could  buy  the  market,  the  project  would  have  to  be 
approved  by  the  electors  upon  submission  either  on  the  in- 
itiative of  the  council  or  on  petition  of  fifteen  per  -  cent 
of  the  electors.  In  case  the  city  did  not  purchase  the  prop- 
erty it  would  be  bound  to'  renew  the  grant  to  this  com- 
pany or  else  give  it  to  some  other  company  that  would  buy 
the  property. 
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498.  Relative  unimportance  of  ferries — While  almost 
all  large  cities  have  considerable  wnli-r  front  it  is  only  in 
tlie  case  of  those  located  on  vory  broad  streams  or  broken 
into  by  wide  harbors  that  ferries  arc  of  much  importance. 
Ovor  all  but  the  very  widest  rivers  bridges  are  built  mid  fiii  in 
the  most  convenient  means  for  crossing,  beeause  a  bridgq  is 
only  a  continuation  of  a  stieet,  mid  a  trip  aeioss  a  bridge 
does  not  involve  any  break  in  the  continuity  of  traffic  such 
as  is  inevitable  on  ferries.  It  is  only  in  a  few  cities  like 
New  York,  Boston,  Detroit  and  San  Francisco,  that  ferries 
are  in  daily  use  by  great  throngs  of  people.  In  Boston  the 
East  Boston  ferries  are  operated  by  the  city  at  a  loss,  and 
now  many  of  the  people  ride  through  the  tunnel  operated  by 
the  Boston  Elevated  Railway  Company.  Now  York  City 
has  owned  all  its  ferries  almost  from  the  beginning,  but  until 
recently  the  city's  uniform  policy  was  to  lease  the  ferries  to 
be  equipped  and  operated  by  private  individuals  or  com- 
panies. Four  or  five  years  ago,  however,  a  start  was  made  in 
the  direction  of  complete  municipalization.  Now  two  ferries 
are  operated  by  the  city,  as  against  nearly  forty  that  are  still 
operated  by  private  parties  under  lease  from  the  city. 

499.  Early  ferry  leases  in  New  York  City. — The  early 
charters  granted  to  New  York  City  by  the  colonial  governors 
included  a  monoply  of  the  ferries  on  all  the  waters  sur- 
rounding Manhattan  Island.  Accordingly,  New  "^'ork  City 
from  early  times  has  had  pi'neticiilly  exclusive  control  not 
only,  of  the  ferries  to  Brooklyn  and  Staten  Island,  but  also 
of  those  running  to  points  on  tlie  west  bank  of  the  Hudson 
river  in  New  Jersey.     In   IRfifi  there  were  no  less  than 
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twenty-six  municipal  ferries  being  operated  by  various  private 
parties  under  lease,  paying  an  aggregate  rental  to  the  city  of 
$181,230.^  Five  of  these  ferries,  operated  from  the  lower  end 
of  Manhattan  Island  to  various  points  in  Brooklyn,  were 
held  by  the  Union  Perry  Company  of  Brooklyn  under  a 
ten-year  lease  dated  May  29,  1860,  and  calling  for  the  pay- 
ment of  an  annual  rental  of  $103,000  to  the  city.  The  com- 
pany agreed  at  its  own  expense  to  "  provide,  furnish,  navi- 
gate, and  use,  at  each  of  said  ferries,  as  many  good  and  sub- 
stantial steam  ferry-boats  as  may  be  necessary  to  transport 
and  convey  with  safety,  convenience,  and  expedition,  all 
persons  who  may  desire  to  cross  said  ferries  respectively," 
a  minimum  number  of  boats  for  each  of  the  ferries  being 
specified.  It  was  stipulated,  moreover,  that  the  company 
should  "keep  on  hand,  ready  for  use,  such  and  so  many 
extra  or  spare  boats  as  may  be  necessary  to  keep  up  the 
supply  of  boats  at  the  several  ferries,  in  case  of  damage  to 
or  requiring  repairs  of  the  boats  regularly  employed  on 
said  several  ferries."  The  boats  used  were  to  be  subject  to 
the  approval  of  the  city  comptroller  and  were  to  be  ex- 
clusively employed  on  the  ferries  "to  carry,  transport,  and 
convey  carriages,  horses,  cattle,  passengers,  and  other  prop- 
erty and  effects  across  the  same  with  safety,  convenience  and 
expedition."  The  boats  were  to  be  kept  in  good  repair, 
furnished  with  all  necessary  proper  implements  and  ma- 
chinery, and  "  manned,  while  running,  with  a  sufficient  num- 
ber of  able-bodied  and  skillful  men  to  manage  the  same,  and 
who  shall  and  will  at  all  times  be  ready  and  willing  to,  and 
who  shall,  give  their  constant  and  ready  attendance  at  the 
said  ferries  respectively."  The  company  agreed  to  obey  all 
laws  and  ordinances  of  the  city  in  regard  to  the  ferries  and 
act  agreeably  to  the  regulations  which  the  comptroller  or 
the  common  council  should  establish  relative  to  the  time  of 
departure  of  boats  from  each  end  of  the  ferries,  the  time  of 
starting  the  boats  in  the  morning  or  the  time  of  running  them 
during- the  night,  and  relative  to  all  matters  pertaining  to  the 
good  management  of  the  ferries  and  the  accommodation  of  the 
public.  The  bulkheads  and  fixtures  used  by  the  ferries  were 
to  be  kept  in  repair  at  the  company's  expense.     The  com- 

>  ComDHatinn  of  Ferrv  Leases  and  Eailroad  Grants,  New  York,  1866,  compiled 
by  David  T,  Valentine, 
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pany  agreed  not  to  increase  the  ferry  rates  above  the  prices 
established  and  charged  on  the  tenth  day  of  November,  1859, 
by  resolutions  of  the  common  council.  The  ferry  lease  was 
not  to  be  assigned,  set  over  or  underlet,  in  whole  or  in  part, 
without  the  city's  consent.  'At  the  expiration  of  the  term  of 
the  lease,  the  company  agreed  that  it  would  "peaceably  and 
quietly  leave,  surrender,  and  yield  up  "  the  ferries,  "  with  the 
rights,  privileges  and  appurtenanpes  thereunto  belonging, 
with  the  bulkheads,  piers,  docks,  floats,  bridges,  and  other 
fixtures  and  improvements  which  may  have  been  erected " 
by  either  the  city  or  the  company  for  the  use  of  the  ferries,  in 
good  order  and  condition.  The  city,  on  its  part,  agreed  to 
purchase  or  cause  to  be  purchased  "  at  a  fair  appraised  valua- 
tion, the  boats,  buildings  and  other  property "  of  the  com- 
pany "  used  upon  said  ferries  respectively  and  actually  neces- 
sary for  the  purposes  of  said  ferries."  The  company  agreed 
that  each  ferry-boat  should  have  attached  to  its  engine  a  fire 
apparatus  or  force  pump,  with  not  less  than  400  feet  of  hose 
of  the  quality  and  dimensions  used  by  the  city  fire  depart- 
ment, and  this  apparatus  was  to  be  used  in  extinguishing 
fires  whenever  required  by  the  chief  engineer  of  the  fire 
department.  The  company  was  to  be  allowed  twenty  dollars 
an  hour  for  the  time  during  which  this  fire  apparatus  was  in 
use. 

Uptil  1871,  the  company  continued  to  pay  the  annual 
rental  of  $103,000,  but  at  that  time  the  city  authorities 
reduced  the  rental  to  one  dollar  a  year  in  consideration  of 
a  reduction  of  the  toll  rate  for  foot  passengers  during  two 
hours  in  the  morning  and  two  hours  in  the  evening  to  one 
cent.  The  uniform  rate  had  formerly  been  two  cents.  In 
spite  of  this  reduction  of  fare  during  the  rush  hours,  the 
company's  gross  revenue  increased  from  an  average  of 
$837,325  a  year  during  the  ten  years  prior  to  May  1,  1871, 
to  an  average  of  $987,370  a  year  for  nine  years  immediately 
following  that  date. 

On  April  20, 1859,  a  ten-year  lease  of  the  ferry  from-  Grand 
street,  Manhattan,  to  Williamsburgh,  Brooklyn,  was  j?ranted 
to  certain  individuals  at  an  annual  rental  of  $15,000.  The 
boats  were  to  run  once  every  five  minutes  from  one  hour 
before  sunrise  to  one  hour  after  sunset,  and  "  once  in  every 
quarter  of  an  hour  "  during  the  niglit,  or  as  fast  as  the  pas- 
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sengers  and  freight  could  be  discharged.  The  schedule  of 
ferry  rates  accompanying  this  lease  was  as  follows : 

For  every  foot-passenger,  three  ceBts. 

Compiutatioii  for  loot-passeuger,  per  year,  $10. 

For  man  and  horse,  and  for  every  steer,  ox  or  cow,  twelve  cents. 

For  every  one-horse  wagon,  light,  eighteen  cents. 

For  every  one-horse  pleasure  carriage,  with  two  persons;  for  every 
one  horse  wagon,  loaded;  for  every  two-horse  wagon,  light;  and  for 
every  gig  or  sulky,  twenty-flvc  cents. 

For  every  two-horse  pleasure  carriage  with  four  persons  and  driver, 
and  for  every  two-horse  wagon  loaded,  thirty-seven  cents. 

For  every  two-horse  wagon  with  hay  or  straw,  fifty  cents. 

For  every  score  of  slieep  or  hogs,  seventy -five  cents. 

For  every  calf,  three  cents. 

For  every  dead  hog,  weighing  not  more  than  100  lbs.,  six  cents. 

For  every  dead  hog  weighing  over  100  lbs.,  eight  cents. 

For  every  1-00  lbs.  of  iron,  butter,  cheese,  etc.,  four  cents. 

For  every  barrel  of  cider,  liquor  or  pork,  six  cents. 

For  every  barrel  of  flour,  four  cents. 

For  every  one-horse  mills  wagon,  commutation  per  month,  four 
dollars. 

For  articles  not  eniJmerated,  at  rates  in  proportion  to  those  specified. 

500.    A  modern  railroad  ferry  lease  in  New  York  City.— 

Several  of  the  important  steam  railroads  having  terminals 
at  New  York  are  compelled  to  take  passengers  to  and  from 
Manhattan  Island  by  ferry.  The  Long  Island  Eailroad 
Company  has  operated  one  or  more  ferries  from  its  terminal 
at  Hunter's  Point,  Long  Island  City,  to  various  points  on 
the  Manhattan  side  of  the  East  river  for  alpout  fifty  years. 
At  last  in  September,  1910,  this  company  secured  direct 
access  to  Manhattan  for  a  portion  of  its  trains  through  the 
Pennsylvania  tunnels.  About  a  year  earlier  the  Queens- 
boro  bridge  had  been  opened  and  through  trolley  service  had 
been  installed  from  the  borough  of  Queens  across  this  bridge 
to  Second  avenue  and  Fifty-ninth  street,  Manhattan.  Prior 
to  this  time  the  Long  Island  Eailroad  ferry  to  east  Thirty- 
fourth  street  had  been  carrying  about  20.000,000  passengers 
annually.  In  anticipation  of  decreased  patronage  for  the 
ferry,  the  railroad  company  when  its  lease  expired  May  1, 
1909,  declined  to  renew  it  on  the  old  basis  of  a  ten-year 
period  at  an  annual  rental  of  $12,000.  Instead,  the  company 
after  considerable  delay  took  a  lease  of  the  ferry  for  one 
year  at  a  rental  of  two  per  cent  of  the  gross  receipts  of  the 
ferry  "  for  the  transportation  of  persons,  goods  and  chattels." 
The  company  agreed  to  keep  separate  hpoks  pf  ficcount  show* 
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ing  tlie  daily  gross  receipts  of  the  ferry  "  whether  by  money 
paid  or  by  commutation  tickets  or  return  railroad  tickets 
purchased  on  either  side  of  said  ferry  and  the  expense  there- 
of." These  books  were  to  be  open  to  examination  by  the  dock 
commissioner  or  his  representative  at  all  reasonable  times. 
The  company  was  required  to  furnish  and  maintain  "the 
necessary  ferry  structures,  floats,  racks,  fenders,  bridges, 
and  other  fixtures  at  the  landing-places."  The  company 
agreed  to  keep  the  slips  occupied  by  its  boats  dredged  out  so 
as  to  maintain  a  depth  of  water  of  ten  feet  at  low  tide,  and 
to  keep  the  entire  space  in  front  of  the  bulkhead  clear  to  that 
depth  from  sewage  "and  all  other  material  injurious  or 
dangerous  to,  or  destructive  of,  life,  health  or  comfort." 
The  company  agreed  to  keep  the  wharf  property  used  in  con- 
nection with  the  ferry  in  good  repair,  and  to  restore  any 
bulkhead  or  pier  injured  through  its  carelessness.  The 
company  was  also  to  indemnify  the  city  against  damages 
to  persons  or  property  arising  from  the  company's  negli- 
gence. In  case  the  city  should  at  any  time  require  the  prop- 
erty used  for  ferry  purposes  "  in  order  to  proceed  with  water 
front  improvements  in  the  vicinity  of  the  ferry  landings," 
tlie  company  was  bound  to  surrender  and  vacate  the  premises 
without  any  claim  for  damages,  upon  three  months'  written 
notice  from  the  city.  The  company  was  required  to  "  keep 
and  navigate  "  enough  "  good  and  substantial  "  steam  ferry 
boats,  approved  by  the  dock  commissioner,  to  accommodate 
traffic.  The  boats  were  to  be  kept  in  good  repair  and  fur- 
nished with  "  a  sufficient  number  of  proper  implements, 
tackles  and  necessaries."  At  the  places  on  the  boats  where 
passengers  embark  and  disembark  gates  were  to  be  erected. 
The  schedule  of  service  was  to  be  fixed  by  the  dock  com- 
missioner. Fire  service  was  required  as  in  the  older  ferry 
leases  described  in  the  preceding  section.  The  boats  were  to 
be  manned  with  "  sober,  honest,  skillful  and  able-bodied 
men."  It  was  stipulated  that  nothing  in  this  lease  should 
prevent  the  city  from  granting  future  ferries  to  and  from 
New  York  City  except  to  and  from  the  specific  points  men- 
tioned as  the  termini  of  this  ferry. 

During  the  year  1908  the  city  received  $386,411.53  in 
ferry  rentals  from  the  thirty-seven  ferries  operated  by  private 
parties.    The  gross  receipts  of  the  two  ferries  operated  by  the 
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city  amounted  to  $838,395.97,  but  the  cost  of  operating 
them  was  $1,553,654.86  without  counting  interest  on  in- 
vestment, which  at  four  per  cent  would  be  about  $338,000. 
The  East  Boston  ferries  were  operated  during  the  year  end- 
ing January  31,,  1909,  with  gross  receipts  amounting  to 
$104,389.31  and  expenses  totalling  $267,003.39,  including 
interest  on  loans. 

501.  Ferry  franchises  in  Detroit.— By  an  ordinance 
originally  approved  July  24,  1861,  and  amended  several  times 
in  later  years,  the  common  council  of  Detroit  prohibited 
any  person  from  keeping  a  ferry  or  boat  "  for  carrying  and 
transporting  persons  and  property  across  the  Detroit  Eiver, 
to  the  opposite  shore,"  without  a  license  from  the  mayor. ^ 
The  regular  license  fee  was  $250  a  year  for  each  boat  carry- 
ing passengers,  teams  and  animals,  and  $200  a  year  for  each 
boat  carrying  passengers  only.  Special  fees  were  established, 
however,  for  boats  between  certain  specified  points  and  for 
passenger  boats  used  in  the  night  only.  All  licensees  under 
this  ordinance  were  to  have  the  right  in  common  of  making 
a  landing  with  their  boats  at  the  city  dock  at  the  foot  of 
Woodward  avenue.  Each  ferry  licensee  was  to  keep  one  or 
more  good  and  sufficient  boats,  "  with  a  sufficient  number  of 
trusty  and  experienced  hands  to  work  and  manage  the  same," 
and  it  was  stipulated  that  "  no  ferry,  while  in  use  as  such, 
between  sunrise  and  7  o'clock  p.  m.  of  each  day,"  should  be  al- 
lowed .to  remain  at  the  usual  ferry  landing  more  than  six 
minutes  between  trips,  unless  out  of  repair  or  delayed  by  ice. 
The  granting  of  one  ferry  license  by  the  mayor,  was  not  to 
prevent  him  from  licensing  others  to  run  between  the  same 
points,  but  no  licensee  could  run  his  ferry  between  any  other 
wharves  or  points  than  those  designated  in  his  application  and 
license.  It  was  stipulated  that  "no  gaming,  drunkenness, 
quarreling,  fighting,  blasphemy,  or  any  rude,  disorderly  or  im- 
moral conduct,  shall  be  allowed  on  any  ferry."  On  each  ferry- 
boat was  to  be  posted  in  a  conspicuous  place  a  printed  list  of 
the  rates  of  ferriage,  which  were  not  to  exceed  the  following : 

"For  a  foot  passenKer,  except  children  under  ten  years  of  age,  ten 
cents;  and  for  such  children,^flve  cents.  For  a  horse  and  rider,  twenty- 
cents;  foraliorse,  fifteen  cents;  for  one  horse  and  vehicle,  with  two 
persons,  twenty -five  cents;  for  two  horses  and  vehicles,  with  not  more 
than  four  persons,  fifty  cents,  and  ten  cents  for  each  additional  horse; 
»  Compiled  Ordinances,  1904,  already  cited,  p.  238. 
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for  each  head  of  horned  cattle,  ten  cents ;  for  each  sheep  or  hog,  five 
cents.  For  each  one  hundred  pounds  of  baggage,  or  other  article,  five 
cents.'' 

No  person  licensed  to  run  a  ferry  was  authorized  to  use 
his  ferry-boat  at  any  time  between  sunrise  and  seven  o'clock 
in  the  evening  for  any  other  purpose  or  business  than  that 
covered  by  his  license. 

On  December  24,  1884,  an  ordinance  was  approved  pre- 
scribing the  license  fees  and  rules  for  the  operation  of  the 
ferries  to  Belle  Isle,  Detroit's  beautiful  island  park.^  Under 
this  ordinance  as  amended  in  1898,  vessels  carrying  over 
500  passengers  were  to  pay  an  annual  license  fee  of  $150  and 
vessels  carrying  less  than  500  passengers  were  to  pay  $50. 
All  ferry-boats  running  to  Belle  Isle  were  to  be  operated 
subject  to  rules  and  regulations  prescribed  by  the  park  com- 
missioners. Bates  of  fare  were  limited  to  five  cents  each  way 
for  persons  over  twelve  years  of  age,  one-half  that  amount 
for  children  between  six  and  twelve  years  old,  and  free  car- 
riage for  children  under  six  when  in  charge  of  parents  or 
friends.  It  was  stipulated  that  "good  order  shall  at  all 
times  be  preserved  on  vessels  so  licensed;  no  spirituous  or 
malt  liquors  shall  be  sold  thereon,  and  such  vessels  shall  not 
be  crowded  or  overloaded  at  any  time,  or  beyond  the  capacity 
fixed  by  the  United  States  Inspectors." 

On  July  7,  1894,  a  special  ordinance  was  adopted  granting 
permission  to  the  Detroit,  Belle  Isle  and  Windsor  Ferry 
Company  to  make  landings  with  its  ferries  at  the  city  docks 
at  the  foot  of  Twelfth  and  Twenty-fourth  streets.^  Under 
this  ordinance  the  company  was  allowed  to  charge  ten  cents 
for  adults  and  five  cents  for  children,  each  ticket  to  be  good 
for  a  round  trip  to  Belle  Isle  or  for  pleasure  riding  as  long 
as  the  passenger  cared  to  stay  on  the  boat.  This  grant  was 
for  a  period  of  five  years,  subject  to  the  right  of  the  city 
to  revoke  the  grant  before  the  expiration  of  that  period  at 
any  time  when  the  common  council  was  satisfied  that  the 
company  had  intentionally  violated  any  of  the  provisions  of 
the  ordinance. 

In  recent  years  Detroit  has  had  some  trouble  with  the 
ferry  company,  the  latter  claiming  that  it  could  not  afford 

'  Compiled  Ordinances,  1894,  alreadii  cited,  p.  S4Q, 
8j[6id.,  p.8S7, 
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to  sell  one-way  tickets  to  Belle  Isle  for  five  cents.  After  con- 
siderable controversy  the  general  ordinance  fixing  ferry 
charges  was  amended  July  8,  1909,  so  as  to  permit  a  limi- 
tation of  the  one-way  traffic.  As  amended  the  ordinance 
requires  the  sale  of  coupon  ferry  tickets  for  ten  cents  each 
at  all  ticket  offices.  Such  tickets  are  to  be  "  good  on  date  of 
issue  only,  one  coupon  of  which  shall  entitle  the  holder  there- 
of to  ride  at  pleasure  during  regular  trips  of  vessel  for  pas- 
sage on  which  coupon  is  surrendered,  and  the  other  coupon 
of  which  shall  entitle  holder  after  disembarking  at  Belle 
Isle,  to  resume  on  any  such  vessels,  at  Belle  Isle,  the  ride 
interrupted  by  such  disembarkation,  or  to  ride  from  Belle 
Isle  over  bridge  on  so-called  '  phaeton  service ' — coupons  ac- 
cepted for  passage  on  such  phaeton  service  to  be  redeemed  at 
three  cents  each  whenever  presented  for  redemption  by  the 
Commissioner  of  Parks  and  Boulevards."  The  phaetons  re- 
ferred to  are  operated  regularly  to  accommodate  the  public 
in  crossing  the  long  bridge  connecting  Belle  Isle  with  the 
mainland,  no  street  car  service  being  available  over  this 
bridge.  The  amended  ferry  ordinance  also  prescribes  that 
one-way  ferry  tickets  for  returning  from  Belle  Isle  to  the 
city  shall  be  sold  for  five  cents  each,  good  on  vessels  leaving 
Belle  Isle  at  8 :  30  p.  m.  or  later  in  the  evening.  Half-fare 
tickets  are  provided  for  children  between  six  and  twelve  years 
of  age. 

502.  Ferry  corporations  and  public  ferries  in  California.— 
Under  the  general  laws  of  California  no  corporation  may 
operate  a  ferry  for  hire  without  first  securing  authority  to 
do  so  from  the  county  board  of  supervisors  or  othej:  governing 
body  having  power  to  grant  the  privilege.^  If  a  ferry  com- 
pany fails  to  put  its  ferry  in  operation  within  three  months 
after  authority  to  establish  it  has  been  acquired,  or  if  the 
company  abandons  operation  for  a  period  of  three  months  its 
corporate  charter  is  forfeited.  Every  ferry  company  is  re- 
quired to  make  an  annual  report  to  the  governing  body  from 
which  it  received  its  privileges,  showing  (1)  the  cost  of  con- 
structing and  providing  all  necessary  appendages  and  ap- 
purtenances for  its  ferry;  (2)  "  the  amount  of  all  moneys  ex- 
pended thereon,  since  its  construction,  for  repairs  and  in- 
cidental expenses;"  (3)   "the  amount  of  its  capital  stock, 

>  Corporation  Laws  of  California,  1907,  p.  130. 
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how  much  paid  in,  and  how  much  actually  expended ; "  (4) 
"  the  amount  received  during  the  year  for  tolls,  and  from  all 
other  sources,  stating  each  separately;"  (5)  "the  amount 
of  dividends  made,  and  the  indebtedness  of  the  corporation, 
specifying  for  what  it  was  incurred;".  (6)  such  other  facts 
and  particulars  respecting  the  corporation's  business  as  the 
governing  body  by  which  the  grant  is  made  may  require. 

Whenever  authority  to  erect  and  keep  a  ferry  over  waters 
dividing  two  counties  is  desired  application  must  be  made  to 
the  board  of  supervisors  of  the  county  "  situated  on  the  left 
bank  descending  such  bay,  river,  creek,  slough,  or  arm  of  the 
sea." '  In  granting  the  desired  authority  the  board  of  super- 
visors may  fix  the  amount  of  the  grantee's  bond;  fix  the 
amount  of  license  tax  to  be  paid,  which  shdU  be  not  less  than 
$3  or  more  than  $100  per  month,  payable  annually,  and  fix 
the  rate  of  tolls,  "  which  must  not  raise  annually  an  income 
exceeding  fifteen  per  cent  on  the  actual  cost  of  the  .  .  erec- 
tion and  maintenance  of  .  .  the  ferry  for  the  first  year,  nor 
on  the  fair  cash  value,  together  with  the  repairs  and  main- 
tenance thereof,  for  any  succeeding  year."  The  license  tax 
and  the  rate  of  toll  so  fixed  may  not  be  changed  during  the 
term  of  the  grant  unless  it  is  shown  to  the  satisfaction  of 
the  board  of  supervisors  "  that  the  receipts  from  tolls  in  any 
one  year  are  disproportionate  to  the  cost  of  .  .  erection,  or 
the  fair  cash  value  "  of  the  ferry,  together  with  the  cost  of 
all  necessary  repairs  and  maintenance.  It  would  be  hard 
to  tell  just  what  these  provisions  in  regard  to  tolls  mean. 
The  California  law-makers  seem  to  have  been  hopelessly 
muddled  in.  their  ideas  of  proper  accounting.  Literally  inter- 
preted, this  law  would  add  the  cost  of  repairs  and  mainte- 
nance to  capital  account  each  year  and  limit  gross  receipts 
during  the  succeeding  year  to  fifteen  per  cent  on  this  sum, 
without  reference  to  operating  expenses.  The  license  tax  may 
not  be  fixed  at  more  than  ten  per  cent  of  the  tolls  collected.  In 
addition  to  the  things  required  by  a  law  which  I  have  already 
described,  the  company  must  report  annually  the  expense  of 
labor,  hire  of  agents  and  other  costs  necessarily  incurred  in 
and  about  its  business,  and  the  estimated  actual  cash  value 
of  the  ferry,  exclusive  of  the  franchise.  Whenever  the  board 
of  supervisors  is  about  to  fix  the  license  rate  and  the  rate  of 

'  Corporation  Laws  of  California,  1907,  already  cited,  p.  2B7. 
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tolls,  it  must  "make  inquiry  into  the  present  actual  cash 
value  and  the  cost  of  all  necessary  repairs  and  maintenance  " 
of  the  ferry.  If  the  owner  of  the  ferry  does  not  agree  to  the 
estimate  made  by  the  board,  the  matter  is  to  be  determined  by 
three  commissioners,  one  appointed  by  each  party  to  the  con- 
troversy and  the  third  by  the  county  judge.  In  the  granting 
of  a  ferry  franchise  preference  must  be  given  first  to  the 
owner  of  land  to  be  used  as  a  terminal  on  the  left  bank  of  the 
water,  descending,  and  second,  to  the  owner  on  the  right 
bank,  over  other  applicants.  Every  application  must  be  ad- 
vertised and  a  public  hearing  must  be  held  in  each  ease.  If 
the  board  of  supervisors  finds  that  the  proposed  ferry  is  a 
public  necessity  or  convenience,  the  franchise  may  be  granted 
for  a  term  of  twenty  years.  The  board  is  authorized  to  make 
rules  and  regulations  for  the  government  of  ferries  and  ferry 
keepers,  prescribing: 

"1.  How  many  boats  must  be  kept,  their  character,  and  how  pro- 
pelled ; 

"3.  The  number  of  hands,  boatmen  or  ferrymen  to  he  employed, 
and  rules  for  their  government; 

"3.  How  many  trips  to  be  made  daily ; 

"4.  When  and  under  what  circumstances  to  make  trips  in  the  night- 
time ; 

"  5.  Who  may  be  ferried  free  of  toll ; 

"6.  In  what  cases  of  danger  or  peril  not  to  cross; 

"  7.  Penalties  for  violation  of  regulations; 

"8.  In  case  of  steamhoats,  the  rate  of  speed; 

"  9.  The  method  of  and  preference  in  loading  and  crossing;  and, 

"10.  How  and  by  whom  action  must  be  brought  to  recover  penal 
ties." 
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603.  Lioansing  and  i-eguliitioii  of  inlao.il-    504.  The  Belle  Isle  automobile  service, 
laueous  vehicles  used  to  transport  —Detroit. 

persons  and  property  tor  hire.  505.  The   Fifth   Avenue    Coach   Une.- 

New  York  City. 

503.  Licensing  and  regulation  of  miscellaneous  vehicles 
used  to  transport  persons  and  property  for  hire.— Regular 
stage  or  omnibus  lines,  with  definite  routes  and  fixed  termini, 
supplied  the  local  transit  facilities  of  sixty  years  ago.  Their 
operation  was  both  urban  and  interurban.  The  steam  rail- 
roads and  the  interurban  trolleys  have  practically  driven  the 
country  stages  out  of  business,  and  the  street  cars  long  ago 
supplanted  the  urban  stage  lines  except  in  a  very  few  in- 
stances. The  old  urban  stage  routes  were  so  well  established 
and  represented  such  powerful  vested  interests  that  in  many 
instances  the  street  railway  companies  were  required  to  start 
in  by  buying  out  the  stage  lines.  In  some  cases  the  price 
paid  was  up  in  the  hundreds  of  thousands  of  dollars.  There 
is  still  a  very  large  cab,  express,  and  drayage  business,  which 
is  carried  on  in  every  city,  big  or  little.  In  most  cases,  how- 
ever, this  business  in  its  various  branches,  while  recognized 
as  a  public  utility  in  a  certain  sense,  is  sharply  differentiated 
from  those  great  utilities  which  depend  upon  the  use  of  con- 
tinuous fixtures  in  the  streets.  The  cab  and  local  express  bus- 
iness is  not  closed  to  effective  competition  in  the  way  that 
the  street  railway  business  is.'  And  yet  the  presence  of  men 
and  vehicles  waiting  in  the  streets  and  public  places  for  a 
chance  to  serve  anybody  who  comes  along  would  constitute  a 
nuisance  if  their  business  was  not  subject  to  strict  municipal 
regulation.  As  a  matter  of  fact  hackmen,  expressmen,  dray- 
men and  their  ilk  ply  their  trade  in  the  public  streets,  thus 
using  public  property  in  a  peculiar  sense  as  their  capital. 
In  some  cases  railroad  companies  having  terminal  arrange- 
ments that  invite  monopoly  grant  exclusive  cab  and  omnibus 
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concessions  to  particular  persons  or  companies.  These  are 
real  fraiiehises,  only  they  are  granted  by  private  corporations, 
themselves  the  beneficiaries  of  public  fianchises.  These 
concessions,  however,  are  not  matters  of  public  record  and 
they  cannot  be  treated  here  as  municipal  franchises.  Aside 
from  such  exclusive  privileges  at  railroad  terminals,  the 
cab  and  omnibus  business  is  usually  open  to  all  who  are  will- 
ing to  take  out  a  license,  pay  a  stipulated  fee  and  submit 
themselves  to  public  regulation.  In  some  respects  these 
regulatory  ordinances  bear  a  close  resemblance  to  franchise 
grants.  They  usually  stipulate  the  rates  that  may  be  charged 
for  various  classes  of  service.  In  practically  all  cases  charges 
are  arranged  either  on  the  zone  system,  or  according  to  the 
length  of  time  the  vehicle  is  used.  While  vehicles  devoted  to 
the  transportation  of  baggage,  express  and  freight  usually 
load  up  with  the  articles  belonging  to  several  different  per- 
sons, cabs  and  hacks,  except  those  running  between  railroad 
depots  and  hotels,  are  used  exclusively  at  any  particular 
time  by  one  person  or  one  group  of  persons.  The  ordinances 
governing  the  operation  of  hacks,  cabs,  express  wagons,  etc., 
besides  fixing  the  rates  that  may  be  charged  for  passengers 
and  baggage,  usually  fix  the  license  fee  to  be  paid  for  each 
vehicle,  the  hours  when  all  licensed  vehicles  must  be  ready  for 
service,  and  the  places  at  which  they  may  stand  while  waiting 
for  business. 

Some  of  the  regulations  regarding  the  conduct  of  the  men 
engaged  in  this  business  are  both  instructive  and  amusing. 
The  little  city  of  Ann  Arbor,  Michigan,  is  the  seat  of  a 
great  university.  There  are  two  railroads  entering  the  city, 
and  their  depots  are  separated  nearly  a  mile.  Several  thou- 
sand students  move  in  and  out  of  Ann  Arbor  every  year. 
One  section  of  an  Ann  Arbor  ordinance  approved  March  17, 
1896,  provides  that  "  no  person  while  acting  in  the  capacity  of 
a  public  porter,  or  runner,  for  any  hotel,  or  other  public 
house,  or  as  an  omnibus  agent,  or  as  the  driver  of  any  hack, 
omnibus,  baggage  wagon,  dray,  or  other  public  carriage,  or 
vehicle  for  the  transportation  of  passengers  or  property,'  shall 
in  any  manner  tease,  vex,  or  annoy  citizens  or  passengers  in 
soliciting  patronage  for  his  hotel,  or  vehicle,  by  following 
after,  surrounding,*  obstructing  or  in  any  manner  interfering 
with  a  quiet  and  undisturbed  egress  or  departure  of  any  and 
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all  passengers,  or  citizens,  from  the  depots  and  depot  grounds 
in  this  city,  of  the  Michigan  Central  and  Ann  Arbor  Eailroad 
Companies,  and  no  such  porter,  runner,  driver,  agent,  or 
drayman  shall  make,  aid,  countenance,  or  assist  in  making  any 
loud  or  boisterous  noise,  disturbance  or  improper  diversion,  or 
be  guilty  of  any  indecent,  immoral,  obscene,  or  insulting 
language,  conduct  or  behavior,  at  or  near  either  of  said 
depots,  or  at  or  near  any  hack,  or  dray  stand,  or  in  or  about 
any  of  the  public  streets,  alleys  or  other  public  places  of  the 
city." '  To  one  who  as  a  student  has  run  the  gauntlet  of  the 
vociferous  cab-criers  in  front  of  the  Ann  Arbor  depot,  the 
provisions  of  this  ordinance  seem  very  refreshing.  It  seems 
that  in  Grand  Rapids  even  the  street  car  conductors  must 
have  been  at  one  time  in  the  habit  of  leaving  their  cars  to 
solicit  traffic,  for  by  an  ordinance  as  amended  March  21, 
1893,  owners,  drivers  and  conductors  of  vehicles  were  for- 
bidden to  solicit  patronage  "  except  in  a  respectful  and 
orderly  manner  and  in  a  respectful  and  ordinary  tone  of 
voice,"  or  to  make  such  solicitations  anywhere  but  "im- 
mediately at  the  door  or  other  place  of  entrance  into  such 
vehicles."^  Moreover,  it  was  expressly  provided  that  these 
restrictions  should  apply  "  to  the  owners,  drivers  and  con- 
ductors of  street  railway  cars  and  sleighs,"  who  were  required 
not  to  "leave  their  respective  routes  of  travel,  or  their  cars 
to  go  for,  convey,  or  solicit  passengers  or  baggage"  and  not 
to  stop  longer  than  three  minutes  at  a  time  anywhere  on  the 
line  except  at  the  termini  and  on  switches  waiting  for  cars 
going  in  the  opposite  direction  to  pass. 

The  practice  of  rude  solicitation  by  hackmen  was  con- 
demned in  vigorous  terms  by  an' ordinance  of  the  city  of  Erie, 
passed  February  18,  1883.'  "  But  one  person,  whether  owner 
or  driver  of  any  hackney  coach,  omnibus,  or  other  carriage," 
says  this  ordinance,  "  shall  be  allowed  to  solicit  passengers  at 
any  railroad  depot  or  terminations,  steamboat  or  other  land- 
ings; or  at  any  other  place  in  said  city;  and  such  person 
must  be  the  regular  driver  of  said  carriage;  and  such  owner 
or  driver  shall  not  leave  such  coach,  omnibus  or  other  car- 
riage, while  waiting  for  employment  at  any  such  place, 
neither  shall  he  be  allowed  to  snap  his  whip  or  use  any  inde- 

'  Charter  and  Ordinances  of  the  City  of  Ann  Arbor,  IqJS,  p.  281. 

»  Ordinances,  Grand  Rapida,  Mloh.,  1907,  p.  132. 

'  Digest  of  the  Laws,  Ordinances  and  Bules,  Erie,  1907,  p.  100. 
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cent  or  profane  language,  or  be  guilty  of  loud,  boisterous 
talking  or  hallooing,  or  any  kind  of  disorderly  conduct,  or 
scuffling,  or  obstruct  any  crossing  or  sidewalk ;  and  tbe  person 
so  allowed  to  solicit  passengers  .  .  .  shall  have  no  alter- 
cation with  any  other  owner  or  driver  of  a  coach  or  other 
carriage,  or  make  any  disparaging  or  offensive  remark  con- 
cerning the  person,  business,  employee,  or  public  house  of  any 
other  person  or  persons  so  owning  or  driving  any  other  coach 
or  carriage." 

Another  evil  sometimes  found  in  the  conduct  of  the  cab 
business  was  aimed  at  by  a  section  of  an  ordinance  adopted 
by  the  city  of  Troy,  New  York,  April  4,  1867,  which  pro- 
vided that  "  no  owner  or  driver  of  any  lieensedhackney  car- 
riage shall  induce  any  person  to  employ  him  by  either  know- 
ingly, wantonly  or  ignorantly  misinforming  or  misleading 
such  person  as  to  the  time  or  place  of  the  arrival  or  departure 
of  any  railroad  car,  steamboat,  canal  boat  or  other  public 
conveyance  whatever,  or  the  location  of  any  railroad  depot, 
office,  station,  or  any  railroad  ticket  office,  or  the  location  of 
any  hotel,  stage  office,  public  place  or  private  residence 
within  said  city."  ^ 

In  many  cases  the  ordinances  are  very  particular,  about  the 
hackmen  keeping  lights  on  their  vehicles,  and  their  numbers 
attached  to  them  in  a  conspicuous  place.  Sometimes  a 
minimum  age  requirement  for  drivers  is  established  and  in 
some  cases  all  drivers  are  required  to  be  residents  of  the  city. 
A  frequent  method  of  enforcing  the  terms  of  a  regulatory 
ordinance  is  by  reserving  to  the  mayor  the  right  to  revoke  the 
license  of  any  recalcitrant  hackman  or  drayman. 

504.  The  Belle  Isle  automobile  service.— Detroit — Belle 
Isle  is  Detroit's  principal  park  and  popular  pleasure  ground. 
It  is  located  in  the  Detroit  river  and  is  Joined  to  the  main- 
land by  a  long  bridge  over  which  the  street  ears  are  not  per- 
mitted to  run.  It  is  necessary,  therefore,  for  the  city  to  pro- 
vide some  means  of  transportation  from  the  end  of  the  street 
car  line  across  the  bridge  to  and  around  the  park.  A  cheap 
phaeton  service,  operated  by  horse-power,  has  long  been 
maintained  by  the  park  department  itself.  In  recent  years, 
however,  a  supplementary  automobile  service  has  been .  sup- 
plied by  a  private  company  under  a  contract  with  the  depa,rt-" 

'  Municipal  Ordinances  of  the  City  of  Troy,  1905,  p.  243. 
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ment.  Tlie  original  term  of  this  contract  now  in  force  was 
two  years,  and  the  comijany  agreed  to  furnish  ten  automo- 
biles, each  seating  25  passengers.^  All  the  cars  were  to  be  in 
commission  from  May  to  October.  At  least  one  car  was  to  be 
lun  throughout  the  rest  of  the  year,  and  three  others  were  to 
be  kept  ready  for  use  in  case  of  need.  In  the  summer  the 
cars  were  to  run  as  often  as  traffic  required,  subject  to  the 
direction  of  the  park  department,  but  in  winter  no  regular 
service  oftener  than  once  every  40  minutes  could  be  required, 
except  when  the  park  phaetons  were  discontinued,  when  a 
twenty-minute  service  could  be  called  for,  and  except  during 
the  skating  season,  when  six  ears  were  to  be  in  commission 
ready  to  run  as  often  as  necessary.  The"  automobiles  were  to 
start  at  eight  o'clock  in  the  morning  from  June  to  September 
and  one-half  hour  later  during  the  rest  of  the  year.  They 
could  be  required  to  keep  running  in  the  afternoon  or  evening 
until  the  passenger  traffic  on  Belle  Isle  had  ceased.  The 
specific  routes  to  be  followed  by  the  cars  were  described,  and 
the  park  department  was  to  supply  loading  stations  at 
certain  specified  points.  In  a  trip  around  the  island,  one 
stop-over  ticket  was  to  be  given  to  any  passenger  on  request. 
The  rates  of  fare  across  Belle  Isle  bridge  were  fixed  at  three 
cents  in  summer  and  five  cents  in  winter,  and  the  fare  around 
the  park  was  to  be  fifteen  cents  for  adults  and  ten  cents  for 
children.  Policemen  and  park  musicians  in  uniform  were  to 
be  carried  free,  and  passes  were  to  be  given  to  the  principal 
officials  of  the  park  department.  The  city  was  to  sell  the 
tickets  to  the  passengers  and  redeem  all  that  were  taken  up  by 
the  company,  the  city  retaining  two  per  cent  of  the  gross 
receipts  to  pay  the  cost  of  handling  the  tickets.  The  com- 
pany was  authorized  to  erect  a  building  in  the  park  in  which 
to  keep  and  repair  its  cars.  At  the  expiration  of  the  contract 
this  building  was  to  be  removed.  The  company  was  to  give 
a  $8,000  bond  to  guarantee  the  faithful  performance  of  its 
obligations,  and  the  city  reserved  the  option  to  buy  the  com- 
pany's equipment  at  the  end  of  the  contract  period. 

505.  The  Fifth  Avenue  Coach  line-New  York  City.— 
Fifth  avenue  was  too  aristocratic  for  street  cars  and  so  it  had 
to  have  a  full-fledged  old-fashioned  stage  route.     The  fran- 

'  Abstract  of  contract  furnished  to  the  author  by  Park  Commissioner  Hurlbut, 
August  37, 1910. 
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chises  for  this  line  have  been  granted  directly  by  the  state 
legislature,  and  the  scandals  attending  the  latest  of  these 
grants  are  still  hovering  over  the  political  world.  The  orig- 
inal franchise  granted  in  1886,  authorized  the  Fifth  Avenue 
Transportation  Company  (Limited),  vrithout  further  con- 
sent except  that  of  the  abutting  property  owners,  to  run  a 
line  of  stages  or  carriages  for  the  transportation  of  passengers 
for  hire,  along  Fifth  avenue  and  South  Fifth  avenue  from 
Eighty-ninth  street  south  across  Washington  Park  to  the 
Bleecker  street  elevated  railroad  station.^  License  fees  were 
to  be  paid  at  the  same  rate  as  on  the  old  line  of  stages  that 
had  run  on  Fifth  avenue  from  1850  to  1885.  The  rate  of 
fare  was  limited  to  five  cents.  Three  years  later  the  company's 
routes  were  extended  and  its  functions  enlarged  as  far  as  the 
extensions  were  concerned  to  include  the  carrying  of  parcels.^ 
A  few  years  afterwards  the  company  went  into  bankruptcy 
and  was  succeeded  in  1896  by  the  Fifth  Avenue  Coach  Com- 
pany, which  still  operates  the  line.  It  was  in  1900  that  the 
legislature  by  an  act  to  amend  the  Transportation  Corpo- 
ations  Law  added  to  the  law  a  new  section,  general  in  its 
terms,  which  conferred  unusual  and  extraordinary  powers  up- 
on the  new  company.'  Under  this  act  any  company  owning 
and  operating  a  stage  route  that  had  been  continuou^y  oper- 
ated for  the  five  years  last  past,  in  a  city  of  the  first  class,  was 
"authorized  and  empowered  to  extend  its  existing  routes  at 
any  time  or  times  and  to  operate  the  same  as  extended  with 
stages  and  omnibuses  propelled  by  electricity  or  any  other 
motive  power,  in  and  upon  any  streets  and  highways  of  such 
city,  without  further  or  other  authority,  proceeding,  or  con- 
sent required  under  any  act,  general,  public,  private  or  local ; 
provided,  however,  that  such  extensions  shall  not  become  valid 
until  they  shall  have  been  first  approved  by  the  State  Board 
of  Eailroad  Commissioners."  The  certificate  of  approval 
granted  by  this  board  in  the  case  of  any  particular  extension 
was  to  be  filed  in  the  Secretary  of  State's  ofiice,  and  when 
the  company's  acceptance  had  been  filed  and  the  extension 
put  in  operation  the  company  would  be  authorized  to  raise 
its  rate  of  fare  to  ten  cents  "  for  a  continuous  ride  over  the 
whole  or  any  part  of  the  routes  owned  or  operated  by  it." 

» Laws  of  New  York,  1886,  chapter  638.  » Ibid.,  1889,  chapter  182. 

» Ibid.  1900,  chapter  657. 
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The  company  was  to  pay  to  the  city  a  license  fee  equal  to  the 
charge  then  in>force  for  licensing  similar  stages  and  omni- 
buses, and  also  five  per  cent  of  its  gross  receipts  from  the 
operation  of  its  routes.  Important  extensions  of  route  were 
laid  out  in  1900  and  1901,  and  now  the  company  is  operating 
under  perpetual  franchises  that  relieve  it  entirely  from 
municipal  control. 


PART  IV. 

TAXATION  AND  CONTROL  OF  PUBLIC  UTILITIES. 


CHAPTEE  XXXIX. 

CONSTITUTIONAL    AND    STATUTORY     LIMITATIONS 
AFFECTING  LOCAL  FRANCHISE  GRANTS. 

606.  Scope  and  purpose  of  the  concluding  509.  Municipal  "borne  rule"   in    fran- 

discussion.  cliise  matters. 

507.  The  National    Municipal   League's  510.  What  franchise  limitations  should 

program  In  its  relation  to  fran-  be  putinto  the  state  constitutions  ! 

chises.  511.  What  franchise  limitations  should 

608.  Franchise  provisions    of   the  new  be  put  into  the  general  laws  of  the 

Michigan  constitution.  state  ? 

506-     Scope   and   purpose    of  the    concluding  discussion.— 

Although  this  work  is  entitled  "  Municipal  Franchises  "  its 
scope  has  not  been  strictly  confined  to  urban  franchise 
grants  made  by  local  authorities.  In  some  cases  I  have  dis- 
cussed the  terms  of  leases,  such  as  the  lease  of  the  Los  Angeles 
waterworks,  of  the  Philadelphia  gas  works,  and  of  the  Boston 
subways.  Sometimes  the  discussion  has  related  to  a  mere 
local  contract  supplementing  a  state  franchise  as  in  the  case  of 
the  New  Haven  Water  Company.  In  some  cases  I  have  de- 
scribed regulatory  ordinances  like  the  gas  ordinance  of  Min- 
neapolis. In  many  instances,  especially  in  the  eastern  cities, 
I  have  been  compelled  to  go  to  the  acts  of  the  state  legislature 
to  find  the  local  franchise  grants.  In  a  few  cases  I  have  dis- 
cussed the  terms  of  general  statutes  under  which  public 
utility  companies  are  organized  and  secure  the  right  to  use 
the  public  streets.  In  the  case  of  the  public  utilities  of  the 
District  of  Columbia,  of  the  Hetch-Hetchy  water  project  of 
San  Francisco  and  of  the  electric  traction  bridge  over  the 
Mississippi  river  at  St.  Louis,  it  has  been  necessary  to  re- 
cite the  acts  of  Congress  or  of  the  federal  administration. 
Nevertheless,  in  spite  of  the  multiplicity  of  authorities  from 
which  at  different  times  and  in  different  places  public  utility 
companies  have  secured  franchise  rights  in  city  streets,  the 
main  purpose  of  this  book  has  been  to  deal  with  the  terms 
and  conditions  which  have  been  or  may  properly  be  imposed 
by  the  cities  themselves  in  granting  local  franchises,  leases 
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or  contracts  to  public  utility  companies,  and  to  a  less  extent 
in  passing  regulatory  ordinances  under  the  police  power,  or 
under  the  reserved  rights  mentioned  in  the  franchises  them- 
selves. In  the  brief  concluding  chapters  still  to  be  written, 
it  is  necessary  to  discuss  the  general  principles  of  taxation 
and  control  that  have  been  or  may  be  established  by  the  state ; 
for  all  urban  grants  and  contracts  are  necessarily  conJined 
within  the  lines  laid  down  by  the  sovereign  body.  Many 
volumes  might  be  written  on  the  practice  of  the  various 
states  of  the  Union  in  these  matters,  but  the  limitations  of 
this  book  and  of  the  author's  learning  do  not  permit  a  detailed 
description  here  of  the  constitutions  and  laws  of  forty-six 
commonwealths.  In  this  chapter  I  shall  make  a  few  obser- 
vations of  the  most  general  nature  upon  the  constitutional 
and  statutory  provisions  necessary  or  desirable  to  protect  the 
cities  in  the  exercise  of  their  legitimate  functions  in  relation 
to  public  utilites  and  to  prevent  so  far  as  possible  the  abuse 
of  municipal  discretion  in  these  matters.  In  the  succeeding 
chapters  I  shall  elaborate  somewhat  a  few  of  the  broad 
general  problems  that  have  to  be  considered  in  the  formula- 
tion of  franchise  policy,  whether  state  or  local. 

507.  The  National  Municipal  league's  program  in  its 
relation  to  franchises. — Every  year  since  1894  has  seen  a 
national  Conference  for  Good  City  Government,  held  under 
the  auspices  of  the  National  Municipal  League.  When  the 
civic  reformers  from  various  cities  first  got  together  for 
conference  in  the  early  years  of  the  nation-wide  movement  for 
better  city  government,  many  choice  tales  of  adventure  were 
related.  It  soon  became  apparent  that  between  election  "  In- 
dians "  and  public  utility  highwaymen  no  franchise  was  safe 
anywhere  in  the  United  States,  whether  it  was  the  citizen's 
individual  right  to  vote  or  the  city's  collective  right  to  control 
the  use  of  the  streets.  After  a  few  years  of  mutual  com- 
miseration on  their  experiences  and  mutual  felicitation  on 
their  hopes,  every  tale  of  woe  having  its  consolation  in  the 
joy  of  conflict  and  the  assurance  that  "he  who  fights  and 
runs  away,  may  live  to  fight  another  day,"  one  of  the  re- 
formers, being  of  a  practical  turn  of  mind,  suggested  the 
appointment  of  a  committee  to  formulate  a  plan  of  action 
with  a  view  to  Ininging  order  out  of  chaos  and  providing  a 
constructive  program  of  legislation  intelligently  applicable 
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to  the  general  municipal  problems  of  the  country.  Out  of 
this  suggestion  grew  the  "  Municipal  Program,"  which  was 
formally  promulgated  by  the  League  in  1899.  This  program 
consisted  of  a  series  of  constitutional  amendments  suitable 
for  incorporation  into  the  constitutions  of  the  various  states 
and  the  form  of  a  general  municipal  corporations  law  suit- 
able for  enactment  by  the  state  legislatures.  While  this  pro- 
gram has  not  been  adopted  in  its  entirety  in  any  state,  the 
franchise  provisions,  with  which  we  alone  are  here  concerned, 
have  in  a  considerable  measure  marked  out  the  lines  along 
which  the  progress  of  the  last  ten  or  twelve  years  has  been 
made  in  this  particular  department  of  municipal  affairs. 

The  leading  franchise  principles  laid  down  in  the  constitu- 
tional amendments  proposed  by  the  League  were  the  fol- 
lowing : 

1.  That  the  legislature  shall  not  pass  any  private  or  local  bill  granting 
to  any  private  person  or  corporation  "any  exclusive  privilege,  im- 
munity, or  franchise  whatever." 

2.  That  the  city's  franchises  shall  be  inalienable  except  by  a  fo\ir-fif  ths 
vote  of  the  city  cp.uncil  and  with  separate  and  additional  approval  by 
the  mayor. 

3.  That  no  franchise  shall  be  granted  for  a  longer  teim  than  twenty- 
one  years. 

4.  That  the  city  may,  in  granting  a  franchise,  provide  for  the  acqui- 
sition of  the  jjTant  by  the  city  at  the  end  of  the  franchise  period  without 
compensation,  or  may  provide  for  the  taking  over  of  the  property  upon 
payment  of  a  fair  valuation  not  including  any  value  for  tlie  franchise 
itself. 

5.  That  provision  shall  be  made  in  every  franchise  grant  requiring 
the  grantee  to  give  efficient  service  at  reasonable  rates. 

6.  That  provision  shall  be  made  in  every  franchise  grant  for  main- 
taining the  property  of  the  grantee  in  good  order  throughout  Ihe  fran- 
chise period. 

7.  That  every  public  service  corporation  exercising  a  local  franchise 
shall  make  to  the  city  detailed  quarterly  reports  of  receipts,  expendi- 
tures, debts  and  assets. 

8.  That  the  accounts  of  every  such  corporation  shall  be  open  to  in- 
spection by  the  city's  finance  department. 

9.  That  municipal  bonds  authorized  by  a  two-thirds  vote  of  the  city 
council,  approved  by  the  mayor  and  ratified  by  the  people  at  the  polls, 
and  issued  to  provide  for  a  specific  undertaking  from  which  the  city 
will  derive  a  revenue,  shall  not  be  included  in  the  debt  limit  unless  the 
enterprise  fails  to  pay  operating  expenses  and  interest  and  sinking  fund 
charges,  and  not  even  in  that  case  if  the  bonds  are  secured  solely  by  the 
receipls  of  the  specific  undertaking. 

10.  That  every  city  may,  by  popular  vote,  establish  in  municipal 
nffairs  a  system  of  direct  legislation  and  a  scheme  of  minority  or  pro- 
portional representation, 
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The  principle  last  mentioned  affects  franchise  matters  only 
indirectly  by  affecting  local  governmental  procedure.  It 
is  of  great  importance,  however,  as  the  possible  requirement 
of  a  referendum  on  franchise  grants  might  change  completely 
the  essential  relations  of  the  city  to  its  public  utilities. 

In  addition  to  the  principles  just  enumerated  as  being  set 
forth  in  the  League's  proposed  constitutional  amendments, 
certain  supplementary  franchise  principles  were  included  in 
the  proposed  municipal  corporations  act  recommended  by  the 
League,  as  follows: 

1.  That  the  city  "may,  if  it  deems  proper,  acquire  or  construct,  and 
may  also  operate  on  its  own  account,  and  miiy  regulate  or  prohibit  the 
construction  or  operation  of  railroads  or  other  means  of  transit  or  trans- 
portation and  methods  for  the  production  or  transmission  of  heat,  light, 
electricity,  or  other  power,  in  any  of  their  forms,  by  pipes,  wires  or 
other  means." 

3.  That  the  city  may  acquire  property  within  or  without  the  city 
limits  by  purchase,  by  gift  or  by  condemnation  proceedings. 

3.  That  the  administrative  service  of  the  city  shall  be  organized  and 
conducted  on  the  merit  system  under  the  jurisdiction  of  a  municipal 
civil  service  commission. 

4.  That  every  franchise  grant,  in  addition  to  any  other  form  of  com- 
pensation, shall  provide  for  the  payment  to  the  city  of  a  certain  per- 
centage of  the  grantee's  gross  receipts. 

5.  Tliat  the  city  controller  shall  prescribe  the  forms  of  accounts  for 
franchise-holding  companies,  such  forms  to  be  as  far  as  practicable 
uniform  for  all  grantees. 

6.  That  the  reports  of  franchise-holding  companies  shall  be  public 
records  and  shall  be  printed  in  the  city  controller's  annual  report. ' 

508.  Franchise  provisions  to  the  new  Michigan  constitn- 
tion. — Although  the  scope  of  this  book  does  not  permit  me 
to  go  into  the  provisions  of  the  various  state  constitutions  rela- 
tive to  franchises,  it  seems  advisable  to  make  an  exception  in 
the  case  of  Michigan,  both  because  the  readjustment  of  fran- 
chise matters  was  perhaps  the  most  important  moving  cause 
for  the  revision  of  the  constitution  and  also  because  the  con- 
stitutional convention,  in  the  preparation  of  sections  relating 
to  cities  and  city  problems,  had  the  benefit  of  the  services  of 
Prof.  John  A.  Fairlie,  then  of  the  University  of  Michigan,  a 
recognized  expert  in  the  theory  of  administration  and  local 
government.    An  old  provision  of  the  Michigan  constitution 

>  The  "  Municipal  Propratn  "  maybe  found  in  the  Proceedinigs  of  the  Columbus 
Conference  for  Good  City  Government,  180!).  It  was  issued  in  a  separate  boolc 
entitled  "  A  Municipal  Program,''  but  tliia  volume  Is  now  out  of  print.    The  "  Pro- 

§ram  "  it,.selt  has  recently  been  reprinted,  however,  in  Mr.  Horace  E.  Deming's 
ooli,"  The  Government  of  American  Cities," 
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foibidding  the  state  to  engage  in  any  work  of  internal  im- 
provement had  been  interpreted  by  the  state  courts  as  pro- 
hibiting municipal  ownership  of  street  railways  in  Detroit. 
For  a  number  of  years  Detroit  had  been  trying  to  get  the 
constitution  changed  so  as  to  make  "  municipal  home  rule  " 
in  franchise  matters  possible.  This  right  was  finally  secured 
when  the  revised  constitution  went  into  eifect  January  1, 
1909. 

One  section  of  the  new  instrument  provides  that  the  legis- 
lature shall  pass  no  local  or  special  act  in  any  case  where  a 
general  act  can  be  made  applicable,  and  that  "no  local  or 
special  act  shall  take  effect  until  approved  by  a  majority  of 
the  electors  voting  thereon  in  the  district  to  be  affected."  ^ 

Another  section  provides  that  subject  to  other  provisions 
of  the  constitution,  "  any  city  or  village  may  acquire,  own 
and  operate,  either  within  or  without  its  corporate  limits, 
public  utilities  for  supplying  water,  light,  heat,  power  and 
transportation  to  the  municipality  and  the  inhabitants  there- 
of; and  may  also  sell  and  deliver  water,  heat,  power  and  light 
without  its  corporate  limits  to  an  amount  not  to  exceed 
twenty-five  per  cent  of  that  furnished  by  it  within  the  corpo- 
rate limits,  and  may  operate  transportation  lines  without  the 
municipality  within  such  limits  as  may  be  prescribed  by  law : 
Provided,  That  the  right  to  own  or  operate  transportation 
facilities  shall  not  extend  to  any  city  or  village  of  less  than 
twenty-five  thousand  inhabitants."  ^ 

The  constitution  also  provides  that  "  when  a  city  or  village 
is  authorized  to  acquire  or  operate  any  public  utility  it  may 
issue  mortgage  bonds  therefor  beyond  the  general  limit  of 
bonded  indebtedness  prescribed  by  law:  Provided,  That 
such  mortgage  bonds  issued  beyond  the  general  limit  of 
bonded  indebtedness  prescribed  by  law  shall  not  impose  any 
liability  upon  such  city  or  village,  but  shall  be  secured  only 
upon  the  property  and  revenues  of  such  public  utility,  includ- 
ing a  franchise  stating  the  terms  upon  which,  in  case  of  fore- 
closure, the  purchaser  may  operate  the  same,  which  franchise 
shall  in  no  case  extend  for  a  longer  period  than  twenty  years 
from  the  date  of  the  sale  of  such  utility  and  franchise  on 
foreclosure."'  ^ 

'  Article  V,  section  80.  '  Article  VIII,  section  83. 

>  Article  VIII,  section  S4. 
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Thu  constitution  also  limits  all  Iiancliises  or  licenses 
granted  by  municipalilies  to  a  maximum  period  of  thirty 
years : '  and  provides  that  no  public  utility  franchise,  not  re- 
vocable at  will,  shall  be  granted  by  any  city  or  village  unless 
approved  by  a  three-fiftlis  vote  of  the  electors,  including 
women  taxpayers.^  On  the  other  hand,  a  similar  vote  is  re- 
(juired  before  a  city  or  village  is  authorized  to  acquire  a 
public  utility.  In  townships  all  franchises  not  revocable  at 
will  require  a  majority  vote  instead  of  a  three-fifths  vote  of 
the  electors.^  Subject  to  the  general  laws  of  the  state,  cities 
and  villages  are  authorized  to  frame,  adopt  and  amend  their 
own  charters.* 

Finally,  the  constitution  expressly  reserves  to  all  cities, 
villages  and  townships  "  the  reasonable  control  of  their  streets, 
alleys  and  public  places,"  and  provides  that  no  person  or 
corporation  operating  a  public  utility  "  shall  have  the  right 
to  the  use  of  the  highways,  streets,  alleys  or  other  public 
places  of  any  city,  village  or  township  for  wires,  poles,  pipes, 
tracks  or  conduits,  without  the  consent  of  the  duly  con- 
stituted authorities  of  such  city,  village  or  township;  nor  to 
tran.=act  a  local  business  therein  without  first  obtaining  a 
franchise  therefor  from  such  city,  village  or  township."  ° 

509.  Iffiunicipal  "  home  rule  "  in  franchise  matters. — The 
ignorant,  partisan  or  corrupt  interference  of  state  legislatures 
in  the  details  of  urban  administration  and  the  control  of 
urban  streets  has  given  rise  to  a  widespread  sentiment  in 
favor  of  "municipal  home  rule,"  so-called.  It  is  often 
urged  that,  particularly  with  reference  to  the  disposition  of 
franchises  and  the  undertaking  of  municipal  ownership  and 
operation,  every  city  should  have  the  right  to  do  as  it  pleases. 
Even  a  dozen  years  ago  this  contention  had  considerably 
more  force  than  it  has  to-day.  The  extension  of  urban  transit 
lines  into  the  suburbs  and  the  rapid  development  of  interur- 
ban  street  railways  have  removed  almost  every  street  railway 
system  from  the  domain  of  purely  local  interest.  It  is 
obvious  that  as  soon  as  a  transit  system,  which  both  public  in- 
terest and  corporate  advantage  require  to  be  operated  as  a 
unit,  has  spread  out  into  the  streets  of  two  or  more  muni- 
cipalities the  absolute  home  rule  of  any  one  of  them,  even  as 

•  Article  VIII,  section  29.  >  Ibid.,  sec.  SB,  » Ibid.,  sec,  19. 

•  Jbid.,  sec,  81.  •  Tbid.,  sec,  S8. 
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to  the  streets  within  its  own  borders,  is  made  impossible  by 
the  interests  of  the  others  in  the  maintenance  and  adequate 
development  of  the  entire  street  railway  service.  The  tele- 
graph has  never  been  a  local  public  utility  except  in  a 
restricted  sense,  and  the  great  expansion  of  long  distance 
telephone  communication  has  made  every  local  telephone 
system  dependent  for  its  usefulness  upon  its  outside  connec- 
tions. It  would  be  perfectly  idle  to  maintain  under  these 
circumstances  that  the  terms  and  conditions  upon  which 
the  streets  of  each  city  or  town  may  be  used  for  telephone 
purposes  should  be  wholly  dependent  upon  the  will  of  the 
local  authorities  of  the  particular  political  subdivision.  Arti- 
ficial gas  may  be  regarded  as  a  strictly  local  utility  the  con- 
trol of  which  should  be  left, to  each  itfdividual  community,- 
but  the  opening  of  the  natural  gas  fields  and  the  construction 
of  pipe  lines  hundreds  of  miles  long  across  states  and  past 
numerous  cities  have  destroyed  urban  independence  in  regard 
to  natural  gas  franchises.  It  is  contrary  to  the  interests  of  the 
state  that  one  city  should  act  in  the  matter  without  reference 
to  the  interests  of  other  communities,  and  the  competition  of 
many  cities  for  a  limited  supply  over  which  they  have  no- 
control  reduces  them  all  to  a  condition  of  relative  helplessness 
in  dealing  with  the  natural  gas  company.  With  the  increase 
in  the  density  of  population  and  the  size  and  number  of 
cities  the  interurban  or  even  state-wide  importance  of  water 
supply  development  and  sewage  disposal  plants  has  already 
been  recognized  in  many  quarters.  Whether  waterworks  and 
sewer  systems  are  owned  and  operated  by  the  city  itself  or  by 
private  companies  under  franchises  granted  by  the  city,  the 
day  is  past  in  most  sections  of  the  country  when  each  com- 
munity could  safely  be  permitted  to  be  a  law  unto  itself  in 
these  matters.  A  few  years  ago  electric  light  and  power 
plants  were  local  utilities,  but  with  the  development  of  water 
power  and  the  transmission  of  electric  current  to  distant 
points,  each  separate  city  has,  to  a  considerable  extent,  lost 
control  of  the  situation,  and  conversely  has  secured  a  legitimate 
interest  in  the  terms  and  conditions  of  water  power  and  elec- 
tric distribution  franchises  granted  by  other  communities. 

In  spite,  however,  of  the  rapidly  increasing  complexity  of 
public  utility  interests  and  the  necessary  development  of  state 
control,  the  general  theory  of  home  rule  remains  sound  if 
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properly  modified  and  supplemented  to  meet  new  conditions. 
Every  local  community  should  undoubtedly  have  a  reason- 
able control  over  the  public  streets  vfithin  its  boundaries  and 
should  also  enjoy  a  sufficiently  broad  grant  of  powers  to 
enable  it  to  undertake  the  operation  of  public  utilities  directly 
if  it  desires  to-do  so  and  is  willing  to  submit  to  reasonable 
general  restrictions  as  to  the  nature  and  extent  of  its  indebted- 
ness, the  mode  of  preserving  efficiency  of  administration  and 
the  procedure  to  be  followed  in  determining  important  ques- 
tions of  public  policy.  Undoubtedly  the  city  has  a  right  to 
be  protected  from  the  wanton  betrayal  of  its  interests  by  an 
outside  governing  body  like  the  state  legislature.  On  the 
other  hand  the  city  has  no  legitimate  claim  to  home  rule  that 
would  permit  it  to  interfere  with  the  proper  development  of 
interurban  utilities  or  to  bind  now  the  city  of  the  future  by 
ironclad  grants  or  contracts  running  indefinitely  or  for 
long  periods  to  come.  After  all,  the  day  of  walled  cities  is 
past,  and  now  an  urban  community  is  primarily  a  congested 
spot  on  the  state  map,  a  center  of  population  and  industrial 
activity  intimately  related  to  the  personal  and  property  inter- 
ests of  all  the  citizens  within  its  sphere  of  influence,  which 
often  extends  to  and  beyond  the  boundaries  of  the  common- 
wealth itself.  Public  utilities,  although  still  comparatively 
simple  industries,  have  grown  far  enough  beyond  merely  local 
bounds  to  require  complex  governmental  machinery  to  oper- 
ate or  regulate  them. 

510.  What  franchise  limitations  should  be  put  into  the 
state  constitutions  ?  — The  constitutional  provisions  recom- 
mended by  the  National  Municipal  League  have  been  de- 
scribed in  a  preceding  section.  The  provisions  actually  con- 
tained in  the  new  constitution  of  Michigan  have  also  been  set 
forth. "  The  purpose  of  these  and  other  constitutional  provi- 
sions relating  to  franchise  matters  is  two-fold.  In  tlie  first 
place,  experience  has  demonstrated  the  necessity  for  limiting 
the  power  of  the  legislature,  as  the  general  agent  of  the  state 
for  the  exercise  of  sovereignty,  to  confer  upon  private 
agencies  special  privileges  for  the  use  of  the  public  highways 
of  particular  localities.  For  example,  the  state  of  New  York, 
after  many  years  of  legislative  liberality  towards  particular 
street  railway  companies,  amended  its  constitution  in  1874 
60  as  to  forbid  the  legislature  to  authorize  the  construction 
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of  any  railroad  in  the  streets  except  with  the  consent  of  the 
local  authorities.^  This  amendment  went  even  farther  and 
stipulated  that  the  consent  of  the  majority  in  interest  of  the 
abutting  property  owners  must  be  secured,  or  if  that  was  im- 
possible then  the  favorable  determination  of  special  commis- 
sioners appointed  by  the  general  term,  now  the  appellate 
division,  of  the  supreme  court  to  pass  upon  the  question 
whether  or  not  the  railroad  should  be  constructed  or  operated. 
In  the  second  place,  it  has  often  been  found  that  private 
interests  which  had  received  special  favors  from  the  legisla- 
ture were  powerful  enough  to  prevent  even  the  enactment  of 
laws  giving  to  cities  powers  sufficiently  broad  to  enable  then), 
to  deal  with  public  utility  problems  advantageously.  It  has 
been  especially  difficult  for  cities  to  get  adequate  authority  to 
undertake  municipal  ownership  as  an  alternative  to  granting 
franchises  unfavorable  to  the  city.  Both  the  specific  limita- 
tion of  the  legislature  and  the  positive  grant  of  powers  to 
municipalities  by  constitutional  enactment  are  cumbersome 
and  likely  to  work  badly  in  certain  cases,  but  they  have  been 
rendered  temporarily  necessary  by  the  imperfect  functioning 
of  our  machinery  of  government,  and  particularly  by  the 
sinister  combination  of  private  business  and  private  political 
interests  that  has  exercised  a  dominating  influence  over  legis- 
lation. By  such  constitutional  provisions  an  effort  is  made  so 
to  distribute  the  functions  of  the  government  as  to'  make  the 
agencies  of  sovereignty  more  responsive  to  the  will  of  the 
sovereign.  Corrupt  legislatures,  not  directly  responsible  to 
the  people  of  particular  cities,  and  not  held  to  strict  account 
for  those  of  their  acts  in  which  their  own  constituents  had 
no  recognized  interest,  have  been  wilfully  unwise  in  the  exer- 
cise of  their  powers  and  wilfully  unmindful  of  the  interests 
of  the  communities  primarily  concerned  in  franchise  matters 
affected  by  legislation. 

Under  existing  circumstances  I  would  suggest  that  the 
following  guarantees  and  limitations  should  be  given  a  con- 
stitutional status  in  the  several  states: 

1.  Every  city  to  have  the  right  to  construct,  acquire  and 
operate  public  utilities  if  it  chooses  to  do  so. 

2.  No  franchise  to  iise  the  streets  to  be  granted  by  the 
legislature^  by  private  or  local  bill. 

'  Article  III,  section  18,  of  tile  present  constitution  of  New  York. 
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3.  If  a  debt  limit  is  establislied,  bonds  issued  for  self- 
sustaining  ■  public  utilities  not  to  be  included  within  the 
limit. 

4.  Ko  term  franchise  to  be  granted  for  longer  than  thirty 
years. 

5.  The  optional  referendum  on  all  term  franchises  to  be 
guaranteed  on  petition  of  five  per  cent  of  the  electors. 

6.  For  the  construction  of  street  railways,  the  consent  of 
the  property  owners,  or  the  favorable  determination  of  com- 
missioners after  a  public  inquiry  to  be  required. 

511.  What  franchise  limitations  should  be  put  into  the 
general  laws  of  the  state  ? — There  are  four  classes  of  general 
legislation  which  have  to  be  considered  in  any  discussion  of 
statutory  limitations  in  connection  with  local  franchise 
grants.  These  are  (1)  the  general  laws  for  the  incorporation 
of  cities  and  villages;  (3)  the  general  laws  for  the  incorpora- 
tion of  public  utility  companies;  (3)  tlie  general  laws  for  the 
regulation  of  public  utility  services  and  rates,  such  as  the  laws 
establishing  public  service  commissions;  and  (4)  the  gen- 
eral tax  laws.  Assuming  that  the  principles  suggested  in  the 
preceding  section  have  been  embodied  in  the  constitution,  I 
would  suggest  that  the  following  additional  matters  be  cov- 
ered in  the  general  laws: 

In  the  general  municipal  corporations  law,  or  for  that 
matter  in  the  city's  special  charter  if  it  has  one,  provision 
should  be  made  prescribing  the  procedure  to  be  followed  in 
the  grant  of  franchises.  Publicity  should  be  secured  by  due 
public  announcement  of  the  pending  application  or  scheme 
by  advertisements  in  the  newspapers  and  by  posted  notices 
in  conspicuous  public  places,  and,  if  it  is  a  street  railway 
proposition,  at  numerous  points  along  the  proposed  route.  Af- 
ter public  hearings  have  been  held  and  the  form  of  the  pro- 
posed grant  whipped  into  final  shape,  the  proposition  should 
be  held  in  abeyance  by  the  council  for  at  least  four  weeks  be- 
fore final  passage.  In  cities  where  a  city  paper  is  published 
it  is  unnecessary  and  wasteful  tcf  require  the  publication 
of  the  franchise  contract,  unabridged,  in  the  daily  newspapers. 
A  brief  abstract  with  a  reference  to  the  issue  of  the  city  paper 
in  which  the  form  of  franchise  is  published  in  full  will 
be  sufficient.  In  the  preparation  of  the  franchise  form  the 
city  council  should  be  required  to  consult  the  special  officer, 
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commission  or  clepart:ment  charged  with  having  intelligence 
on  franchise  matters.  On  final  passage  the  ordinance  or  reso- 
lution should  require  the  affirmative  vote  of  at  least  a 
majority,  perhaps  tw^o-thirds,  of  all  the  members  'elected  to 
the  council  or  other  franchise-granting  body.  The  separate 
approval  of  the  mayor  should  also  be  required  and  his  veto 
should  be  final,  unless  the  council  chooses  to  order  a  referen- 
dum, in  which  case  approval  of  the  franchise  by  a  majority 
of  the  electors  taking  part  in  the  election  should  operate  to 
override  the  veto.  The  law  should  make  the  necessary  de- 
tailed provisions  for  an  optional  referendum  on  the  franchise 
grant,  in  case  it  is  not  vetoed,  dependent  upon  the  petition 
of  a  required  percentage  of  the  voters,  to  be  filed  within 
thirty  or  sixty  days  after  the  approval  of  the  franchise  by 
the  mayor.  In  the  case  of  a  mere  revocable  permit  or  a  fran- 
chise that  by  its  terms  may  be  revoked  upon  the  city's  pur- 
chasing the  plant,  provision  should  be  made  for  the  initiation 
of  the  revoking  resolution  or  the  purchasing  ordinance,  either 
in  the  council  itself  or  by  popular  petition,  with  the  right 
reserved  to  the  petitioners  to  force  a  referendum  if  the  coun- 
cil refuses  to  take  action  in  line  with  their  petition.  This 
particular  phase  of  the  subject  will  be  discussed  more  in  de- 
tail in  the  next  chapter.  The  general  municipal  law,  or 
the  special  city  charter,  should  confer  upon  the  city  specific 
authority  to  require  reasonable  extensions  of  service  of  all 
public  utility  corporations  using  the  streets  of  the  city,  sub- 
ject perhaps  to  an  appeal  by  the  companies  to  the  state  com- 
mission in  the  case  of  extensions  requiring  the  investment  of 
large  amounts  of  new  capital  in  more  or  less  undeveloped  sec- 
tions. The  city  should  be  authorized  to  require  the  grantee 
to  maintain  the  utility  plant  at  the  highest  practicable  stan- 
dard of  efficiency  and  to  provide  for  the  amortization  of  the 
capital  invested.  In  general,  the  city  should  be  given  a  free 
hand  in  imposing  conditions  upon  franchise-holders,  with  a 
proviso  to  the  effect  that  such  conditions  shall  not  be  in  con- 
flict with  the  general  policy  of  the  state  as  expressed  in  its 
general  statutes,  whether  passed  before  or  after  the  grant 
of  the  local  franchise.  In  case  of  apparent  inconsistency  be- 
tween local  and  state  franchise  requirements,  the  matter 
should  be  determined  by  the  state  utilities  commission.  Or- 
dinances providing  for  the  construction  or  acquisition  of  pub- 
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lie  utilities  by  the  city,  like  franchise  grants,  should  be  sub- 
ject to  the  optional  referendum,  and,  as  in  the  case  of  the 
revocation  of  franchises,  the  right  to  initiate  them  by  peti- 
tion should  be  reserved  to  the  people. 

The  general  laws  providing  for  the  incorporation  of  public 
utility  companies  should  be  as  simple  as  possible  and  should 
be  so  drafted  as  to  avoid  any  inconsistency  with  the  fran- 
chise policy  of  the  state  as  outlined  in  the  constitution  and 
elaborated  in  the  general  municipal  law.  In  addition  to  the 
details  of  corporate  organization,  these  laws  should  carefully 
define  the  powers  of  the  several  classes  of  public  utility  cor- 
porations, to  be  exercised  subject  to  such  consents  and  public 
regulation  as  may  be  provided  for  in  other  statutes.  It  is 
inexcusable  for  the  state  to  grant  a  complete  franchise  for 
the  use  of  the  streets  in  the  general  charter  of  the  corpora- 
tions. In  all  cases  further  procedure  in  the  way  of  local 
consents  or  the  permission  of  a  state  board,  one  or  both, 
should  be  required.  The  general  corporation  laws  should 
lay  down  the  policy  of  the  state  with  reference  to  intercom- 
pany relations,  leases,  consolidations,  mergers,  interchange  of 
trackage  rights  or  the  use  of  other  facilities,  mortgages,  fore- 
closures, reorganizations,  and  reports  to  the  city  and  state. 
All  such  laws  should  be  subject  to  amendment  or  repeal  in 
the  discretion  of  the  legislature. 

The  general  regulatory  statutes  of  the  state  should  pro- 
vide for  a  permanent  expert  commission  to  exercise  the 
administrative  jurisdiction  of  the  state  with  reference  to  all 
public  utilities.  This  particular  subject  will  be  discussed 
more  at  length  in  a  succeeding  chapter.  Suffice  it  here  to 
say  that  the  general  functions  of  such  a  commission  should  be 
to  prescribe  forms  of  accounts  and  reports ;  to  regulate  rates, 
equipment  and  service  so  far  as  the  state  assumes  jurisdic- 
tion of  those  matters;  to  determine  whether  or  not  public 
convenience  and  necessity  require  that,  so  far  as  the  state  is 
concerned,  a  particular  company  should  be  permitted  to  oper- 
ate ;  to  pass  on  all  local  franchise  grants  and  regulatory  ordi- 
nances for  the  purpose  of  determining  whether  or  not  they 
conflict  in  any  way  with  the  general  policies  of  the  state  as 
established  in  the  law;  to  keep  a  complete  file  of  all  corporate 
documents  showing  the  organization,  rights,  property  and 
operation  of  every  public  utility  company  in  the  state;  and 
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to  pass  upon  all  stock,  bond  and  note  issues  and  all  inter- 
company leases  or  agreements. 

The  tax  laws  of  the  state  should  provide  a  uniform  system 
for  the  valuation  of  public  utility  properties  for  taxing  pur- 
poses and  should  provide  for  the  equalizing  of  their  burdens. 
I  am  inclined  to  the  opinion  that  the  state  is  justified  in  lay- 
ing down  absolutely  the  general  policy  of  taxation  to  be 
applied  to  utility  corporations  and  in  compelling  all  local 
schemes  of  franchise  compensation  to  square  with  it.  This 
matter  will  be  discussed  more  at  length  in  the  chapter  on 
compensation  and  franchise  taxation. 


CHAPTEK  XL. 

THE  INITIATIVE  AND  THE  REFERENDUM  IN  FRAN- 
CHISE MATTERS. 

B13.  Eaasons  for  participation   oE    tlie    BIT.  Attitude  ot  publio  service  corpora- 
electors  in  franchise  granting.  tions    toward    the   initiative   and 

513.  The    obligatory    referendum     on  referendum  on  franchises. 

franchises.  618.  Attitude  of  the  people  toward  polit- 

514.  The  optional  referendum  on  tran-  ioal  leaders  under  the   initiative 

chises.  and  referendum  on  franchises. 

515.  The  popular  initiative  la  franchise    519.  The  initiative   and  referendum  on 

granting.  questions   relating   to   municipal 

516.  Size  of  petitions,  majority  required,  ownership. 

and  qualiBcationsofthe  electoi-ate. 

512.    Reasons  for  participation  of  the  electors  in  franchise- 
granting No  one  disputes  the  fact  that  a.  modern  franchise, 

drawn  up  in  the  form  of  an  elaborate  contract,  is  a  thing  that 
should  be  subjected  to  the  fire  of  criticism  and  publicity.  It 
is,  moreover,  a  very  complex  thing  which  is  almost  certain 
to  need  rewriting  or  revision  in  important  particulars  after 
it  is  first  proposed.  It  is  admirably  suited  to  a  procedure 
involving  reference  to  a  public  utility  commission  or  depart- 
ment, or  a  standing  committee  of  the  city  council,  to  be 
threshed  out  with  the  help  of  public  hearings,  publication  and 
negotiation.  With  the  procedure  properly  guarded  in  the 
constitution,  the  general  statutes  or  the  city  charter,  there 
is  no  reason  why  every  citizen  or  group  of  citizens  desiring 
to  take  a  hand  in  the  formulation  of  the  city's  franchise 
policy  should  not  have  a  chance  to  do  so  even  without  the  in- 
itiative or  the  referendum.  The  influence  of  public  utility 
corporations  upon  municipal  politics  has  in  many  cases  been 
so  sinister,  however,  as  to  create  in  the  popular  mind  a  pro- 
found distrust  of  the  city  council  in  relation  to  franchise  mat- 
ters. The  possession  of  a  monopoly  privilege  for  the  perfor- 
mance of  a  public  service  in  the  streets  for  hire,  under  the  im- 
perfect conditions  of  public  regulation  which  have  prevailed, 
has  in  the  past  seemed  so  great  a  prize  that  the  mere  lodg- 
ment of  arbitrary  power  in  a  board  of  aldermen  to  give  or 

no 


THE  INITIATIVE  AND  THE  REFERENDUM.  7II 

withhold  the  privilege  has  been  an  extremely  effective  tempta- 
tion to  corruption.  It  is  not  necessary  to  describe  again  in 
this  place  the  various  temptations  to  public  wrong  which 
have  already  been  gone  over  in  the  first  volume  of  this  book. 
Suffice  it  to  say  that  the  formal  reservation  of  the  right  of  the 
electors,  to  participate  in  franchise-granting  by  means  of  the 
initiative  and  referendum  is  the  outgrowth  of  the  feeling  that 
elected  representatives  cannot  be  trusted  with  arbitrary  power 
to  dispense  special  privileges  to  private  individuals  or  cor- 
porations for  profitable  exploitation.  No  one  can  seriously 
dispute  the  fact  that  a  city  council  or  a  municipal  commis- 
sion, even  if  composed  of  members  of  only  average  intelligence, 
is  better  qualified  in  a  straightforward  negotiation  to  work  out 
the  terms  of  a  franchise  than  is  the  general  body  of  the  elec- 
torate. It  follows  that  with  the  gradual  improvement  in  the 
machinery  for  public  regulation  of  operating  utility  com- 
panies and  the  gradual  elimination  of  the  value  of  franchises 
as  special  privileges,  the  temptations  that  warp  the  alder- 
manic  mind  and  interfere  with  the  consideration  of  franchise 
questions  on  their  merits  will  be  removed,  and  consequently 
there  will  be  less  reason  for  the  actual  submission  of  fran- 
chise contracts  to  popular  vote  for  ratification  or  rejection. 
At  the  present  time,  however,  there  is  still  abundant  reason 
for  not  conferring  upon  our  agents,  the  aldermen,  the  ulti- 
mate authority  to  close  franchise  deals  without  giving  us  the 
last  word  in  regard  to  them. 

There  always  will  be  a  reason  for  giving  the  owners  of 
property  abutting  on  any  particular  street  something  to  say 
about  the  construction  of  a  street  railway  in  front  of  their 
premises.  But  the  refusal  of  a  particular  abutter  or,  in- 
deed, of  a  majority  of  the  abutters  to  give  their  consent 
ought  not  to  be  a  final  bar  against  the  construction  of  the 
railway.  While  the  objections  of  property  owners  should  be 
given  considerable  weight,  the  general  i'nterest  of  the  com- 
munity in  .having  a  comprehensive  and  convenient  transit 
system  should  always  be  the  ultimate  determining  factor  in 
laying  out  street  railway  routes.  If  the  property  owner  is 
actually  damaged  beyond  having  his  feelings  hurt,  he  should 
be  compensated  as  a  part  of  the  cost  of  the  enterprise. 

513.  The  obligatory  referendum  on  franchises. — The  dis- 
trust of  state  legislatures  and  city  councils  has  gone  so  far 
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in  some  states  and  cities  as  to  cause  the  establishment  of 
the  rule  that  no  franchise  for  the  use  of  the  streets  can  be 
granted  without  a  formal  vote  of  the  electorate.  This  is 
the  law  throughout  the  states  of  Iowa  and  Oklahoma,  as 
well  as  in  the  city  of  Nashville.  In  Colorado  all  franchises 
require  the  approval  of  the  taxpaying  electors.  In  Michigan, 
under  its  new  constitution,  franchises  in  cities,  unless  made 
terminable  at  will  by  the  authorities  granting  them,  must 
be  ratified  by  a  three-fifths  vote  of  the  general  electorate  plus 
women  taxpayers.  Doubtless,  in  some  cases,  notably  in  Des 
Moines  and  Detroit,  the  street  railway  companies  are  more  un- 
willing to  admit  that  their  old  franchises  have  expired  or  can 
expire  than  they  would  be  if  new  franchises  could  be  granted 
them  without  the  approval  of  the  people.  It  may  be,  therefore, 
that  the  incorporation  of  the  obligatory  referendum  in  the 
franchise  laws  of  a  state  or  a  city  will,  in  particular  instances, 
make  it  more  rather  than  less  difficult  to  get  a  modern  fran- 
chise policy  agreed  upon.  In  Detroit  the  street  railway  com- 
pany is  now  claiming  that  its  expiring  franchises  do  not  really 
expire;  that  only  their  terms  and  conditions  expire.  Aside 
from  its  effect  in  making  the  companies  more  tenacious  of 
their  claims  under  old  grants,  it  may  be  doubted  whether  the 
obligatory  referendum  on  all  franchise  grants  is  justified  in 
theory.  The  policy  is  certainly  not  justified  if  it  applies  to 
all  minor  extensions  and  supplementary  grants  in  cities  where 
such  grants  are  numerous.  It  should  be  noted,  however, 
that  where  a  correct  franchise  policy  is  followed,  substantially 
no  unimportant  and  fag-end  franchises  would  be  granted. 
There  would  be  in  each  city  one  general,  comprehensive  fran- 
chise settlement  for  each  utility,  and  extensions  of  service  as 
made  necessary  by  public  needs  would  be  provided  for  as  a 
part  of  the  main  franchise,  not  as  a  series  of  neW  grants. 
Under -such  conditipns  there  would  be  very  few  franchises  to 
be  voted  on,  and  each  one  of  them  would  be  of  sufficient 
general  importance  to  appeal  to  the  interest  and  intelligence 
of  the  voters.  Wliile,  even  under  these  conditions,  the  obli- 
gatory referendum  may  not  be  strictly  necessary,  there  is  no 
serious  objection  to  it  and  it  has  the  advantage  of  putting 
upon  the  people  themselves  the  ultimate  responsibility  for 
the  terms  and  conditions  under  which  public  utilities  are  to 
be  operated.     This  responsibility  is  conducive  to  civic  intel- 
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ligence  and  probably  tends  toward  more  harmonious  relations 
with  the  companies  and  the  men  actively  engaged  in  public 
utility  service. 

In  cities  where  the  theory  of  competition  in  public  utilities 
still  prevails  so  that  a  new  grant  has  to"  be  made  every  little 
while  to  secure  extensions,  which  perhaps  are  confined  to 
small  sections  of  the  city,  the  obligatory  referendum  would 
be  a  nuisance,  unless  the  very  bother  of  it  compelled  the 
adoption  of  a  simpler  and  better  policy  in  regard  to  fran- 
chise grants.  In  New  York  City,  for  example,  it  would  be 
absurd  to  make  the  people  vote  on  every  one  of  the  small  and 
sectional  franchises  now  granted  from  time  to  time,  while 
on  the  other  hand  it  would  be  of  the  highest  value  to  require 
a  vote  of  the  electors  on  a  standard  form  of  street  railway, 
gas,  electric  or  telephone  franchises,  or  upon  a  general  set- 
tlement ordinance  for  any  one  of  these  utilities  applying  to 
the  entire  city. 

514.  The  optional  referendum  on  franchises. — In  recogni- 
tion of  the  fact  that  the  direct  participation  of  the  elector- 
ate in  franchise-granting  is  only  necessary  in  emergencies, 
the  optional  referendum  merely  provides  that  after  a  fran- 
chise ordinance  has  been  passed  by  the  council  it  shall  not  go 
into  effect  for  thirty  or  sixty  days,  in  order  to  give  the  people 
a  chance  to  say  whether  or  not  they  wish  to  vote  on  it.  In 
ease  it  is  a-  matter  of  grave  importance  in  regard  to  which 
there  is  a  sharp  difference  of  opinion,  the  opponents  of  the 
franchise  are  likely  to  circulate  petitions  and  secure  the  sig- 
natures of  the  required  five,  ten,  fifteen  or  twenty  per  cent 
of  the  electors  demanding  the  submission  of  the  question  to  a 
formal  vote.  If  such  petitions  are  filed  within  the  time  re- 
quired, the  franchise,  where  the  optional  referendum  is  in 
effect,  will  not  become  binding  upon  the  city  until  it  has  been 
ratified  by  the  people.  The  possession  of  this  option'by  the 
electors  naturally  makes  the  aldermen  more  careful  and  tends 
to  minimize  corruption  and  improvidence  in  franchise-grant- 
ing. Why  should  a  company  spend  money  to  buy  aldermanic 
votes  for  a  measure  which  the  people  have  power  to  veto? 
Why  should  the  aldermen  through  carelessness,  indifference 
or  desire  to  accommodate  importunate  franchise-seekers,  grant 
franchises  of  great  value  without  proper  compensation  or  ade- 
quate safeguards,  when  it  is  within  the  power  of  the  people, 
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on  their  own  motion,  to  render  the  grant  nugatory?  It  is 
the  theory  of  the  optional  referendum  that  the  right  of  the 
people  to  "  butt  in  "  on  franchise  questions  is  valuable  as  a 
'  club  to  hold  over  the  city  council,  which  might  otherwise  be 
led  into  temptation.  It  is  not  the  theory  that  the  people  as 
a  whole  are  necessarily  wiser  than  a  small  representative  body 
like  the  city  council,  but  that  the  people  whose  interests  are 
directly  affected  by  a  transaction  are  more  likely  to  be  loyal  to 
those  interests  than  anyone  else  is.  The  optional  referendum 
is  the  string  tied  to  every  aldermanic  grant,  to  prevent  its 
going  into  effect  until  the  parties  most  concerned  have  had 
a  chance  to  pass  on  it. 

Kansas  City,  Missouri,  in  its  new  freeholders'  charter, 
drafted  in  1908,  contains  a  mixture  of  obligatory  and  optional 
referendum  provisions.  All  franchises  for  more  than  thirty 
years  must  be  submitted  to  the  people;  franchises  running 
for  thirty  years  or  less  may  be  submitted  in  the  discretion 
of  the  city  council,  and  must  be  submitted  if  demand  is 
made  by  twenty  per  cent  of  the  electors.  Under  this  charter 
the  200-year  terminal  franchise  described  at  length  in  a 
preceding  chapter  ^  was  submitted  to  the  electors  at  a  special 
election  September  9,  1909,  and  ratified  by  a  vote  of  34,593 
yes,  and  714  no.  Three  months  later  a  31-year  extension  of 
the  Metropolitan  Street  Eailway  franchises,  with  readjusted 
terms  and  conditions,  was  submitted  at  another  special  elec- 
tion, and  after  a  sharp  campaign  was  defeated  by  more  than 
7000  majority. 

The  optional  referendum  where  the  option  rests,  with  the 
voters  to  demand  the  submission  of  a  franchise,  should  not 
be  confused  with  the  permissive  referendum  sometimes  pro- 
vided for,  where  the  option  of  submitting  or  not  submitting 
the  franchise  rests  with  the  city  council.  In  Grand  Eapids, 
prior  fo  the  adoption  of  the  new  Michigan  constitution,  the 
optional  referendum  had  been  provided  for  in  the  city  char- 
ter to  be  used  on  petition  of  twelve  per  cent  of  the  voters. 
Under  this  provision  the  Grand  Eapids-Muskegon  Power 
franchise  had  been  forced  to  a  vote  by  its  opponents,  but  liad 
been  ratified  by  a  considerable  majority.  In  Detroit,  on  the 
other  hand,  although  the  council  was  not  required  by  the  city 
charter  to  submit  franchise  questions  to  popular  vote,  public 

'  Antet  chapter  XXXVI^  section  486-. 
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sentiment  in  favor  of  the  referendum  had  become  so  strong 
and  so  insistent  that  the  council  itself  adopted  a  rule  of  pro- 
cedure requiring  that  all  franchise  ordinances,  after  being 
put  into  their  final  form,  be  laid  on  the  table  for  thirty  days 
for  the  purpose  of  giving  an  opportunity  for  a  demand  for 
the  referendum.  Under  this  rule,  if  eighteen  members  of 
the  council  or  five  per  cent  of  the  electors  asked  to  have  a 
franchise  go  to  the  people,  the  ordinance  would  be  submitted 
'  at  the  next  election,  and  then,  if  approved  by  the  voters,  be 
put  on  final  passage.  I  know  of  no  instance  in  which  the 
referendum  was  actually  used  under  this  rule,  but  in  1906 
the  council  voluntarily  submitted  to  the  people  a  general 
street  railway  franchise  settlement  which  had  been  negotiated 
by  the  mayor  and  appeared  to  be  satisfactory  to  the  aldermen. 
After  a  brisk  campaign  this  proposed  franchise,  which  had 
some  very  attractive  features,  was  overwhelmed  at  the  polls, 
and  the  mayor  who  proposed  it  was  defeated  for  reelection. 

In  Illinois  cities,  under  the  so-called  public  policy  law, 
twenty-five  per  cent  of  the  voters  may  by  petition  force  the 
submission  to  the  electorate  of  any  general  question  of  policy. 
Although  the  people  of  Chicago  had  on  several  occasions 
gone  on  record  in  this  informal  way  for  immediate  municipal 
ownership,  they  ratified  by  a  considerable  majority  the  gen- 
eral settlement  street  railway  ordinances  of  1907  and  de- 
feated for  reelection  the  mayor  who  opposed  the  granting  of 
the  new  franchises.  In  this  ease  the  referendum  was  brought 
about  by  petition  in  accordance  with  an  option  placed  in  the 
ordinances  themselves  by  the  city  council  as  a  concession  to 
public  sentiment. 

In  Cleveland,  after  Tom  L.  Johnson  and  his  friends  had 
been  largely  instrumental  in  securing  the  passage  by  the  Ohio 
legislature  of  a  law  providing  for  the  optional  referendum 
on  all  franchise  grants,  the  power  so  conferred  upon  the  peo- 
ple was  used  to  defeat  Mr.  Johnson's  own  policies.  The 
Ohio  law  is  peculiar  and  objectionable  in  that  it  allows  the 
franchise  to  go  into  effect  before  the  referendum  is  taken, 
an  adverse  vote  by  the  people  constituting  a  repeal  of  the 
grant.  The  Cleveland  electorate  by  a  close  vote  upset  the 
holding  company  scheme  under  which  the  Cleveland  street 
railway  properties  had  been  consolidated  and  leased  to  the 
Municipal  Traction  Company,  the  lease  being  bolstered  up  by 
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a  so-called  "security"  franchise  to  the  Cleveland  Railway 
Company.  This  grant  was  a  liberal  one  and  was  calculated 
to  give  the  holding  company  organized  by  Mr.  Johnson  as  a 
substitute  for  municipal  ownership  all  the  leeway  necessary 
to  assure  its  financial  success,  much  more  leeway  in  fact  than 
the  Johnson  administration  was  willing  to  give  any  company 
for  strictly  private  operation  of  the  street  cars.  After  this 
plan  had  been  defeated  at  the  polls  and  the  whole  street  car 
situation  thrown  into  worse  confusion  than  ever,  the  John- 
son administration  made  a  new  attempt  at  establishing  a 
competing  company  to  take  over  all  the  old  franchises  as  they 
fell  in  from  time  to  time  and  operate  them  on  a  three-cent 
fare  basis.  Again  Mr.  Johnson's  opponents  used  the  optional 
.referendum  to  compel  the  submission  of  the  Schmidt  ordi- 
nance, which  was  designed  as  the  opening  wedge  for  the 
establishment  of  the  new  three-cent  system,  and  at  the  elec- 
tion the  ordinance  was  defeated.  Soon  thereafter  Mr.  John- 
son, after  eight  or  nine  years  of  power,  was  himself  defeated 
for  reelection.  In  the  meantime  he  had  about  completed 
negotiations  for  a  general  settlement  of  the  controversy  based 
on  a-  renewal  of  the  Cleveland  Railway  Company's  franchises 
on  the  terms  and  conditions  described  in  Chapter  XXV  of 
this  book.  The  renewal  franchise  was  in  fact  passed  before 
the  Johnson  administration  went  out  of  of5fice,  but  again  a 
referendum  was  demanded  by  petition  and  in  the  campaign 
that  followed  Mr.  Johnson  threw  his  influence  against  the 
ratification  of  the  ordinance.  It  was  nevertheless  ratified  by  a 
good  majority  in  February,  1910.  The  optional  referendum 
was  used  in  Cleveland  on  still  another  Johnson  franchise, 
namely,  the  75-year  subway  grant  to  the  Cleveland  Under- 
ground Rapid  Transit  Railroad  Company.  In  this  case  more 
negative  votes  than  affirmative  votes  were  cast,  but  the  nega- 
tive votes  were  not  a  majority  of  all  tlie  votes  cast  at  the  elec- 
tion, and  the  result  was  uncertainty  and  litigation.  Just  be- 
fore going  out  of  office  the  Johnson  administration  split  the 
underground  franchise  into  two  grants  and  repassed  them  in 
a  moflifled  form.  Again  petitions  were  filed,  but  the  new 
grants  were  ratified  at  the  polls  in  November,  1910,  by  a 
considerable  majority. 

A  review  of  the  experience  of  these  various  cities  with  the 
optional  referendum  convinces  the  writer  that  while  the  vest- 
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ing  of  this  power  in  the  voters  does  not  necessarily  preyent 
the  granting  of  improper  franchises  and  msiy,  possibly,  even 
cause  the  defeat  of  meritorious  measures  in  some  cases,  the 
general  results  are  good.  While  neither  the  optional  nor  the 
obligatory  referendum  will  prevent  improvident  grants  where 
the  whole  community  is  obsessed  with  the  idea  of  securing 
some  immediate  advantage,  careless  of  .future  consequences, 
the  optional  referendum  will  prevent,  almost  if  not  quite  as 
effectively  as  the  obligatory  referendum,  the  cynical  betrayal 
of  the  public  interest  sometimes  brought  about  by  the  cash 
alliance  between  the  seekers  and  the  grantors  of  special  priv- 
ileges.. 

515.  The  popular  initiative  in  franchise  granting. — Under 
the  public  policy  law  of  Illinois  the  electors  have  what 
might  be  called  an  advisory  initiative  on  general  policies,  in- 
cluding such  matters  as  franchise-granting,  but  not  '^upon 
specific,  elaborated  measures.  In  other  words,  one-fourth  of 
the  electors  of  Chicago  might  require  the  submission  for  an 
advisory  vote  of  such  a  question  as  this ;  "  Shall  the  City 
council  grant  a  20-year  franchise  to  the  Chicago  Telephone  ■ 
Company,  reserving  to  the  ,city  the  right  to  purchase  the 
telephone  plant  at  the  end  of  that  term?"  But  the  scheme 
of  the  law  does  not  contemplate  that  the  petitioners  shall 
present  an  ordinance,  all  worked  out  in  detail,  to  carry  into 
effect  the  policy  suggested.  The  vote  is  purely  advisory  any- 
way, and  is  designed  merely  to  let  the  city  council  know  the 
drift  of  public  sentiment.  Advice  of  this  kind  may  be  valu- 
able at  times,  but  it  is  not  given  with  the  same  sense  of 
responsibility  that  would  attend  a  mandatory  vote,  and  it  is 
not  likely  to  have  much  effect  upon  the  action  of  a  council 
that  is  corrupt. 

The  demand  for  the  mandatory  initiative,  so  far  as  fran- 
chises are  concerned,  is  based  on  the  theory  that  the  council 
will  sometimes  refuse  to  grant  franchises  to  new  companies 
or  to  renew  or  extend  the  franchises  of  existing  companies  on 
a  basis  duly  encouraging  to  the  performance  of  necessary 
public  services.  In  other  words,  if  the  council  is  controlled 
by  an  existing  monopoly,  it  may  refuse  to  introduce  compe- 
tition even  for  the  purpose  of  compelling  better  service  or 
cheaper  rates.  If  on  the  other  hand  the  council  is  controlled 
by  the  direct  taxpayers  it  may  go  to  the  other  extreme  and 
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attempt  to  exact  from  the  companies  as  compensation  for 
franchise  grants  ruinous  payments  for  the  relief  of  taxes. 
Or  the  council,  if  actually  corrupt,  may  annoy  companies 
that  are  trying  to  perform  public  services  by  "  holding  them 
up  "  for  graft.  It  often  happens  that  the  city  council  has  a 
better  idea  of  the  public  benefits  of  monopoly  in  the  opera- 
tion of  a  public  utility  than  the  people  themselves  have. 
This  is  partly  due  to  the  fact  that  the  aldermen  are  more 
or  less  responsible  for  the  care  of  the  streets  and  know  the 
disadvantages  of  having  pavements  ripped  up  by  competing 
companies,  and  partly  due  to  the  fact  that  an  existing  com- 
pany with  its  opportunities  for  educating  the  aldermen  in 
committee  or  otlierwise  is  generally  able  to  picture  the  in- 
conveniences of  competition  in  a  most  convincing  way.  The 
people  at  large  are  slow  to  give  up  the  fetish  of  competition 
as  a  means  of  regulating  public  utilities. 

The  most  conspicuous  examples  of  franchise  grants  pro- 
posed by  popular  petition  and  carried  by  poiralar  vote  have 
occurred  in,  Denver  and  Portland,  Oregon.  In  Portland  a 
competing  gas  franchise  was  granted  by  the  people  to  the 
Economy  Gas  Company  at  the  flection  held  June  3,  1907. 
This  franchise  provided  for  95-cent  gas,  which  was  a  lower 
price  than  the  price  then  charged  by  the  old  company. 
Moreover,  the  old  company  was  operating  under  a  perpetual 
franchise,  while  the  new  grant  was  for  twenty-five  years  only 
and  reserved  to  the  city  the  option  of  purchase  at  the  expira- 
tion of  that  time.  The  people  were  also  dissatisfied  with  the 
quality  of  the  gas  furnished  by  the  old  company.  The  people 
of  Portland  have  also  granted  a  competing  telephone  fran- 
chise. This  grant  was  made  at  the  election  held  June  5, 
1905,  to  an  individual  who  organized  the  ITome  Telephone 
Company.  By  this  means  the  automatic  system  was  intro- 
duced into  Portland.  The  rates  established  by  tlie  new  or- 
dinance were  not  low  as  compared  with  the  rates  allowed  to 
Independent  companies  in  cities  of  the  central  states.  This 
Portland  franchise  is  of  the  modern  type  and  appears  to 
have  been  carefully  drafted.'  Unless  the  rates  are  subject 
to  criticism,_the  only  serious  fault  in  the  franchise  seems  to 
be  the  provision  that -the  purchase  price,  if  the  city  takes 
over  the  company's  plant  at  the  end  of  the  franchise  period, 

>  For  a  description  of  the  franchise  In  some  detail  see  ante,  Volume  I,  section  IBU. 
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shall  include  "  good  will."  At  the  same  time  it  is  expressly 
provided  that  no  payment  shall  be  made  for  franchise  values. 
The  granting  of  this  franchise  has  subjected  the  Initiative 
as  an  institution  to  considerable  criticism,  but  this  criti- 
cism appears  to  be  based  alrriost  entirely  upon  the  undesira- 
bility  of  competition  in  the  telephone  business.  It  certainly 
cannot  be  claimed  that  city  councils  by  contrast  have  gener- 
ally been  proof  against  the  arguments  of  the  Independent 
companies. 

In  Denver,  on  May  15,  1906,  two  important  franchise  re- 
newals proposed  by  petition  were  ratified  by  the  taxpaying 
electors  by  a  close  vote.  -  These  grants  were  to  the  street  rail- 
way company  and  the  gas  and  electric  company.  There  were 
grave  and  apparently  well-founded  charges  of  fraud  in  con- 
nection with  this  election.  It  is  asserted  that  the  companies 
manufactured  taxpayers  by  hundreds  for  the  occasion  by 
deeding  vacant  lots  to  their  employees  and  the  minions  of 
the  political  machine.  The  election  certainly  demonstrated 
the  practical  fallacy  of  attempting  to  limit  the  suffrage  on 
franchise  questions  to  "  taxpayers."  The  gas  and  electric 
franchise  granted  by  the  people  of  Denver  at  this  time  con- 
tained a  provision  ratifying  what  had  been  an  unauthorized 
consolidation  of  electric  interests  and  surrendering  the  city's 
right  to  purchase  one  of  the  plants.  At  the  same  time  the 
franchise  required  the  company  to  pay  into  the  city  treasury 
$50,000  a  year  for  the  full  franchise  period,  twenty  years,  as 
compensation  for  the  privileges  granted,  in  addition  to  that 
portion  of  the  company's  gross  receipts  from  the  sale. of  gas 
and  electricity  derived  from  any  excess  of  average  rates  over 
a  specified  schedule.  For  gas  this  schedule  began  at  95  cents 
per  1000  cubic  feet  in  1906,  and  gradually  decreased  to  75 
cents  for  1914  and  thereafter.  The  schedule  for  electric  cur- 
rent commenced  at  7^  cents  per  kilowatt  hour  in  1906  and 
decreased  to  6  cents  for  1914  and  succeeding  years.  The 
company  was  authorized,  however,  to  substitute  natural  gas 
at  40  cents  for  artificial  gas,  and  in  that  case  no  portion  of 
the  receipts  would  be  payable  to  the  city,  other  than  the  fixed 
annual  payment.  The  street  railway  franchise  granted  by 
the  Denver  taxpayers  included  a  confirmation  of  the  Denver 
City  Tramway  Company's  right  to  maintain  its  existing  lines 
for  a  further  period  of  twenty  years  and  conferred  upon  the 


1^20  MUNICIPAL  FRANCHISES. 

company  the  right  and  imposed  the  obligation  to  construct 
a  comprehensive  system  of  extensions.  The  rate  of  fare 
was  fixed  at  5  cents  for  adults  and  2j  cents  for  children  be- 
tween six  and  twelve  years  of  age,  with  free  transfers.  The 
company  was  required  to  pay  into  the  city  treasury  the  sum 
of  $G0,000  a  year  as  compensation  for  the  grant. 

The  criticism  leveled  at  these  Denver  franchises  was  based 
on  the  claim  that  they  granted  privileges  of  immense  value 
for  inadequate  compensation  and  that  their  adoption  by  the 
taxpayers  was  secured  through  gross  frauds.  It  has  been 
alleged  that  the  initiative  and  referendum  features  of  the 
Denver  charter,  which  was  framed  by  a  charter  convention 
and  ratified  by  the  people  in  1904,  were  fixed  up  by  the  rep- 
resentatives of  the  public  utility  companies  so  as  to  make 
them  cumbersome  and  unworkable  except  on  the  initiative  of 
some  big  special  interest.  For  the  initiative  the  signatures 
of  twenty-five  per  cent  of  the  electors  were  required.  It  is 
recognized  as  comparatively  easy  for  a  rich  and  powerful 
company,  reaching  out  for  new  special  privileges,  to  employ 
canvassers  and  secure  signatures  in  large  numbers  to  almost 
any  kind  of  a  petition.  The  Denver  utility  companies  used 
the  initiative  effectively  in  1906.  By  1910,  however,  the 
independent  citizens  had  become  sufficiently  aroused  to  use 
it.  A  charter  amendment  was  proposed  by  petition  and 
adopted  at  the  election  held  May  10,  1910,  reducing  the  num- 
ber of  signatures  required  on  initiative  petitions  to  five  per 
cent  of  the  electors.  At  the  same  time  the  plans  of  the  Den- 
ver Union  Water  Company  to  secure  a  renewal  of  its  fran- 
chise or  to  sell  its  plant  to  the  city  for  an  exorbitant  price 
were  defeated,  and  an  independent  scheme  for  the  construc- 
tion of  a  municipal  plant  by  a  public  utilities  commission 
unless  the  company  was  willing  to  sell  for  about  half  the  price 
it  asked,  was  proposed  by  petition  and  ratified  by  the  voters. 

Although  the  right  to  initiate  general  ordinances  by  pe- 
tition may  be  of  great  value  to  the  people  of  a  city,  there  is 
one  serious  objection  to  the  initiation  of  franchises  in  that 
way.  The  companies  are  thereby  enabled  to  draft  their  own 
propositions  and  get  them  submitted  to  a  vote  without  any 
chance  for  amendments.  It  i?  possible,  therefore,  that  a 
franchise  ordinance  may  be  vicious  in  its  details,  or  more 
probably  in  its  omissions,  and  at  the  same  time  be  made  at- 
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tractive  to  the  people  by  special  features  granting  compensa- 
tion, lower  rates  or  other  advantages,  real  or  apparent.  A 
franchise  drafted  by  the  company  that  wants  it  is  likely  to 
be  an  "  unbalanced  bid  "  for  popular  favor.  The  initiative 
was  used  in  Los  Angeles  in  1909  to  good  purpose  in  establish- 
ing a  city  public  utilities  commission  with  investigating  and 
regulatory  powers.  But,  owing  to  the  special  interests  at 
stake  in  franchise  grants,  the  writer  is  convinced  that  every 
franchise  proposed  by  petition  should  be  submitted  to  the  city 
council  or  to  the  local  utilities  board  for  report  and  recom- 
mendation before  being  voted  on  by  the  people.  That  would 
open  the  way  for  a  careful  inquiry  into  the  details  of  the 
proposition  and  make  it  possible  to  have  an  alternative  meas- 
ure submitted  at  the  same  time,  if  thought  necessary  or 
desirable.  It  is  not  wise  for  a  city  to  play  with  ordinances 
v,"kieh,  once  they  are  adopted,  establish  binding  contrac- 
tual relations  not  subject  to  amendment  or  repeal  except 
with  the  consent  of  both  parties.  For  this  reason  every  pre- 
caution should  be  taken  in  the  formulation  of  franchise  pro- 
posals, and  no  procedure  should  be  allowed  that  will  let  a 
powerful  special  interest  formulate  a  grant  to  itself  and 
crowd  it  through  in  a  hurry  and  without  the  handicap  of  de- 
tailed negotiation  and  discussion. 

516.  Size  of  pstitions,  majority  reiiiired  and  qualifica- 
tions of  the  electorate. — Usually  a  larger  percentage  of  the 
voters  is  required  for  initiative  than  for  referendum  peti- 
tions. This  policy  is  justified  for  two  reasons.  In  the  first 
place,  only  a  short  time  is  allowed  for  getting  up  referendum 
petitions,  while  there  is  no  limitation  of  time  in  the  prepara- 
tion of  an  initiative  proposal ;  in  the  second  place,  the  "  bur- 
den of  proof"  should  rest  on  those  who  propose  something 
new.  A  large  enough  petition  should  be  required  to  indicate 
that  there  is  a  widespread  interest  among  the  people  in  the 
matter  proposed.  In  ease  a  special  election  is  desired,  a 
larger  petition  should  be  necessary,  than  in  case  the  proposal 
is  to  be  submitted  at  a  regular  election.  For  a  regular  elec- 
tion ten  per  cent  is  about  right  and  for  a  special  election 
fifteen  or  twenty  per  cent.  To  order  a  referendum  on  a 
gi-ant  passed  by  the  council,  at  least  thirty  days  should  be 
allowed  for  filing  the  necessary  petitions  and  the  signatures 
of  not  more  than  five  per  cent  of  the  electors  should  be  re- 
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quired  for  the  purpose,  except  possibly  in  small  cities  where 
a  larger  percentage  requirement  would  not  be  unreasonable. 

On  a  referendum  it  is  difficult  to  see  why  more  than  a  bare 
affirmative  majority  of  the  votes  cast  on  the  question  should 
be  required  to  ratify  an  ordinance.  Nevertheless,  we  have  an 
instance  in  Grand  Rapids  where  the  three-fifths  requirement 
of  the  new  Michigan  constitution  defeated  a  proposed  fran- 
chise in  the  spring  of  1910  that  was  found  upon  further  in- 
vestigation to  have  been  in  need  of  considerable  revision  for 
the  protection  of  the  public  interests.^  The  vote  in  this  case 
was  72G1  for,  and  6225  against  the  grant.  In  the  case  of 
franchises  proposed  by  the  initiative  it  is  reasonable  to  re- 
quire an  affirmative  majority  of  all  the  votes  cast  at  the  elec- 
tion, although  some  of  the  electors  may  have  neglected  to 
vote  on  the  particular  question  at  issue.  If  adequate  provi- 
sion is  made  for  publicity,  so  that  all  the  electors  have  a 
fair  chance  to  inform  themselves  with  reference  to  a  prop- 
osition submitted  to  popular  vote,  there  is  certainly  no  rea- 
son for  counting  in  the  negative  the  qualified  electors  who 
fail  to  go  to  the  polls. 

The  Denver  experience  already  referred  to  indicates  one  of 
the  practical  objections  to  a  limitation  of  the  electorate  on 
the  basis  of  taxpaying  qualifications.  Such  a  limitation  is 
illogical  anyway.  Even  in  a  city  of  homes,  where  no  con- 
gestion of  population  had  ever  been  permitted,  it  would  not 
be  reasonable  to  limit  the  suffrage  on  franchise  questions  to 
freeholders  or  to  persons  whose  names  appeared  on  the  tax 
roll.  While  franchises  have  a  particular  relation  to  land 
values,  franchise  policies  should  be  determined  not  by  the 
land-owners  but  by  the  land-users.  The  service  rendered  by 
public  utility  companies  is  of  such  universal  interest  to  the 
people  of  a  city,  that  it  is  undemocratic  and  contrary  to  the 
spirit  and  purpose  of  modern  government,  especially  city 
government,  to  limit  the  franchise  electorate  any  more  closely 
than  the  general  electorate.  The  special  extension  of  voting 
privileges  on  franchise  questions  to  taxpaying  women  pro- 
vided for  in  the  Michigan  constitution  is  an  illogical  recogni- 
tion of  special  interest  in  franchises  due  to  one's  being  on  the 
tax-roll.    As  a  matter  of  fact  it  would  be  logical  to  extend 

'  This  was  an  electric  power  franchise  proposed  to  be  granted  to  riparian  owners 
na  an  indnoement  to  them  to  let  the  city  close  the  power  canals  along  Grand  river 
as  part  of  a  general  scheme  of  flood  protection. 
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the  suffrage  on  franchises  to  all  women  even  though  they 
were  not  permitted  to  vote  on  other  matters;  for  the  terms 
and  conditions  upon  which  public  utilities  are  supplied  to 
the  people  affect  women  more  intimately  than  many  of  the 
general  functions  of  government.  Housekeepers  could  per- 
haps vote  on  franchises  more  intelligently  than  any  other 
class  of  citizens.  The  ofily  important  limitation  of  adult 
suffrage  on  franchise  questions  should  be  with  reference  to 
time  of  residence  in  the  city.  A  residence  of  at  least  one 
year  might  reasonably  be  required  as  a  qualification  for 
voting  on  these  matters. 

517.  Attitude  of  the  public  service  corporations  toward  the 
initiative  and  referendum  on  franchises. — The  attitude  of 
those  who  have  a  special  interest  in  government  toward  new 
modes  of  political  action  is  determined  by  a  consideration  of 
the  question  as  to  whether  or  not  these  new  modes  can  be 
used  to  extract  from  government  the  same  advantages  pre- 
viously secured  in  other  ways,  or  perhaps  even  greater  ad- 
vantages. While  it  is  generally  expected  of  public  service 
corporations  that  they  will  at  least  "  look  with  regret "  upon 
any  movement  to  give  the  electors  more  power  in  connection 
with  franchises,  this  expectation  is  founded  on  the  assump- 
tion that  the  companies  have  or  hope  to  get  special  privileges 
not  approved  by  public  opinion  and  that  instead  of  the  "  good 
will "  about  which  so  much  is  said  in  connection  with  ap- 
praisals the  companies  actually  enjoy  the  ill  will  of  their 
'patrons.  This  assumption  is  undoubtedly  correct  in  many 
cases,  perhaps  in  a  great  majority  of  them,  and  the  use  made 
of  the  initiative  by  the  Denver  companies,  for  example,  has 
tended  to  deepen  popular  distrust.  In  recent  years,  however, 
there  have  been  instances  where  the  companies,  either  by 
choice  or  by  necessity,  have  adapted  themselves  to  the  new 
methods  of  political  action,  and  have  attempted  to  get  their 
franchises,  by  a  direct  appeal  to  the  intelligence  and  civic 
pride  of  the  people,  generally  using  advertising  space  in  the 
newspapers  as  the  medium  for  their,  campaign  of  education; 
There  is  every  reason  to  believe  that  honest  dealing,  frank 
publicity  and  contentment  with  legitimate  profits  from  the 
performance  of  public  service  will,  in  almost  every  instance, 
win  the  good  will  of  the  electorate  and  give  the  companies  an 
even,  better  chance  of  continuing  in  business  in  peace  and 
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prosperity  than  they  have  been  able  to  secure  from  vacillat- 
ing, fearsome  or  corrupt  legislative  bodies.  In  the  long  run, 
however,  the  publicity  offered  must  be  genuine.  Tricks  will 
not  do,  and  the  juggling  of  public  utility  securities  for  the 
building  up  of  personal  fortunes  overnight  will  not  conciliate 
a  suspicious  and  resentful  popular  majority. 

As  an  illustration  of  how  a  conlpany,  recognizing  the  new 
order  of  things,  may  go  about  the  task  of  getting  new  fran- 
chises, we  may  cite  the  recent  experience  of  the  Oklahoma 
Gas  &  Electric  Company  of  Oklahoma  City,  owned  by  the 
engineering  firm  of  H.  M.  Byllesby  &  Company  of  Chicago. 
The  Oklahoma  company  had  been  taken  over  by  Byllesby  & 
Company  in  1904,  when  both  the  gas  and  the  electric  plants 
were  being  operated  under  21-year  franchises  granted  by  the 
mayor  and  councilmen  of  Oklahoma  City  in  1902.^  In  1906 
the  electric  franchise  had  been  radically  amended,^  and  a  new 
franchise  authorizing  the  introduction  of  natural  gas  into  the 
city  had  been  granted."  The  gas  and  electric  ordinances 
were  much  alike  in  their  main  provisions,  and  accordingly, 
for  the  illustration  of  the  point  here  under  discussion,  we 
may  confine  ourselves  to  the  electric  franchise.  Although 
this  franchise  was  originally  granted  for  a  period  of  twenty- 
one  years,  the  city  reserved  the  right  to  terminate  it  and  take 
over  the  electric  plant  at  the  end  of  the  first  ten-year  period 
or  at  the  end  of  any  five-year  period  thereafter,  at  a  price  to  be 
fixed  by  appraisal.  The  appraisers  were  to  be  electrical  en- 
gineers "  of  well-known  experience  and  ability,"  being  neither 
residents  nor  taxpayers  of  the  city,  nor  in  any  way  interested 
in  the  purchase  of  the  plant.  As  amended  in  1906  this  fran- 
chise provided  for  flat  rates  to  business  houses  of  $1  per 
month  for  each  16-candle  power  lamp  operated  on  a  midnight 
service  and  $1.35  per  month  for  all  night  service.  The  resi- 
dence rate  was  fixed  at  10  cents  per  kilowatt  hour  with  a 
minimum  charge  of  $1  per  month.  The  franchise  also 
provided  that  no  deposit  should  be  required  of  consumers  ex- 
cept to  the  extent  of  one  month's  estimated  charges  in  the 
case  of  transients  and  irresponsible  people.  Meters  with  a 
visible  indicating  dial  were  to  be  used  and  they  were  to 
be  placed  so  as  to  enable  the  consumer  to  keep  track  of  the 

'  Oi'dlnances  No.  288  and  No.  2R4. 
'  Ordfnance  No.  008.  «  Orilhmtice  No.  OflB. 
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readings.  Indeed,  the  company  was  required  to  give  each 
consumer  r.n  instruction  card  to  teach  him  how  lo  read  the 
meter.  If  the  consumer  thought  the  meter  was  inaccurate, 
the  company  was  to  test  it,  and  if  the  consumer  was  still  dis- 
satisfied the  city  electrician  was  to  test  it.  If  the  meter  was 
then  found  to  be  fast,  the  company  was  to  refund  to  the  con- 
sumer all  overcharges  and  pay  the  city  a  fee  of  one  dollar  for 
the  test.  Service  was  to  be  continuous,  all  day  and  all  night, 
and  lamp  renewals  were  to  be  free,  at  least  to  consumers  of 
whom  deposits  were  required.  In  1909  the  company  desired 
to  make  extensive  changes  in  its  plant,  and  for  the  purpose 
of  making  it  easy  to  raise  the  necessary  funds  the  company 
set  about  getting  a  new  franchise  containing  certain  import- 
ant modifications  of  its  rights  and  obligations.  It  should  be 
noted  that  Oklahoma  City  has  been  going  through  a  period 
of  extraordinary  development  during  the  last  decade,  the 
population  having  increased  from  10,037  in  1900  to  64,205  in 
1910.  It  may  well  be  that  the  company  found  it  difficult 
to  keep  up  with  the  demand  for  electric  service.  At  any  rate, 
under  the  direction  of  the  publicity  department  of  Byllesby 
&  Company's  Chicago  office,  the  company  hired  space  in  the 
Oklahoma  City  newspapers  and  told  in  a  series  of  articles 
the  story  of  the  development  of  the  gas  and  electricity  busi- 
ness of  the  town,  how  in  the  early  years  money  had  been 
lost  in  premature  attempts  at  public  service  and  how  the 
company  in  recent  years,  under  the  control  of  Byllesby  & 
Company,  had  been  hustling  to  keep  its  plant  up  with  the 
growth  of  the  city's  business  and  population.  The  point  of 
the  appeal  was  that  the  people  should  cooperate  with  the 
company  by  granting  a  new  franchise  on  such  terms  as 
would  make  it  possible  to  float  new  securities  to  procure 
funds  for  needed  development.  After  this  campaign  of  edu- 
cation had  been  carried  on  for  a  while  the  company  caused 
the  new  gas  and  electric  franchises  desired  by  it  to  be  intro- 
duced into  the  city  council  and  passed  by  that  body,  subject 
to  the  approval  of  the  electors  as  was  required  by  the  consti- 
tution of  Oklahoma.  At  the  special  election  called  for  the 
purpose  the  new  grants  were  ratified  by  a  large  majority.^ 
The  new  electric  franchise  secured  in  this  way  differed  in  a 

'The  ordinances  were  first  submitted  July  9, 1909,  when  they  were  ratified  by  a 
vote  of  about  5  to  8.  They  were  resubmitted  in  a  somewhat  modified  form  Oc- 
obei-  30,  1900,  and  were  then  ratified  by  a  vote  of  more  than  ten  to  one. 
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number  of  important  respects  from  the  old  one  that  was 
displaced  by  it.  In  the  first  place  the  company's  rights  were 
renewed  for  a  period  of  21  years  and  the  city  gave  up,  until 
the  expiration  of  that  time,  its  option  to  purchase.  Under 
the  old  franchise  this  option  would  have  been  available  in 
1912  and  at  five-year  intervals  thereafter.  The  new  grant 
postponed  it  till  1930  and  provided  that  if  it  was  not  exer- 
cised then,  the  franchise  should  continue  four  years  longer 
and  the  option  of  purchase  should  be  good  at  the  end  of  each 
of  those  years  until  exercised.  The  new  franchise  extended 
specifically  to  the  city  limits  as  already  existing  and  as 
thereafter  at  any  time  .established.  The  company  was  also 
authorized  to  serve  territory  beyond  the  city  limits^  A 
general  rate  of  11  cents  per  kilowatt  hour,  with  a  discount 
of  10  per  cent  on  bills  paid  within  ten  days  after  becoming 
due,  was  established  for  both  business  and  residence  lighting, 
but  the  company  was  specifically  authorized  to  discriminate 
by  charging  a  less  rate  or  rates  for  electricity  "  consistent 
with  the  uses  to  which  it  may  bo  put,  and  to  enable  such 
grantee  to  successfully  compete  with  like  systems  or  works  or 
other  agencies  employed  in  lighting,  heating,  power  or  other 
uses  to  which  electricity  may  be  put."  Moreover,  the  com- 
pany was  authorized  to  make  a  minimum  charge  of  one  dol- 
lar a  month  for  each  horse-power  of  the  power  capacity  con- 
nected and  for  every  kilowatt  of  lighting  capacity  connected. 
It  should  be  noted  that  one  kilowatt  would  supply  twenty  IG- 
candle  power  lamps.  The  company  was  also  authorized  to 
require  of  any  consumer  a  deposit  equal  to  the  estimated 
charges  for  one  and  one-half  months'  service,  but  was  re- 
quired to  pay  five  per  cent  interest  on  all  such  deposits.  If 
meters,  when  tested,  were  found  "  within  two  per  cent  correct 
either  way,"  the  readings  would  stand ;  otherwise  they  would 
be  corrected  for  the  month  preceding  the  test.  In  case  the 
consumer  appealed  to  the  city  electrician  from  the  company's 
test  of  a  meter,  a  fee  of  one  dollar  would  have  to  be  paid  to 
the  city  either  by  the  consumer  or  by  the  company  accord- 
ing as  the  company's  test  was  found  correct  or  incorrect. 

It  was  specifically  provided  that  the  company  should  not 
be  required  to  furnish  or  install  any  wiring  or  appliances 
within  the  consumers'  premises.  Power  was  expressly  re- 
served to  the  mayor  and  council  to  impose  "  needful  and  rea- 
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sonable  regulations  "  for  the  protection  of  the  interests  of  the 
people  of  the  city,  and  among  other  things,  "  after  full  hear- 
ing to  require  extensions  of  service  where  it  can  be  done  with- 
out financial  loss  to  the  grantee."  This  last  provision  was 
the  only  point  of  superiority  in  the  new  ordinance  over  the 
old  one  from  the  city's  standpoint,  though  a  careful  compari- 
son of  the  provisions  of  the  two  franchises  as  above  described 
shows  seven  or  eight  rather  important  advantages  secured  by 
the  company  under  the  new  grant.  If  the  success  of  the  pub- 
licity method  in  this  ease  is  typical  of  what  companies  gen- 
erally may  secure  through  the  referendum,  they  certainly 
can  have  no  reason  to  complain  of  laws  requiring  the  parti- 
cipation of  the  people  in  franchise  granting.  There  is 
ground  for  suspicion,  however,  that  Oklahoma  City  was  so 
busy  growing  in  the  year  1909  that  it  did  not  scrutinize  the 
new  franchise  grants  as  carefully  as  other  cities  would  under 
ordinary  conditions. 

518.    Attitude  of  the  people  toward  political  leaders  under 

the  initiative  and  referendum  on  franchises Perhaps  there 

is  no  other  department  of  municipal  politics  in  which  strong, 
clear-headed  and  persistent  leadership  is  so  necessary  as  in 
franchise  matters.  Under  private  ownership  of  public  utili- 
ties, even  at  its  best,  the  adequate  protection  of  the  public 
interests  requires  eternal  vigilance,  keen  insight  and  un- 
daunted courage.  The  public  welfare  is  pitted  against  pro- 
fit-hunger in  a  perennial,  never-settled  contest.  The  cor- 
porations attempt  to  run  the  utilities  for  private  gain;  the 
city  and  state  authorities  try  to  compel  the  corporations  to 
run  them  for  public  advantage.  If  good  results  are  to  accrue 
to  the  people  from  this  conflict,  their  interests  should  be  rep- 
resented as  steadily,  as  ably  and  as  forcefully  as  the  interests 
of  the  corporations,  which  never  sleep.  The  bearing  which 
the  direct  participation  of  the  people  in  franchise-granting 
may  have  upon  political  leadership  and  the  continuity  of 
public  policies  is^  therefore,  a  consideration  of  first  rate  im- 
portance in  this  discussion. 

Experience  with  the  initiative  and  referendum  in  franchise 
questions  has  been  too  limited,  however,  to  warrant  positive 
conclusions  in  this  matter.  In  Detroit  a  mayor  representing 
tlie  dominant  party  and  starting  oif  with  an  excellent  op- 
portunity to  make  a  career  for  himself,  went  down  with  the 
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franchise  he  had  negotiated,  although  if  the  council  had 
dared  to  pass  it  without  a  referendum  and  before  its  pro- 
visions had  been  thoroughly  analyzed  in  public  discussion  the 
mayor's  political  piustigt'  might  possibly  have  been  greatly 
increased  by  reason  of  his  "  successful  settlement "  of  the 
street  railway  franchise.  In  Kansas  City,  also,  a  mayor's 
personal  defeat  was  presaged  by  the  defeat  at  the  polls,  after 
a  vigorous  campaign,  of 'a  general  street  railway  renewal 
ordinance  approved  by  his  administration.  But  these  partic- 
ular instances  do  not  illustrate  the  fickleness  of  the  people 
in  refusing  to  support  the  franchise  policies  advocated  by 
seasoned  and  established  political  leadership.  They  are 
rather  instances  of  the  refusal  of  the  people  to  depart  from 
established  policies  for  the  sake  of  securing  certain  immediate 
and  perhaps  specious  benefits  offered  by  the  companies  as 
an  inducement  to  the  granting  of  great  privileges. 

The  experiences  of  Edward  F.  Dunne  as  mayor  of  Chicago 
and  of  Tom  L.  Johnson  as  mayor  of  Cleveland  are  far  more 
significant.  Mayor  Dunne  was  elected  to  carry  out  a  definite 
street  railway  policy  which  had  already  been  approved  by  the 
voters  of  Chicago  at  referendum  elections.  Yet,  when  he 
found  it  impossible  to  establish  municipal  ownership  of  street 
railways  at  once,  owing  to  legal  and  financial  obstacles,  he 
was  led  to  propose  a  franchise  renewal  along  lines  that  would 
definitely  open  the  way  for  municipal  ownership  in  the 
future,  whenever  the  city  could  get  the  neces>sary  funds,  and 
that  would  in  the  meantime  secure  the  rehabilitation  of  the 
existing  street  railway  system  so  as  to  furnish  immediate 
relief  in  the  matter  of  service.  But  when,  after  difficult  and 
protracted  negotiation,  the  special  traction  counsel  appointed 
by  him  had  arranged  with  the  companies  for  a  settlement 
along  these  lines,  Mayor  Dunne  vetoed  the  settlement  ordi- 
nances, and  when  they  were  passed  over  his  veto  he  called  for 
a  referendum.  At  the  ensuing  election  he  opposed  the  rati- 
fication of  the  ordinances  and  at  the  same  time  asked  for 
another  term  as  mayor.  The  result  was  that  the  ordinances 
were  approved  and  the  mayor  was  retired  from  public  life 
in  favor  of  a  reactionary  who  stood  for  radically  different 
ideals  in  public  life  and  a  radically  difl'erent  attitude  toward 
public  utilities.  If  Mayor  Dunne  had  supported  the  ordi- 
nances as  embodying  the  nearest  practicable  approach  to  the 
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policies  he  had  been  chosen  to  carry  out,  doubtless  he  would 
have  been  reelected  and  thus  would  have  remained  in  a  posi- 
tion where  he  could  steer  the  official  activities  of  the  city 
toward  the  ultimate  realization  of  the  policies  he  represented. . 
As  it  was,  the  people  of  Chicago,  though  no  doubt  greatly 
influenced  by  the  promise  of  immediate  improvement  in  the 
street  car  service  in  ease  the  new  franchises  were  granted, 
cannot  be  said  to  have  reversed  themselves  on  the  question 
of  municipal  ownership  so  much  as  to  have  rejected  vacillat- 
ing leadership.  Undoubtedly  great  sums  of  money  were 
spent  and  tremendous  pressure  was  brought  to  bear  by 
vested  interests  to  secure  the  ratification  of  the  ordinances 
Mayor  Dunne  opposed,  but  the  vote  in  their  favor  was  too 
decisive  to  be  construed  otherwise  than  as  representing  the 
deliberate  judgment  of  the  majority  of  the  electorate.  In- 
deed, except  for  the  unexpected  decision  of  the  Illinois 
supreme  court,  handed  down  a  short  time  after  the  ratifica- 
tion of  the  franchises,  to  the  effect  that  street  railway  cer- 
tificates issued  under  the  Mueller  Law  would  have  to  come 
within  the  municipal  debt  limit,  the  ordinances  would  have 
smoothed  the  way  for  the  establishment  of  municipal  owner- 
ship in  the  comparatively  near  future  if  the  city  continued 
to  desire  it. 

Mayor  Johnson's  political  downfall  in  Cleveland  followed 
soon  after  the  first  practical  application  had  been  made  of  the 
policy  for  which  he  had  long  been  fighting,  with  the  support 
of  a  loyal  popular  majority.  In  the  spring  of  1908  the  old 
company  gave  up  the  struggle  to  the  extent  of  leasing  its 
entire  system  to  the  holding  company  organized  by  Mr. 
Johnson  to  operate  the  street  cars  for  the  city  on  the  basis 
of  three-cent  fares.  To  bolster  up  this  lease  Mr.  Johnson 
gave  the  oM  company  a  "  security  franchise  "  on  even  more 
liberal  terms  than  the  company  had  demanded  in  case  it  was 
permitted  to  continue  to  operate.  The  continuation  of  the 
lease  was  dependent  upon  the  city's  renewing  the  security 
grant  from  time  to  time  so  that  it  would  always  have  at 
least  fifteen  years  more  to  run.  If  at  any  time  the  required 
renewal  was  refused  or  delayed,  the  lines  would  be  immedi- 
ately restored  to  the  old  company  with  the  right  to  operate 
them  for  the  full  period  of  fifteen  years  at  the  maximum  rate 
of  fare  provided  in  the  security  grant.    As  a  result  of  econo- 
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mies  in  an  ciTort  to  make  three-cent  fares  pay  and  of  the 
hostility  of  the  employees,  which  was  no  doubt  fomented  to 
some  extent  by  persons  interested  in  the  old  company,  service 
under  the  lease  was  curtailed  and  great  dissatisfaction  arose. 
A  referendum  was  called  on  the  security  franchise  and  it 
was  rejected  by  the  voters  several  months  after  it  had  gone 
into  effect.  This  was  the  beginning  of  Mayor  Johnson's  fall. 
The  people  simply  refused  to  ratify  an  arrangement  which 
depended  for  its  success  on  the  uninterrupted  control  of  pub- 
lic functions  in  the  city  of  Cleveland  by  the  group  of  men 
surrounding  Mr.  Johnson  for  an  indefinite  series  of  years. 
He  had  asked  the  voters  to  take  too  much  on  faith.  The 
comparative  failure  of  operation  by  the  holding  company 
at  a  three-cent  fare,  no  matter  how  many  incidental  causes 
may  have  contributed  to  it,  could  not  be  excused  in  the  face 
of  Mr.  Johnson's  confident  promises  and  his  well-known  ex- 
perience and  skill  as  a  street  railway  magnate.  After  this 
first  defeat  he  tried  to  renew  the  fight  against  the  old  com- 
pany by  means  of  a  competing  grant  to  a  three-cent  rival,  but 
the  people  vetoed  that  also.  Then,  on  the  eve  of  his  last  con- 
test for  reelection  he  announced  that  a  tentative  settlement 
had  been  reached  on  the  so-called  "  Tayler  plan,"  by  which 
the  old  company  would  get  a  renewal  of  its  franchises  to  be 
operated  at  such  a  rate  of  fare  as  would  guarantee  a  fixed 
return  upon  the  investment,  and  the  city  would  get  the  right 
to  take  over  the  property  at  some  future  time  when  the 
legal  obstacles  had  been  cleared  away.  Cleveland  had  be- 
come weary  of  Mr.  Johnson's  leadership  and  so  refused  to 
give  him  another  term  in  the  mayor's  office.  The  settlement 
he  had  promised  passed  the  council  and  was  signed  by  him 
before  his  successor  came  into  office.  Before  the  referendum 
vote  was  taken,  however,  Mr.  Johnson  as  a  private  citizen 
came  out  against  the  new  ordinance.  Nevertheless,  it  was 
ratified  by  a  decisive  majority.  Mr.  Johnson's  street  railway 
program  in  all  his  years  of  leadership  in  the  civic  affairs  of 
Cleveland  had  called  for  immediate  three-cent  fares  and 
ultimate  municipal  ownership.  Both  are  provided  for  in  the 
Cleveland  settlement  ordinance  now  in  force  in  Cleveland. 

Both  Mayor  Dunne  and  Mayor  Johnson  won  tremendous 
victories  for  their  policies,  but  as  they  were  not  satisfied 
with  their  own  successes,  the  leadership  which  they  might 
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have  retained  was  transferred  to  other  men,  even  at  the  risk 
of  their  leading  backward. 

519.  The  initiative  and  referendum  on  questions  relating 
to  municipal  ownership. — Whatever  may  be  thought  of  the 
desirability  of  permitting  the  people  to  take  a  hand  directly 
in  granting  or  vetoing  franchises,  there  is  a  general  con- 
sensus of  opinion  to  the  effect  that  the  construction  or  ac- 
quisition of  public  utilities  by  a  city  should  not  be  under- 
taken without  the  direct  approval  of  the  electorate.  The 
issue  is  likely  to  be  presented  in  two  or  three  ways.  First, 
the  general  project  of  building  or  buying  a  plant  for  muni- 
cipal operation  may  be  submitted.  Then  the  question  of 
authorizing  the  issuance  of  bonds -for  the  purpose  may  be 
referred  to  the  people.  Under  the  Mueller  Law  in  Illinois 
a  special  three-fifths  majority  is  required  to  authorize  munici- 
pal operation  of  street  railways  as  contrasted  with  municipal 
ownership  and  leasing  to  a  private  company.  Sometimes  a 
two-thirds  majority  is  required  for  the  approval  of  bond 
issues.  Where  municipal  ownership  and  operation  is  a  prac- 
ticable alternative  to  the  granting  of  franchises,  open  to  the 
choice  of  the  people,  this  fact  is  likely  to  have  a  marked  in- 
fluence on  the  character  of  the  franchises  proposed  and  of  the 
franchise  policy  adopted.  With  slight  modifications,  the 
same  principles  which  govern  the  application  of  the  initiative 
and  referendum  to  franchise  granting  should  also  govern 
their  application  to  municipal  ownership.  It  ought  to  be 
as  easy  for  the  people  to  inaugurate  the  policy  of  the  ex- 
ploitation of  public  franchises  by  public  agencies  as  it  is  for 
them  to  confer  franchise  rights  in  the  public  streets  upon 
private  companies.  It  ought  to  be  as  easy  for  the  people  to 
veto  municipal  bond  issues  for  new  undertakings  as  it  is 
for  them  to  refuse  their  assent  to  the  grant  of  special  privi- 
leges which  are  to  be  made  the  basis  of  stock  and  bond  issues 
by  private  companies. 
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520.  Nature  and  extent  of  the  jurisdiction  properly 
assumed  by  the  state.— AH  public  utilities  except  the  teliv 
graph  are  local  in  the  sense  that  they  go  to  the  pcdple  to  .^ci  vc 
them.  They  enter  into  people's  houses  or  pass  in  front  of 
their  doors.  The  adequacy  and  cheapness  of  public  utility 
services  in  each  particular  neighborhood  determine  in  large 
measure  the  price  of  land  and  its  immediate  adaptability  for 
residence  or  business  uses.  No  public  function  has  a  more 
intimate  and  local  bearing  upon  the  lives  and  welfare  of  the 
people  in  their  homes,  workshops  and  places  of  business. 
Yet,  as  we  have  already  seen,  there  has  been  within  the  last 
few  years  a  remarkable  development  of  the  interurban  nnd 
state-wide  relations  of  most  of  the  utilities.  When  a  com- 
pany operates  over  a  unit  of  territory  extending  aeross  the 
boundaries  of  local  political  subdivisions  (here  at  onec  arises 
the  jiecessity  for  supervision  by  a  public  authority  liaving 
jurisdiction  over  the  whole  area  covered  by  (he  company's 
operations.  In  some  cases,  this  supervision  might  be  under- 
taken by  the  township  or  county,  if  either  of  those  municipal 
divisions  had  an  administrative  organization  adequate  for 
the  purpose.  But  they  have  not.  The  next  governmenliil 
unit  to  grapple  with  the  problem  of  supervising  public 
utilities  after  they  have  outgrown  the  jurisdiction   of  (lie 
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city  is  the  state  itself.  Moreover,  inasmuch  as  practically 
all  public  utilities  are  operated  by  corporations,  which  are 
the  creatures  of  the  state,  all  those  matters  in  which  the  reg- 
ulation of  utilities  is  bound  up  with  the  regulation  of  corpo- 
rations naturally  fall  within  the  jurisdiction  of  the  state 
government  even  though  the  particular  companies  affected 
operate  only  in  single  municipalities.  Everything  affecting 
the  organization,  the  life,  the  powers,  the  obligations, 
and  the  intercorporate  relations  of  public  utility  companies 
as  such  falls  within  the  original  jurisdiction  of  the  common- 
wealth. Every  interurban  relation  of  a  public  utility, 
whether  it  is  being  operated  by  an  individual  or  by  a  corpo- 
ration, may  be  said  to  fall  within  the  commonwealth's 
acquired  jurisdiction.  If  there  is  one  principle  of  public 
utility  operation  more  firmly  established  than  any  other,  it 
is  perhaps  the  principle  of  unified  operation  in  the  particu- 
lar territory  covered.  The  extent  of  this  territory  is  ordi- 
narily determined  by  the  limits  of  an  urban  coinmunity  or 
population  center,  but  in  the  case  of  a  territory  supplied  by  a 
natural  gas  or  an  electric  company,  the  area  of  influence 
may  be  determined  by  the  location  and  capacity  of  the 
gas  fields  or  of  the  power  development.  But  in  whatever 
way  a  utility's  territory  may  be  delimited,  the  service  within 
that  a'rea  should  be  developed  as  a  unit.  Public  supervision, 
naturally,  must  respect  this  necessity.  Hence  what  I  have 
called  the  acquired  jurisdiction  of  the  state  is  growing 
rapidly  in  importance  under  prevailing  conditions  of  public 
utility  development. 

C21.  Determination  of  public  conveniencs  and  necessity.— 
Until  comparatively  recent  years  the  control  of  public 
service  corporations  assumed  by  the  state  was  exercised  in 
most  of  the  commonwealths  almost  exclusively  by  the  legisla- 
ture. A  company's  powers  and  obligations  were  described 
more  or  less  minutely  either  in  a  special  legislative  charter  or 
in  a  general  law  providing  for  the  incorporation  of  all  com- 
panies of  that  particular  class.  Little  or  nothing  was  left 
to  the  discretion  of  state  administrative  officials.  Massa- 
chusetts, has  been  a  pioneer  in  the  establishment  of  state 
commissions  with  authority  to  exercise  a  continuous  super- 
vision over  public  utility  companies,  and  now  almost  all 
of  the  states  have  railroad  commissions  with  more  or  less 
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extensive  powers  wliilu  a  few  states  have  gone  to  the  extent 
of  creating  public  service  boards  with  sweeping  powers  of 
regulation  as  respects  the  whole  field  of  public  utilities. 

The  first  problem  of  state  supervision  after  the  legislature 
has  passed  the  job  over  to  the  administrative  authorities  is 
the  determination,  with  reference  to  any  particular  company 
desiring  to  enter  the  public  utility  field,  as  to  whether  or 
not  public  convenience  and  the  necessities  of  the  community 
demand  the  services  of  the  new  corporation.  The  deter- 
mination of  this  question  involves  different  considerations 
in  different  cases.  If  the  community  where  the  company 
proposes  to  operate  is  not  already  served  with  this  utility, 
the  question  is  whether  or  not  there  is  sufficient  immediate 
or  prospective  demand  for  the  particular  service  in  question 
to  justify  the  construction  of  a  plant  to  supply  it.  If  the 
kind  of  utility  to  be  supplied  is  still  in  the  experimental 
stage,  the  state  commission  must  pass  upon  the  question 
as  to  whether  the  experiment  will  be  safe  and  gives  sufficient 
promise  of  success  to  warrant  the  inconvenience  made  nec- 
essary by  the  opening  of  the  streets  for  the  placing  of 
fixtures.  Where  the  community  is  already  served  with  the 
utility,  a  fundamental  question  of  public  policy  is  involved. 
Shall  the  state  protect  monopoly  or  shall  it  encourage  compe- 
tition ?  While  the  legislatures  have  generally  been  favorable 
to_  competition,  there  is  reason  to  believe  'that  state  com- 
missions, with  a  better  comprehension  of  the  nature  of  public 
utilities,  will  go  as  far  as  they  reasonably  can  in  maintaining 
monopoly.  It  is  not  to  be  desired  that  the  principle  of  mo- 
nopoly should  be  established  as  a  hard  and  fast  rule  of  law, 
for  the  power  to  admit  a  competing  company  is  one  of  the 
most  powerful  weapons  that  a  state  commission  may  have 
to  compel  a  company  already  on  the  ground  to  render  ade- 
quate and  humble  service. 

It  may  be  said  with  reasonable  assurance  that  a  state 
public  utilities  board  should  be  authorized  to  determine  in 
the  case  of  every  public  utility  enterprise,  before  it  is 
launched,  whether  or  not  public  welfare  will  be  endangered  if 
the  enterprise  is  allowed  to  come  to  fruition.  The  actual 
result  of  the  lodgment  of  this  authority  in  the  hands  of  an 
expert  body  of  men  will  be  to  check  the  application  of  the 
competitive  theory  in  the  realm  of  public  utilities,  where  it 
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leads  only  to  waste  and  disaster.  The  granting  of  a  certificate 
of  public  convenience  and  necessity  by  a  state  board  ought 
not,  however,  to  render  unnecessary  the  securing  of  the  con- 
sent of  the  local  authorities,  except  in  cases  where  the  refusal 
of  such. consent  would  block  the  development  of  an  important 
public  utility  service  desired  by  adjoining  communities. 

522.  Control  of  extensions  and  abandonment  of  service.— 
With  the  expansion  of  population  centers  and  the  natural 
development  of  public  utility  services,  a  company  often  de- 
sires to  overflow  from  the  territorial  area  originally  occupied 
by  its  fixtures.  In  all  such  cases  the  permission  of  the  state 
board  should  be  required  the  same  as  when  a  new  company 
is  trying  to  get  started.  In  general,  the  policy  of  the  state 
will  undoubtedly  be  to  encourage  such  extensions  of  service. 
It  is  generally  better  that  extensions  of  street  railway  lines 
should  be  constructed  by  the  company  already  in  the  field 
rather  than  by  a  new  company,  whether  a  subsidiary  or  an 
independent  one.  The  same  is  true  of  extensions  of  gas,  tele- 
phone and  electric  service  into  adjoining  areas.  Indeed,  the 
power  should  rest  in  the  state  commission  to  require  reason- 
able extensions  of  a  public  utility  service  when  petitioned  for 
by  the  local  authorities. 

In  some  instances  companies,  especially  street  railway  com- 
panies, desire  to  abandon  portions  of  their  route  either  before 
construction  is  completed  or  after  operation  has  proved  to  be 
unprofitable.  Except  where  traffic  conditions  have  radically 
changed  through  the  shifting  or  concentration  of  population 
or  business,  there  is  usually  no  reason  for  the  abandonment 
of  a  street  railway  route  that  was  worthy  of  approval  in  the 
first  instance.  The  state  commission  should  not  permit  a 
company  to  assume  obligations  that  it  cannot  and  perhaps 
does  not  intend  to  fulfill.  The  failure  of  a  company  to  com- 
plete the  construction  of  its  selected  route  or  to  extend  its  fix- 
tures throughout  its  area  of  authorized  service  as  soon  and  as 
fast  as  public  need  demands  it,  should  be  ground  for  the  for- 
feiture of  its  charter  unless  it  can  make  most  excellent  ex- 
cuses. In  no  case  should  a  company  be  authorized  to  abandon 
all  or  any  portion  of  its  service  without  the  consent  of  the  local 
authorities,  except  possibly  in  the  case  of  a  failing  supply  of 
natural  gas  or  water  power  where  necessity  or  the  general 
interests  of  the  state  may  require. 
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523.  Approval  of  inter-company  agreements  and  stock  con- 
trol  The  J'amily  and  socinl  relaUons  established  by  the  arti- 
ficial persons  created  by  the  slate  to  render  public  services 
have  been  scandalous  in  the  extreme.  Polygamy  is  the  least 
shocking  of  their  offenses.  Their  lust  of  profit  and  power  has 
led  them  to  practice  slavery,  cannibiilism,  and  all  the  most 
horrible  customs  of  savagery.  The  state,  which  is  responsible 
for  bringing  these  creatures  into  existence,  must  also  civilize 
them  and  give  them  a  decalogue  written  on  tables  of  stone. 
The  most  baffling  difficulty  in  the  way  of  public  control  of 
utility  corporations  lies  in  the  diabolical  cunning  of  their 
inter-corporate  relations.  Often  the  location  of  responsibility 
is  wholly  concealed.  Experience  demonstrates  the  necessity  of 
having  some  state  board  clothed  with  discretionary  power  to 
approve  or  reject  all  proposed  corporate  alliances,  whether  to 
be  effected  by  merger,  by  lease,  by  trackage  agreement,  by 
stock  control,  by  holding  company  or  what  not.  Consolida- 
tion of  companies  engaged  in  the  same  kind  of  public  utility 
service,  whether  in  common  or  in  adjoining  territories,  is  to 
be  encouraged  if  carried  out  in  a  legitimate  way  and  with  the 
consent  of  the  state  and  local  authorities.  Everything  that 
tends  to  unity  of  operation  within  a  normal  area  of  distribu- 
tion is  to  be  welcomed.  But  every  inter-company  agreement 
of  any  nature  looking  to  an  interchange  or  common  use  of 
franchise  rights  should  immediately  see  the  light  of  day  and 
be  submitted  to  the  state  and  city  authorities  for  approval. 
This  is  especially  important  in  its  bearing  upon  the  public 
control  of  capitalization,  corporate  responsibility  for  safe  and 
adequate  service  and  the  enforcement  of  honest  accounting 
and  financial  publicity.  While  monopoly  in  the  operation  of 
any  one  utility  in  a  single  community  is  under  proper  con- 
ditions of  public  control  desirable,  the  combination  of  differ- 
ent utilities  should  not  be  permitted  except  in  cases  where 
consolidation  will  effect  natural  economies  that  cannot  be 
obtained  in  any  other  way.  So,  also,  the  consolidation  of 
(^ompiinies  supplying  the  same  utility  in  different  centers  of 
population  should  not  be  authorized  except  where  their  union 
is  made  necessary  by  a  common  source  of  supply  or  other 
fundamental  conditions.  Where  a  large  territory  with  a  ])rac- 
tically  continuous  urban  population  is  split  uji  into  several 
political  subdivisions,  or  where  a  common  souicc  of  supply 
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brings  a  number  of  physically  separated  communities  into 
one  sphere  of  influence,  the  maintenance  of  a  separate  oper- 
ating company  in  each  political  subdivision  may  tend  to 
simplicity  of  control  by  the  local  authorities,  if  the  state 
board  maintains  .a  strict  supervision  over  the  contracts  be- 
tween the  several  operating  companies  and  the  one  holding 
or  manufacturing  company  that  unites  them  into  a  single 
system.  Inter-company  agreements  are  now  often  made 
for  the  very  purpose  of  confusing  the  public  authorities  and 
withdrawing  from  official  scrutiny  and  supervision  all  or  a 
portion  of  the  vital  activities  of  the  agency  charged  with 
rendering  a  public  service.  No  lease,  merger,  agreement  or 
community  of  interest  between  companies  should  ever  be  toler- 
ated by  the  state  if  its  effect  or  its  purpose  is  to  render  un- 
certain or  difficult  the  supervision  of  the  companies'  activities 
by  the  governmental  authorities  either  state  or  local.  It  is 
a  well-nigh  hopeless  spectacle  to  see  a  state  commission  reach- 
ing out  in  a  vain  effort  to  lay  hands  upon  the  elusive  creatures 
which  by  drawing  a  mystic  circle  around  their  substantial 
selves  keep  the  state  forever  playing  with  their  shadows. 

524.  Approval  of  stock  and  bond  issues. — The  abuses  of 
overcapitalization  are  naturally  a  subject  for  state  regulation. 
The  corporations  are  not  created  by  the  city,  and  the  control 
of  stock  and  bond  issues  is  essentially  a  corporation  rather 
than  a  franchise  problem.  Certain  general  rules  governing 
the  issuance  of  corporate  securities  will  ordinarily  be  laid 
down  in  the  acts  of  the  legislature.  It  is  one  of  the  functions 
of  state  utility  boards  to  apply  these  principles  to  particular 
cases.  It  is  sometimes  urged  that  the  state  commission 
should  go  even  further  and  interpose  its  judgment  between  a 
company's  board  of  directors  and  an  unwise  use  of  capital. 
The  more  conservative  view  is  that  the  law  should  prescribe 
the  purposes  to  which  a  company's  capital  may  be  devoted 
and  that  the  commission,  in  passing  upon  particular  issues 
of  stocks  or  bonds,  should  eonilne  itself  to  the  determination 
as  to  whether  or  not  the  proposed  uses  to  which  the  company 
wishes  to  devote  the  funds  obtained  by  the  sale  of  securi- 
ties are  within  the  limits  set  by  the  law.  The  law  may  pre- 
scribe that  not  more  than  one-half  or  two-thirds  of  a  com- 
pany's securities  shall  be  in  the  form  of  bonds.  It  may  pre- 
scribe that  no  securities,  either  stocks  or  bonds,  shall  be  issued 
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for  less  tliau  par  in  cash  or  its  equivalent.  It  may  prescribe 
that  additional  issues  of  stock,  shall  first  be  ofCered  to  the 
existing  stockholders,  either  at  par  or  at  an  appraised  valua- 
tion, and  if  not  taken  shall  be  sold  at  auction.  It  may  pro- 
vide that  stocks  and  bonds  shall  never  be  issued  on  account 
of  franchise  or  development  values,  good-will  or  any  other 
intangible  asset. 

The  chief  purpose  of  the  regulation  of  capitalization  is 
to  protect  investors,  eliminate  the  speculative  clement  in 
public  utility  securities  and  keep  the  development  and  opera- 
tion of  the  utilities  under  the  control  of  persons  whose 
primary  interest  is  to  render  successful  service.  To  accom- 
plish these  purposes  the  market  value  of  the  securities  should 
be  kept  as  close  as  possible  to  their  par  value.  This  can  bo 
accomplished  in  the  first  instance  by  insisting  that  behind 
every  dollar  of  capitalization  there  shall  be  a  dollar's  worth  of 
physical  property.  The  state  commission  should  not  only 
prescribe  the  purposes  for  which  stocks  and  bonds  may  be 
issued  in.  any  particular  case,  but  should  also  see  that  the 
funds  secured  by  an  issue  so  authorized  are  actually  devoted 
to  the  prescribed  purposes.  This  involves  a  careful  supervi- 
sion of  book-keeping.  Measures  should  also  be  taken,  either 
by  a  supervision  of  the  company's  construction  contracts  or 
by  an  audit  of  its  expenditures  to  prevent  excessive  costs. 
Having  passed,  in  the  first  place,  on  the  public  convenience 
and  necessity  of  the  company's  enterprise  as  a  whole,  having 
then  determined  the  amount  of  capital  stock  and  bonds  that 
the  company  may  issue  and  the  kind  of  things  for  which  they 
may  be  issued  and,  finally,  having  supervised  the  expenditure 
of  the  capital  funds  to  insure  honest  construction  costs,  there  , 
is  not  much  left  for  the  state  to  do  in  the  matter.  Of  course, 
the  question  whether  certain  changes  in  equipment  shall  bo 
made,  whether  certain  locations  for  power  ])lants  or  manufac- 
turing works  shall  be  chosen,  whether  certain  policies  of  devel- 
opment shall  be  followed,  is  still  left  in  some  measure  to  the 
discretion  of  the  company,  but  even  these  matters  are  subject 
to  public  control  from  the  standpoint  of  adequacy,  safety, 
convenience  and  non-interference  with  the  rights  of  others. 
Indeed,  it  is  hardly  possible  to  accomplish  the  purposes  for 
whicli  public  supervision  of  stock  and  bond  issues  is  estab- 
lished without  ;frankly  conferring  upon  the  state  commission 
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full  power  to  pass  not  only  upon  the  kind  of  things  to  which 
capital  may  be  devoted  but  upon  the  necessity  and  wisdom 
of  the  particular  investments  proposed.  Doubtless,  a  wise 
commission  would  leave  some  leeway  of  discretion  to  the 
company,  but  the  commission's  certificate  of  approval  should 
at  least  be  a  guaranty  that  the  capital  will  be  or  has  been 
honestly  used  for  lawful  purposes  and  will  not  be  or  has  not 
been  spent  on  particular  plans  which  are  clearly  impractical 
and  profitless.  In  every  case  the  commission  should  require 
full  publicity  as  between  the  company  and  the  investor.  It 
would  be  a  strange  travesty  on  governmental  efiBciencyi  if  by 
careless  approval  of  capitalization  the  commission  should  give 
a  nominal  guaranty  that  would  enable  a  company  to  raise 
funds  for  clearly  unprofitable  uses.  One  of  the  commis- 
sions's  gravest  problems  arises  in  connection  with  the  re- 
organization of  companies  which  were  originally  capitalized 
without  adequate  supervision.  The  part  of  wisdom,  however, 
in  such  cases  is  to  apply  the  knife  with  absolute  firmness  so 
that  the  water  will  all  be  drained  off  and  the  new  capitali- 
zation reduced  to  correspond  with  present  value  of  physical 
property.  In  case  of  unusual  prosperity,  the  market  value 
of  securities  should  be  kept  near  to  par  by  reduction  of  rates, 
by  improvement  and  extension  of  service,  or  by  both.  On  the 
other  hand,  adequate  rates  should  be  authorized,  even  if 
an  increase  is  necessary  for  the  purpose,  to  give  a  reasonable 
return  upon  honest  capital  wisely  invested  in  a  utility  wisely 
operated  and  rendering  adequate  service. 

525.  Uniform  accounts  and  forms  of  reports  prescribed.— 
Kot  many  years  ago  publicity  of  public  service  corporations' 
accounts  was  practically  unknown  in  the  United  States.  The 
fundamental  necessity  of  the  state's  getting  knowledge  about 
their  business  as  a  prerequisite  to  effective  regulation,  has 
given  the  movement  for  publicity  of  accounts  a  great  impetus 
•in  recent  years.  But  publicity  of  the  accounts  kept  by  the 
companies  is  of  comparatively  little  value  unless  the  accounts 
are  kept  right.  This  consideration  has  led  to  the  exercise  by 
the  state  of  its  authority  to  compel  all  companies  operating 
the  same  kind  of  utility  to  keep  their  books  on  a  uniform  plan 
prescribed  by  the  proper  public  body.  While  it  is  desirable,  in 
the  absence  of  adequate  regulation  of  this  matter  in  any 
particular  commonwealth  by  the  state  authorities,  that  the 
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franchise  granted  by  the  city  should  reserve  to  I  he  municipal 
financial  olliicr  the  right  to  prescribe  forms  of  account  and 
to  require  regular  financial  reports,  this  function  naturally 
belongs  to  the  state  government.  Neither  the  state  nor  the 
city  can  maintain  rational  relations  with  the  companies  ex- 
cept on  the  condition  that  the  books  be  kept  right  and  that 
full  reports  be  made.  It  is  in  the  intimate  control  of  the  com- 
panies' financial  records  that  the  body  blow  is  struck  at  all 
the  principal  abuses  of  corporate  management.  It  is  correct 
bookkeeping  that  eliminates  fictitious  assets,  reveals  the  cost 
of  construction  and  operation  and  brings  to  light  the  earning 
power  of  the  plant  and  its  standard  of  maintenance.  Regula- 
tion of  rates,  return  on  capital  invested  and  purchase  price  of 
the  property,  all  depend  upon  what  the  accounts  show.  It 
is  especially  important  that  uniform  accounting  and  re- 
porting should  be  prescribed  for  the  entire  state  so  that  the 
financial  statistics  of  companies  operating  in  different  cities 
and  under  different  conditions  may  be  compared.  The  an- 
nual reports  giving  detailed  statements  of  assets,  capitaliza- 
,tion,  earnings,  expenses,  equipment  and  service  rendered 
should  be  published  in  form  available  for  distribution.  There 
are  no  "  business  secrets "  in  public  utility  operation  that 
should  be  respected.  There  should  be  no  rivals  to  take  ad- 
vantage of  full  publicity;  for  each  utility  should  be  con- 
ducted as  a  monopoly  in  each  separate  area  of  service.  More- 
over, the  business  is  public  in  its  nature  and  lives  by  its  public 
franchise.  However  a  state  commission  may  fail  in  other 
ways,  if  it  is  successful  in  compelling  the  companies  to  use 
an  honest  and  adequate  system  of  bookkeeping  and  to  make 
full,  accurate  and  intelligible  public  reports,  its  most  import- 
■  ant  function  will  have'  been  fulfilled. 

526.  The  filing  of  corporate  documents  and  records  re- 
quired.— As  another  important  factor  in  making  the  regula- 
tion of  public  service  corporations  effective,  n  state  commission 
should  keep  a  public  document  file,  carefully  indexed  and 
readily  accessible  for  general  use,  containing  verified  copies 
of  all  certiRcatos,  maps,  leases,  deeds,  agreements,  mortgages, 
franchises  and  other  papers  constituting  a  full  record  of  each 
company's  corporate  rights  and  property.  It  is  desirable  tliat 
copies  of  all  or  most  of  these  documents  should  also  be  filed 
with  the  proper  authorities  of  the  cities  in  which  the  com- 
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panies  severally  operate.  But  the  jurisdiction  of  the  state 
commission  being  all-inclusive,  its  document  files  should  be 
independent  of  the  various  local  files.  The  possession  of  these 
records  is  only  second  in  importance  to  uniformity  and 
publicity  of  financial  accounts  as  a  factor  in  supervision. 
When  competition  has  been  eliminated  and  multifarious  orig- 
inal franchises  surrendered  for  one  comprehensive  grant  for 
each  utility,  the  practical  importance  of  the  public  document 
file  will  be  considerably  decreased.  At  least,  the  documents 
will  be  less  numerous,  and  the  task  of  analyzing  and  under- 
standing them  will  be  less  onerous. 

527.  Investigation  of  accidents  and  enforcement  of  safety 
regulations, — Cities  almost  invariably  require  in  their  fran- 
chise grants  that  the  persons  or  corporations  exercising  special 
privileges  in  the  streets  shall  assume  liability  for  all  damages 
to  persons  or  property  resulting-  from  the  construction  or 
operation  of  their  plants  and  fixtures.  Such  a  requirement 
furnishes  a  financia]  motive  to  the  franchise  holders  to  be  as 
careful  as  possible  of  the  rights  of  others,  but  in  case  the  pro- 
perty is  being  operated  for  speculative  purposes  or  in  case  the 
expense  on  account  of  personal  injury  claims  is  merely  added 
to  operating  expenses  and  the  utility  is  relieved  of  other  bur- 
dens because  of  high  operating  expenses,  this  motive  of  self- 
interest  is  weak  and  wholly  insufficient.  The  Metropolitan 
Street  Railway  system  in  New  York  City  has  annually  for 
many  years  set  aside  on  its  books  ten  per  cent  of  gross  receipts 
to  take  care  of  claims  arising  from  personal  injuries.  Other 
surface  street  railway  systems  in  New  York  City  are  actually 
paying  out  from  three  to  eleven  per  cent  of  their  income  for 
these  purposes.  On  the  other  hand,  from  less  than  one  to  one 
and  one-half  per  cent  is  sufficient  in  the  case  of  subways  and 
elevated  roads.  A  large  portion  of  these  accident  charges 
goes  to  the  legal  "army  of  defense"  which  is  an  important 
part  of  every  street  railway  company's  outfit.  Obviously, 
personal  injury  claims  are  a  less  important  item  in  the  finan- 
cial affairs  of  gas,  electric,  telephone  and  water  companies 
than  in  the  case  of  railways.  It  cannot  be  doubted  that  the 
state,  from  which  the  corporate  existence  of  the  public  utility 
companies  springs  and  which  is  ultimately  responsible  for  the 
general  uses  to  which  the  highways  may  be  put,  is  justified  in 
taking  jurisdiction  of  public  utility  accidents  and  in  requiring 
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the  companies  to  take  all  necessary  precautions  both  in  the 
matter  of  equipment  and  in  the  mode  of  operation  to  reduce 
to  a  minimum  the  loss  of  life,  limb  and  property  incident  to 
public  utility  operation.  For  this  reason  all  the  companies 
should  be  required  to  make  an  immediate  report  of  accidents 
to  the  state  commission  and  that  body  should  investigate  the 
serious  ones  for  the  purpose  of  determining  causes  and  fixing 
responsibility.  The  state  should  undoubtedly  assume  an  inti- 
mate jurisdiction  over  the  safety  appliances  to  be  used  and 
the  rules  of  operation  to  be  put  in  force.  This  involves  the 
question  of  the  underground  conduit  system  as  opposed  to 
over-head  wiring  for  all  classes  of  utilities  using  electrical  cur- 
rent; the  question  of  the  kind  of  brakes,  wheelguards  and 
fenders  to  be  used  on  street  railways ;  the  separation  of  grades ; 
and  questions  relating  to  the  speed  limit  of  ears,  the  voltage  of 
electrical  distributing  currents,  the  pressure  in  gas  mains,  ade- 
quacy and  pressure  of  water  supplies,  and  so  forth.  Many  of 
these  matters  should  be  provided  for  in  the  local  franchises, 
and  the  municipal  authorities  should  unquestionably  retain 
jurisdiction  over  them  supplementary  to  the  jurisdiction  as- 
sumed and  exercised  by  the  state  itself. 

528.  Beqnirement  that  adequate  service  be  rendered.— 
Thus  far  in  this  chapter  we  have  been  discussing  matters  per- 
taining primarily  to  corporate  management  or  to  general 
safety  which  naturally  fall  within  the  jurisdiction  of  the  state 
authorities,  whether  the  operation  of  the  utility  in  question  • 
is  interurban  or  wholly  intra-urban.  When  we  come  to  the 
matter  of  adequate  service,  however,  the  line  dividing  state 
from  local  jurisdiction  with  respect  to  intra-urban  utilities 
is  less  clear.  No  doubt,  as  a  fundamental  obligation  assumed 
by  the  companies  in  return  for  their  state  charters,  the  giv- 
ing of  adequate  service  can  appropriately  be  enforced  by  state 
agencies.  At  the  same  time  the  standard  of  what  is  adequate 
varies  considerably  with  local  conditions,  and  the  determina- 
tion of  this  standard  as  well  as  its  enforcement  may  often 
wisely  be  left  to  the  municipal  authorities  wherever  by  fran- 
chise provision  or  administrative  machinery  the  cities  have 
prepared  themselves  for  the  exercise  of  this  function.  In  cer- 
tain things,  such  as  the  candle-power  or  heat  units  of  gas  and 
the  purity  of  water,  the  state  should  undoubtedly  establish 
a  minimum  standard  applicable  everywhere  within  its  limits, 
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but  with  local  street  railway  schedules  and  electric  and  tele- 
phone service  a  state  commission  is  not  so  well  fitted  to  deal  as 
a  well-equipped  utility  department  of  the  city  government 
would  be.  Naturally,  in  all  interurban  operation  of  public 
utilities  the  state  must  assume  jurisdiction  of  the  matter  of 
service.  The  assistance  of  the  state  commission  will  be  partic- 
ularly helpful  in  enforcing  the  demands  of  the  consumers  for 
adequate  long-distance  telephone  connections,  for  extensions  of 
street  railway  and  other  service,  for  sufficient  pipe-line  capac- 
ity for  natural  gas  supplies,  for  the  protection  of  water  sup- 
plies, foi"  adequate  development  of  water-power,  and  so  forth. 

529.    Regulation  of  rates The  question  of  rates  is  much 

like  the  question  of  service.  In  a  city  having  a  clear-cut 
franchise  policy  and  well-developed  administrative  machinery 
for  supervising  public  utilities,  rates  can  properly  be  left  for 
local  regulation  by  contract  or  ordinance,  but  where  these  con- 
ditions do  not  prevail  state  machinery  should  be  available  to 
the  citizens  for  getting  a  review  of  service  charges  deemed  to 
be  unjust.  Eates  are  fundamental.  In  the  fluctuating  con- 
ditions that  beset  public  service  companies,  the  necessity  of 
adequate  rates  for  reasonable  service  is  fully  as  great  as  the 
necessity  of  adequate .  service  for  reasonable  rates.  For  this 
reason,  the  companies  ought  to  have  an  appeal  from  the  de- 
cisions of  the  local  authorities  in  rate-making.  It  is  better 
that  this  appeal  should  be  to  a  state  commission,  at  least  in 
the  first  instance,  than  to  the  courts,  for  the  reason  that  an 
appeal  from  the  local  authorities  directly  to  the  courts  would 
not  give  an  opportunity  for  the  development  of  a  consistent 
theory  of  rate-making  for  the  state  at  large  and  would  not 
take  adequate  advantage  of  the  statistical  knowledge  gained 
by  the  state  commission  through  its  supervision  of  accounts 
and  financial  reports.  In  cases  where  a  utility,  is  manufac- 
tured or  developed  in  one  center  and  distributed  from  that 
point  to  different  cities,  the  regulation  of  rates,  at  least  the 
primary  ones,  will  have  to  be  undertaken  by  the  state  author- 
ity in  the  first  instance.  Another  phase  of  the  rate  ques- 
tion in  which  the  state  is  naturally  interested  is  the  matter  of 
discrimination.  In  this  respect  nothing  should  be  left  to  the 
caprice  or  negligence  of  local  authorities.  Unjust  discrimina- 
tion should  be  forbidden  by  state  law,  and  it  should  be  left 
to  the  state  commission  to  determine  just  what  constitutes 
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unjust  discrimination  and  to  apply  the  test  in  particular 
cases.  Even  free  service  to  municipalities  may  be  regarded  as 
unfair  discrimination,  as  the  Wisconsin  commission  has  in 
fact  held.  The  fixing  of  specific  rates  for  long  terms  of  years 
in  municipal  franchise  contracts  should  not  be  encouraged. 
It  is  proper  that  initial  rates  should  be  fixed  in  franchise 
grants,  but  they  should  be  subject  to  decrease  or  increase 
either  by  future  agreement  or  by  the  exercise  of  rate-regulat- 
ing povifer  by  the  municipality  subject  to  appeal  to  the  state 
commission  or  by  the  state  commission  directly.  ' 

530.  Kelation  of  state  utility  commissions  to  local  author- 
ities.— There  v?ill  inevitably  be  some  friction  between  local 
and  state  authorities  in  the  effort  to  supervise  and  regulate 
the  operations  of  public  utility  companies,  just  as  there  is 
between  federal  and  state  authorities  in  regard  to  commerce. 
This  friction  can  be  reduced  to  a  minimum  by  a  careful  de- 
limitation in  the  statutes  of  the  respective  jurisdictions  and 
by  the  cordial  cooperation  of  state  and  local  administrative 
authorities.  On  the  other  hand,  political  differences  and  dif- 
ferences in  attitude  toward  vested  rights,  where  such  differ- 
ences exist,  will  tend  to  increase  this  friction.  As  a  general 
rule,  to  the  extent  that  the  state  at  large. assumes  and  exercises 
the  regulative  function,  to  that  extent  state  policies  should 
prevail  and  the  local  authorities  should  have  only  a  supple- 
mentary jurisdiction.  All  local  franchise  grants  should  be 
submitted  to  the  state  commission  for  examination  and  ap- 
proval, but  the  discretion  of  the  state  body  to  withhold  its 
approval  of  such  grants  should  be  limited  to  cases  where  the 
franchises  are  found  to  contain  provisions  in  conflict  with 
state  law  or  inconsistent  with  the  well-established  policies  of 
the  state.  In  other  -^ords,  the  review  of  local  grants  by  state 
authorities  should  be  for  the  purpose  of  preventing  conflicts 
of  jurisdiction  and  inconsistency  in  general  policies.  But 
an  efficient  state  commission,  with  its  broader  range  of  vision 
and  its  more  comprehensive  knowledge  and  responsibility  can 
be  of  great  assistance  to  the  local  authorities  of  the  smaller 
municipalities  in  an  advisory  capacity.  The  state  commission 
should  be  prepared  on  request  to  furnish  standard  forms  of 
franchises,  and  in  any  case  where  a  grant  is  submitted  to  it 
for  approval,  to  suggest  to  the  local  authorities  changes  which 
it  may  deem   advisable  in  tlif  interest  of  uniformity  and 
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science  in  franchise  granting.  Such  suggestions  would 
merely  operate  to  compel  a  reconsideration  of  the  terms  of  the 
grant  by  the  local  authorities,  but  would  not  be  mandatory. 
In  fact,  the  best  arrangement  might  be  to  require  all  proposed 
franchise  grants  to  be  submitted  to  the  state  board  in  advance 
for  suggestions,  but  not  for  final  approval.  In  all  cases  in- 
volving the  revocation  of  street  locations  or  the  ordering  of 
extensions  into  new  territory  by  the  local  authorities,  unless 
specifically  provided  for  in  the  local  franchise  contract  al- 
ready approved  by  the  state  commission,  an  appeal  to  that 
commission  should  be  open  to  the  companies.  On  this  appeal, 
however,  the  commission  should  be  limited  to  the  determina- 
tion as  to  whether  or  not  the  orders  of  the  local  authorities 
impose  an  unreasonable  financial  burden  upon  the  companies 
or  deprive  them  of  the  opportunity  to  render  the  public  serv- 
ice for  which  they  are  organized  and  authorized  to  occfupy 
the  public  streets.  The  same  is  true  with  reference  to  ap- 
peals from  the  orders  of  the  local  authorities  fixing  rates. 
In  brief,  the  control  of  the  state  commission  over  the  acts 
of  the  local  authorities,  should  be  similar  in  principle  to  the 
control  exercised  by  the  federal  judiciary  over  the  decisions 
of  the  state  courts.  The  state  commission  should  not  have 
or  assume  jurisdiction  where  the  questions  involved  are  purely 
local  and  do  not  involve  an  infringment  by  the  municipality 
of  the  established  general  policies  of  the  state. 

As  the  main  purpose  of  this  chapter  has  been  to  show  the 
natural  limitations  upon  the  scope  of  municipal  franchise 
contracts  growing  out  of  the  exercise  by  the  state  at  large  of 
its  legitimate  functions  in  the  control  of  public  utilities, 
rather  than  to  give  an  exhaustive  discussion  of  the  organi- 
zation and  authority  of  state  commissions,  it  is  unnecessary 
here  to  describe  in  detail  the  powers,  functions  and  policies 
of  the  railroad,  gas  and  electricity  and  highway  commissions 
of  Massachusetts,  the  two  pu1)lic  service  commissions  of  New 
York,  the  railroad  commission  of  Wisconsin,  the  public  serv- 
ice commission  of  Maryland,  and  the  less-important  commis- 
sions of  more  limited  jurisdiction  established  in  many  other 
states.  Neither  is  it  necessary  to  discuss  here  the  relation 
between  the  commissions  and  the  judiciary,  although  that  is 
a  topic  of  absorbing  interest  wherever  the  practical  efEective- 
ness  of  state  supervision  is  at  issue. 
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LOCAL  UTILITY  DEPAETMENTS,  FRANCHISE   BUREAUS 
AND  SPECIAL  EXPERTS. 

631.  A  local  baai'd  of  public  utilities  es-  with  n  superintendent  nl  its  head. 

tabllslied    by  the  Initiative.— Los  —Seattle. 

Angeles.  535.  A  municipal  bureau  of  franohl^ies, 

5;K.  a   city   public   utility  commission  —New  York  City. 

established    by  the    state    legls-  630.  Special  autboi-lttes  established  tor 

lature.— St.  Joseph.  particular     utilities     In    various 

633.  City   commissions    established   by  cities. 

ordinance    under   a   general   en-  537,  Special  employment    of   franchise 

abling  act.— St.  Louis  and  Kansas  experts  and  utility  engineers. 

City,  Missouri.  638.  General  scope  of  local  supervision 

631.  A  department  of  public  utilities  and  importance  of  special  admin- 
istrative machinery. 

531.  A  local  board  of  public  utilities  established  by  the 
Initiative  -  Los  Angeles. —With  eighteen  water  companies, 
four  gas  companies,  three  electric  companies,  two  telephone 
companies  and  four  street  railway  companies  operating  within 
its  borders,  with  its  population  more  than  trebling  in  ten 
years,  with  the  obligation  resting  upon  its  council  under  the 
constitution  and  laws  of  the  state  and  the  ordinances  of  the 
city  to  fix  once  a  year  the  rates  to  be  charged  by  companies 
supplying  water,  gas,  electric  light  and  telephone  service,  it  is 
little  wonder  that  Los  Angeles  felt  the  need  in  1009  for  the 
establishment  of  a  municipal  department  of  public  utilities. 
The  popular  demand  for  such  a  department  became  so  great 
that  the  city  council  passed  an  ordinance  to  create  a  commis- 
sion. This  measure  was  so  weak  and  unsatisfactory,  however, 
that  the  Municipal  League  drafted  a  new  ordinance,  circu- 
lated initiative  petitions  for  it  and  had  it  submitted  to  the 
people  at  the  elcetion  held  December  7,  1909,  when  it  was  ap- 
proved by  a  vote  of  16,626  for,  to  9,696  against  it.'  By 
this  ordinance  a  deparment  of  public  utilities  was  established 
to  be  under  the  management  of  a  board  consisting  of  three 
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commissioners  to  be  appointed  by  the  mayor,  subject  to  con- 
firmation by  the  city  council.  After  their  initial  terms  had 
been  adjusted,  all  commissioners  were  to  hold  office  for  three 
years,  one  retiring  each  year.  The  commissioners  were  to  serve 
without  pay,  but  a  special  fund  was  established  to  meet  the 
expenses  of  the  department.  The  appropriations  to  this  fund 
were  to  be  not  less  than  $12,000  a  year.  The  duties  of  the 
board  of  public  utilities  were  described  as  follows : 

"1.  To  make  each  year  a  thorough  investigation  into  the  affairs  of 
all  persons,  firms  or  corporations  operating  or  maintaining  water,  elec- 
tric lighting,  power,  gas  or  telephone  systems,  or  street  railways,  or 
interurban  railroads,  or  other  puhlic  service  utilities  in  the  City  of  Los 
Angeles,  and  compile  such  data  as  may  be  necessary  to  determine  the 
proper  charges  for  the  service  furnished  or  supplied  by  such  persons, 
firms  or  corporations,  as  provided  in  the  charter  of  said  city,  or  other- 
wise by  law.  Such  data  shall  include  a  valuation  of  the  pl)ysical  prop- 
erties of  such  persons,  firms  or  corporations,  a  detailed  statement  of 
gross  and  net  earnings,  and  of  expenses,  and  of  capitalization  and  in- 
debtedness thereof,  and  such  other  matters  as  the  Board  may  deem 
proper,  and  shall  also  include  such  facts  and  figures  as  may  be  obtain- 
able regarding  the  operation  and  maintenance  of  similar  systems  and 
utilities  in  other  municipalities. 

"  2.  To  recommend  to  the  City  Council,  prior  to  the  first  day  of 
March  of  each  year,  a  schedule  of  charges  for  the  services  specified  in 
subdivision  1  of  this  section. 

"3.  To  investigate  any  and  all  complaints  against  the  service  or  the 
charges  of  any  person,  firm  or  corporation  operating  any  public  service 
utility  in  the  City  of  Los  Angeles,  or  furnishing  any  public  service  to 
the  city  or  its  inhabitants,  including  the  supplying  of  water,  electric 
lighting,  power,  gas  and  telephone  service  to  said  city  or  its  inhabi- 
tants, and  the  operation  of  street  railways  and interurban  railroads,  and 
to  recommend  legislation  to  the  City  Council,  or  action  to  executive 
officers  of  the  city,  whenever  in  the  judgment  of  said  Board  such  legis- 
lation or  such  action  may  be  necessary. 

"4.  To  superintend  the  inspection  of  all  public  utilities  and  services 
operated,  maintained  or  furnished  by  persons,  firms  or  corporations  in 
the  City  of  Los  Angeles,  as  to  their  compliance  with  their  franchises, 
and  with  law  and  the  ordinances  of  said  city  regulating  the  manner  of 
conducting  their  business,  and  the  service  and  charges  of  such  persons, 
firms  or  corporations,  and  their  treatment  of  the  public,  and  from  time 
to  time  to  recommend  such  legislation  or  executive  action  based  on 
such  investigation,  as  in  their  judgment  may  be  required. 

"5.  To  prepare  and  keep  a  detailed  and  indexed  record  of  all  public 
service  franchises  gianted  by  the  city  that  are  now  in  existence,  or  that 
may  hereafter  be  granted,  showing  the  date,  location,  term  thereof, 
and  all  other  essential  facts,  and  a  similar  record,  so  far  as  practicable, 
of  all  other  public  franchises  exercised  in  the  City  of  Los  Angeles. 

"  C.  To  make  a  report  to  the  Council,  in  the  month  of  June  of  each 
year,  of  which  not  less  than  1000  copies  shall  be  printed  for  distribu- 
tion at  the  expense  of  tlie  city,  giving  the  essential  facts  and  figures 
concerning  the  aforesaid  public  utilities  operated  and  maintained  in  the 
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City  of  Los  Angeles,  comparing  their  charges  ami  chiiracter  of  service 
with  thosu  of  similar  utilities  in  other  municipalities.  Such  report 
shall  contain  a  digest  of  the  transactions  of  the  Board  duiing  the  year 
for  which  it  is  made,  together  with  such  information  and  suggestions 
relative  to  the  public  services  and  utilities  furnished  or  operated  in  the 
City  of  Los  Angeles  as  it  may  deem  of  general  interest." 

It  was  also  provided  that  every  application  for  a  franchise 
made  to  the  city  council  should  be  referred  by  that  body  to  the 
board  of  public  utilities  for  its  recommendation  before  the 
franchise  was  advertised  for  sale.  The  ordinance  provided 
also  that  all  public  utility  companies  operating  within  the 
city  limits  should  permit  the  members  of  the  board  or  any 
person  designated  by  the  board  to  inspect  their  property  and 
to  examine  their  books,  maps  and  other  records  showing 
their  affairs,  transactions  and  financial  condition. 

The  report  of  this  Los  Angeles  commission  for  the  period 
of  less  than  seven  months  ending  June  30,  1910,  shows  a 
marvellous  amount  of  work  done,  considering  the  shortness 
of  the  period  and  the  meagerness  of  the  appropriation.  The 
board's  recommendations  as  to  rates  were  not  always  fol- 
lowed, however,  by  the  city  council.  The  most  notable  in- 
stance of  a  difference  in  the  policy  actually  carried  out  as 
compared  with  the  policy  recommended  was  in  the  matter  of 
telephone  rates.  Instead  of  raising  the  Independent  com- 
pany's rates  as  recommended  by  the  utilities  board,  the  city 
council  cut  down  the  rates  of  the  Bell  company.  This  action 
of  the  council  was  supported  by  at  least  some  of  the  citizens 
on  the  theory  that  even  if  the  rates  fixed  should  bankrupt 
both  companies,  it  would  be  good  enough  for  them  for  main- 
taining the  nuisance  of  a  double  telephone  system  without 
reciprocal  privileges.^ 

532.  A  city  public  utility  commission  established  by  the 
state  legislature— St.  Joseph — A  new  charter  drafted  by  a 
committee  of  citizens  and  passed  by  the  Missouri  legislature 
in  the  form  of  an  act  to  govern  cities  of  the  first  class  was 
adopted  by  the  electors  of  St.  Joseph,  Missouri,  September  7, 
1909.^  An  important  feature  of  this  charter  was  the  estab- 
lishment of  a  public  utilities  commission  consisting  of  five 
members  to  be  appointed  by  the  mayor  for  terms  of  two  years, 

'  See  Pacific  Outlook,  issue  o(  June  i,  1910. 

■  ThiR  charter  was  published  i^s  E^  supplement  by  the  St,  Joseph  News-Press, 
August  10,  1S09,  *^*^  *^ 
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two  commissioners  to  go  out  of  office  one  year  and  three  the 
next.  Not  more  than  three  of  the  commissioners  could  be- 
long to  the  same  political  party,  and  no  one  was  eligible  to 
hold  the  office  of  commissioner,  or  to  havie  any  employment 
under  the  commission,  who  held  any  stock  or  bonds  in  any 
local  public  utility  company,  or  had  any  official  relation  to 
any  such  company  or  any  interest  in  it.  The  commissioners 
were  to  serve  without  pay,  but  were  authorized  to  employ 
assistants.  The  city  counselor  was  to  act  as  the  commission's 
legal  representative.  The  powers  and  duties  of  the  commis- 
sion were  described  as  follows : 

"(1)  To  receive,  file,  hear  and  determine  all  written  complaints  made 
to  such  commission  in  regard  to  any  of  the  matters  over  which  such 
commission  may  have  jurisdiction,  and  make  such  findings  and  orders 
in  relation  thereto  as  may  be  reasonable  and  just. 

"(2)  To  investigate  on  its  own  motion,  or  When  requested  by  the 
common  council  all  complaints,  irregularities  and  matters  touching  the 
acts  of  all  public  service  corporations  or  companies  doing  business  in 
such  city,  and  to  ascertain  and  determine  whether  such  corporations 
are  complying  with  the  laws  and  the  ordinances  of  said  city,  and  are' 
carrying  on  and  conducting  the  business  in  which  they  are  engaged  in 
conformity  to  their  franchises. 

"(3)  To  determine  and  fix  such  rates  and  charges  of  corporations 
owning  or  operating  telegraph  lines,  telephone  lines  or  exchanges, 
street  lailways,  subways,  conduits,  or  engaged  in  furnishing  gas,  steam, 
electricity,  light,  heat  or  power,  or  in  furnishing  or  supplying  water, 
or  refrigeration ;  to  prescribe  the  character  and  quality  of  such  service, 
and  to  prescribe  such  rules  and  regulations  in  relation  thereto  as  may 
be  just  and  reasonable. 

"(4)  To  supervise  and  regulate  the  manufacture,  sale  and  distribu- 
tion of  water,  gas,  electricity,  light,  heat  and  power,  and  to  regulate 
the  kind  and  character  of  meters  to  be  used  in  connection  therewith, 
and  have  control  of  the  inspection  thereof." 

It  was  enacted  that  "  no  franchise,  nor  any  right  to  or  un- 
der any  franchise,  heretofore  or  hereafter  granted  to  any 
corporation,  shall  be  assigned,  transferred,  leased,  mortgaged 
or  encumbered,  nor  shall  any  contract  or  agreement  with  ref- 
erence to  or  affecting  any  such  franchise  or  right  be  valid 
or  of  any  force  or  effect  whatsoever  unless  such  assignment, 
transfer,  lease,  contract,  agreement,  mortgage  or  pledge  shall 
have  been  first  authorized  and  approved  by  such  commission." 
Moreover,  no  public  service  corporation  was  to  acquire  or 
hold  any  of  the  capital  stock,  bonds,  obligations  or  property 
of  another  corporation  operating  a  similar  public  utility  with- 
out first  getting  the  commission's  consent.    No  public  utility 
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stocks  or  bonds  were  to  be  issued  except  under  an  order  of 
the  commission,  stating  that  in  its  opinion  the  use  of  the  capi- 
tal to  be  secured  by  the  issue  of  such  securities  is  reasonably 
required  for  the  purposes  of  the  corporation.  The  commission 
was  given  power  to  subpoena  witnesses  and  compel  the  pro- 
duction of  books  and  records.  No  person  was  to  be  excused 
from  testifying  or  from  producing  records  on  the  ground  that 
such  action  might  tend  to  incriminate  him,  but  it  was  stip- 
ulated that  a  person's  testimony  before  the  commission 
should  not  be  used  against  him  in  a  criminal  proceeding,  ex- 
cept for  perjury.  The  commission,  was  authorized  to  pro- 
ceed, either  on  its  own  motion  or  on  written  complaint  of 
any  person  or  corporation,  to  investigate  any  acts  committed 
or  omitted  by  a  public  utility  company  claimed  to  be  in  viola- 
tion of  law,  ordinance,  franchise  or  order  of  the  commission. 
If  a  company  refused  to  comply  with  the  commission's  find- 
ings, except  pending  an  appeal  to  the  courts,  it  would  be 
guilty  of  a  misdemeanor  and  would  subject  itself  to  a  fine  of 
not  less  than  $50  and  not  more  than  $1000  for  every  day  of 
such  refusal.  Interurban  railroads  were  expressly  exempted 
from  the  commission's  rate-making  jurisdiction.  It  was  made 
the  express  duty  of  the  commission  "  to  prepare  and  keep  on 
file  in  its  office  maps,  plats  and  charts  containing  the  descrip- 
tion and  giving  the  location  of  the  properties  of  every  public 
service  and  utility  company  carrying  on  and  conducting  its 
business  in  such  city,"  and  also  to  keep  on  file  in  its  office  "  a 
schedule  of  all  rates  and  charges  authorized  by  such  commis- 
sion or  fixed  by  law  as  well  as  all  orders  issued  by  such  com- 
mission." 

533,  City  commissions  established  by  ordinance  under  a 
general  enabling  act- St.  Louis  and  Kansas  City,  Missouri. 
— On  May  8,  1907,  the  Missouri  legislature  passed  what  has 
become  known  as  the  "  Enabling  Act,"  by  the  terms  of 
which  public  utility  companies  were  forbidden  to  charge 
more  for  their  services  "than  such  rates  as  shall  be  fixed  from 
time  to  time  by  ordinance,  by  the  cities  in  this  state  in  which 
such  utilities  are  operated,"  and  conversely  all  cities  of  the 
state  were  authorized  to  fix  public  utility  rates  on  condition 
that  such  rates  should  be  reasonable  and  should  not  be  changed 
oftener  then  once  in  two  years.*     Any  city  or  town  in  the 

'  Session  Acts  of  Missouri,  11)07,  p.  119. 
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state  was  authorized  to  establish  by  ordinance  a  committee 
or  commission  "to  make  investigation  into  all  facts  and 
matters  touching  the  establishing  of  such  just  and  reasonable 
late  or  rates  of  charge,"  and  to  report  its  findings  and  recom- 
mendations to  the  city  council.  The  city  council  was  author- 
ized to  make  provision  for  compelling  the  production  of 
books  and  papers  and  the  attendance  of  witnesses  before  itself 
or  before  any  committee  or  commission  duly  constituted  by 
it,  for  the  purpose  of  ascertaining  what  was  a  just  and  rea- 
sonable rate  or  rates. 

Both  St.  Louis  and  Kansas  City  have  established  local 
commissions  under  this  act.  By  ordinance  approved  February 
24,  1909,^  the  municipal  assembly  of  St.  Louis  created  "The 
Public  Service  Commission"  to  consist  of  three  members 
appointed  by  the  mayor  and  confirmed  by  the  upper  house  of 
the  assembly.  The  commissioners  were  to  hold  office  for  three 
years,  one  going  out  each  year.  Before  entering  upon  the 
duties  of  his  office,  each  commissioner  was  to  take  oath  that 
he  was  not  pecuniarily  interested,  directly  or  indirectly,  in 
any  company,  firm  or  corporation  subject  to  the  provisions  of 
the  ordinance,  and  no  person  so  interested  was  to  be  employed 
by  the  commission.  At  the  close  of  each  investigation  made 
by  it  and  regularly  every  six  months,  the  commission  was 
to  report  to  the  municipal  assembly.  Each  commissioner  was 
to  receive  a  salary  of  $2400  a  year,  in  addition  to  all  necessary 
travelling  and  other  expenses  incurred  by  him  under  author- 
ity of  the  commission  in  the  discharge  of  official  duties.  An 
appropriation  of  $25,000  was  made  for  the  support  of  the 
commission.  The  duties  of  the  commission  were  outlined  as 
follows : 

"First:  To  make  investigations  into  all  matters  connected  with  all 
rights,  privileges  and  franchises  held  or  claimed  by  any  and  all  per- 
sons, firms  or  corporations  owniug  or  operating  a  telephone  or  telegraph 
line,  system  or  exchange,  or  a  street  railway  line,  or  system,  or  a  tunnel, 
subway,  conduit  or  viaduct,  or  engaged  in  furnishing  gas,  steam  or 
electricity  for  lighting,  heating  or  power,  or  engaged .  in  furnishing 
water,  heat  or  refrigeration,  under  franchise  granted  by  the  City  of  St. 
Louis  or  by  the  State  of  Missouri,  elf  ective  or  operative  within  the  limits 
of  the  City  of  St.  Louis;  to  collect,  revise  and  publish  all  laws,  ordi- 
nances and  permits  dealing  with  such  rights,  privileges  and  franchises, 
and  to  report  to  the  Municipal  Assembly  all  material  violations  of  any 
of  the  said  rights,  privileges  or  franchises,  or  of  any  Charter  provision 

1  Ordinance  24,196. 
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or  State  law  relating  to  said  rights,  privileges  or  franchises,  together 
with  the  recommendations  of  such  laws  or  ordinances  in  this  regard  as 
shall  in  its  opinion  he  advisable  to  protect  the  best  interests  of  the  City 
of  St.  Louis  and  the  public. 

"Second  :  To  make  investigations  into  the  methods  of  operation,  the 
facilities  offered,  the  quality  of  service  rendered  aud  such  other  matters 
connected  with  tlie  operations  of  such  persons,  firms  or  corporations 
as  concern  tlie  general  welfare,  and  to  recommend  to  the  Municipal 
Assembly  such  changes  and  improvements  in  the  operations  and  con- 
duct of  such  persons,  firms  or  corporations  as  will  best  promote  the 
public  interests,  preserve  the  public  health  and  safetjr  and  protect  the 
general  welfare  of  the  City  of  St.  Louis  and  the  inhabitants  thereof. 

"Third:  To  make  investigations  into  all  facts  and  matters  tending 
to  show  the  just  and  reasonable  rate  or  rates  charged  for  the  services 
of  all  persons,  firms  or  corporations  mentioned  in  this  ordinance  ia  so 
far  as  it  is  within  the  power  of  the  City  of  St.  Louis  to  regulate  such 
charges,  aud  to  report  to  the  Municipal  Assembly  its  findings,  together 
with  recommendations  of  what,  in  its  opinion,  constitiites  a  reasonable 
rate  or  rates  of  charge  for  such  services  in  the  City  of  St.  Louis. 

"Fourth:  To  investigate  and  report  upon  any  and  all  matters  con- 
nected with  the  said  public  utilities,  upon  request  of  either  House  of 
the  Municipal  Assembly,  or  of  any  committee  thereof,  or  of  any  officer 
of  the  City  of  St.  Louis  acting  in  "the  course  of  his  duties." 

In  Kansas  City  a  "  Public  Utilities  Commission  "  was  first 
established  by  the  common  council  May  19,  1908.^  This 
commission  was  composed  of  seven  members  appointed  by  the 
mayor.  Not  more  than  three  of  the  seven  were  to  belong  to 
the  same  political  party,  and  one  was  to  be  "selected  from 
the  ranks  of  organized  labor."  After  two  years  of  experience 
with  this  commission,  Kansas  City,  having  changed  its  polit- 
ical spots,  concluded  to  establish  a  new  commission  tinder 
a  new  ordinance,  which  was  approved  May  3,  1910.  The  new 
commission  was  to  consist  of  three  members  appointed  by  the 
mayor  for  a  two-year  term.  Not  more  than  two  of  the  com- 
missioners could  be  of  the  same  political  party,'  and  no  one 
was  eligible  to  appointment  on  the  commission  who  was  inter- 
ested in  any  way  in  a  franchise  or  contract  with  the  city,  or 
in  the  purchase  or  sale  of  any  property  from  or  to  the  city,  or 
in  any  public  service  company  operating  in  the  city.  Any 
member  of  the  commission  could  be  removed  at  any  time  by 
the  mayor  when  such  removal  was  deemed  necessary  for  the 
effective  accomplishment  of  the  objects  and  purposes  of  the 
commission.  Members  and  employees  of  the  commission 
were  forbidden  to  accept  any  free  transportation,  rebate  or 
any  other  gratuity  whatever  from  any  public  service  corpora- 

'  Ordinance  No.  39,682. 
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tion.  This  commission  was  authorized  to  investigate  facts 
relating  to  the  fixing  of  reasonable  rates  for  public  utility- 
services;  to  examine  the  franchises  and  the  regulatory  ordi- 
nances of  the  city  to  see  whether  or  not  their  terms  were  being 
complied  with  by  the  public  utility  companies ;  to  report  such 
matters  as  it  might  deem  of  value  to  the  common  council  and 
to  the  mayor;  to  examine  and  carefully  tabulate  and  record 
the  facts  as  to  the  location  of  all  property  of  public  service 
corporations  in  the  city;  to  make  a  careful  study  of  the 
proper  location,  arrangement,  operation  and  maintenance  of 
terminal  facilities  within  the  city;  to  gather  information  in 
regard  to  such  matters  in  other  cities;  and  to  report  from 
time  to  time  to  the  mayor  and  common  council  the  facts  as- 
certained, together  with  the  commission's  conclusions  and 
recommendations  in  regard  to  them,  including  the  matter  of 
rates  and  charges  and  the  quality  and  manner  of  service. 

If  any  public  service  corporation  was  found  to  be  violat- 
ing the  terms  of  its  franchise  or  the  city  ordinances,  the  com- 
mission would  have  authority  to  issue  an  order  requiring  the 
company  to  cease  such  violation,  and  in  case  the  company  re- 
fused or  neglected  to  comply  with  the  order,  the  matter  was 
to  be  tttrned  over  to  the  city  counselor  to  take  all  necessary 
measures  to  stop  the  violation  and  to  punish  the  company, 
even  to  the  extent  of  forfeiting  its  franchise  if,  in  the  city 
counselor's  opinion,  such  action  would  be  warranted  in  law. 
Each  member  of  the  commission  was  to  receive  a  salary  of 
$1000  a  year,  and  provision  was  made  for  the  appointment 
by  the  mayor  of  a  special  counselor  for  the  commission  at  a 
salary  of  $3,600,  but  only  $4000  a  year  was  allowed  for  expert 
investigators  employed  by  the  commission.  There  was  to  be 
a  clerk  at  $100  a  month  and  not  to  exceed  four  inspectors 
at  four  dollars  a  day,  but  the  city  engineer's  force  was  to  help 
out  when  more  inspectors  were  needed.  In  addition  to  its 
other  powers,  the  commission  was  authorized  "to  inspect, 
view  and  make  copies  of  all  books,  accounts,  papers  and 
vouchers  "  of  any  public  service  company  with  respect  to  the 
conduct  of  its  business,  for  the  use  of  the  commission  in 
matters  of  which  it  had  jurisdiction. 

Though  the  St.  Louis  and  Kansas  City  commissions  have 
little  more  than  advisory  powers,  their  investigations,  and 
their  reports  to  the  municipal  legislative  body  tend  to  pub- 
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licity,  which  is  the  greatest  of  all  regulative  forces.  Each 
commission,  among  its  first  acts  compiled  and  published  a 
book  of  franchises  in  force  in  its  own  city.  This  is  one  of  the 
first  and  most  essential  steps  in  the  development  of  a  policy 
of  effective  local  control  of  public  utility  services  in  any  city. 
In  a  public  address  on  the  work  of  the  Kansas  Oity  commis- 
sion, September  20,  1910,  Mr.  J.  A.  Harzfeld,  president  of 
that  body,  recommended  that  its  powers  should  be  increased  , 
so  as  to  include  authority  to  enforce  its  own  orders ;  to  regu- 
late rates,  subject  to  court  review ;  to  regulate  the  issuance  of 
stocks  and  bonds  in  enterprises  no  longer  experimental,  and 
to  prescribe  a  uniform  system  of  accounting  so  as  to  keep 
operating  expenses,  repairs  and  replacements  from  being  dis- 
guised as  capital  investment.^ 

534.  A  department  of  public  utilities  ■with  a  superintendent 
at  its  head— Seattle. — By  a  charter  amendment  adopted  in 
March,  1908,  the  city  of  Seattle  created  the  office  of  superin- 
tendent of  public  utilities.^  This  official  was  to  be  appointed 
by  the  mayor  and  be  one  of  the  five  members  of  the  board 
of  public  works,  which  would  have  authority  to  adopt  rules 
and  regulations  governing  his  department.  The  duties  of  the 
superintendent  of  public  utilities  were  described  as  follows: 

"  He  shall  rigidly  enforce  the  provisions  of  all  franchise  ordinances, 
and  the  rules  and  regulations  of  the  board  of  public  works,  relating  to 
his  department.  He  shall,  so  far  as  public  necessity  may  demand, 
superintend  all  franchise  construction  whicli  may  be  carried  on  in  or 
across  the  streets  of  the  City  of  Seattle.  He  shall  from  time  to  time 
present  to  the  board  of  public  works  written  recommendations  as  to 
such  changes  or  betterments  which  should  be  required  to  be  made  in 
the  equipment  of  franchise  companies  in  order  to  secure  the  comfort 
and  safety  of  the  public.  He  shall  keep  an  accurately  indexed  lecord 
of  all  franchise  work  showing  the  time  of  beginning  and  comple- 
tion. He  shall  keep  on  flic  in  his  office  a  series  of  plats  drawn  to  scale, 
showing  the  exact  position  that  each  public  utility  occupies  in  Ihe 
streets,  together  with  sectional  maps,  showing  the  depths  at  or  to 
which  the  same  may  lie  below  the  surface  of  the  streets.  It  shall  be 
his  duty  to  carefully  examine  every  application  made  for  franchise 
construction  in  the  City  of  Seattle  and  report  his  recommendation  on 
each  to  the  board  of  public  works.  In  connection  with  the  city  council 
he  shall  consider  every  application  made  to  the  City  of  Seattle  for  a 
franchise  and  present  his  recommendations  thereon  in  writing.  He 
shall,  under  civil  service  rules,  have  control  of  the  employment  of  all 
labor,  skilled  or  other,  in  his  department.  He  shall  have  such  other 
additional  powers  as  the  city  council  may  by  ordinance  grant,  and  he 

'  See  Kansas  City  Manidpnl  Facta,  issue  of  October  8, 1910. 
2  Charter  and  Ordinances,  already  cited,  p.  44. 
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shall  perform  such  other  duties  as  the  city  council  or  board  of  public 
works  may,  from  time  to  time,  prescribe  or  direct." 

The  report  of  the  Seattle  superintendent  of  public  utilities 
for  the  year  ending  November  30,  1909,  throws  an  interest- 
ing light  upon  the  activity  of  the  department  along  the  lines 
laid  down  by  the  city  charter.  In  summarizing  the  reports  of 
the  department  to  the  city  council  on  franchise  applications, 
Superintendent  Valentine  stated  that  his  office  "  has  considered 
franchises  as  contracts,  the  object  of  the  City  being  to  secure 
proper  public  service  of  which  the  standard  is  specified,  and 
to  allow,  under  proper  safeguards,  the  grantees  such  privi- 
leges as  will  enable  them  to  derive  a  reasonable  revenue  upon 
their  investment,  and  thus  induce  large  interests  to  seek 
investment  for  their  capital  in  legitimate  enterprises  in  Seat- 
tle." Referring  to  the  work  of  enforcing  franchise  obligations, 
Mr.  Valentine  said  that  the  department's  need  of  legal  assist- 
ance from  the  corporation  counsel's  office  would  utimately 
result  in  requiring  the  assignment  of  one  of  the  corporation 
counsel's  staff  to  take  care  of  the  legal  work  incidental  to  the 
supervision  of  the  public  service  companies. 

"The  field  of  public  service  utility  control,"  said  he,  "is  extending 
so  rapidly,  and  the  necessity  for  legal  advice  in  devising  restrictions  to 
prevent  public  service  companies  from  encroaching  upon  public  rights, 
is  becoming  so  urgent,  that  it  will  ultimately  require  the  services  of  one 
man,  capable  of  specializing  on  the  law  of  franchise  interpretation  and 
public  utility  control,  in  order  th^t  this  department  maybe  in  a  position 
to  obtain  the  best  legal  advice  in  the  determination  of  questions  in- 
volving the  granting  of  public  service  privileges,  the  maintenance  of 
proper  standards  of  service,  and  the  enforcement  of  franchise  obliga- 
tions." 

One  of  the  most  important  features  of  the  department's 
work  is  the  preservation  and  completion  of  records  showing 
the  physical  occupation  of  the  streets  by  the  various  public 
utilities.  Mr.  Valentine  stated  that  at  the  time  of  its  organi- 
zation, the  department  of  public  utilities  took  over  from  the 
city  engineer  a  system  of  records  showing  the  location  of 
underground  structures  and  that  this  system  had  been  kept 
up  to  date  by  the  department  and  enlarged  upon. 

"In  recent  years,"  said  he,  "a  study  of  these  records  and  the  experi- 
ence gained  in  the  direction  of  construction  work  of  the  public  service 
companies,  has  shown  the  evils  resulting  from  the  lack  of  a  guiding 
plan  in  such  work  and  the  necessity  of  systematic  arrangement  in  order 
to  obtain  the  maximum  use  of  the  space  in  the  streets.     Other  cities 
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were  looked  to  in  the  hope  of  finding  a  pathfinder  In  such  work,  but,  as 
far  as  it  was  possible  to  discover,  none  of  the  larger  cities  of  tlie  United 
States  has  adopted  a  systematic  scheme  for  underground  work,  with 
tlie  result,  in  many  cases,  of  great  confusion  and  much  unnecessary 
expense  to  the  utility  coucerns  in  the  way  of  increased  cost  of  work 
done,  and  to  the  public  because  of  the  excessive  tearing  up  of  pave- 
ment, and  the  greater  cost  of  constructing  municipal  pipes  and  conduits. 
"During  the  year  this  department  has  developed  a  set  of  standard 
plans  and  regulations  governing  underground  construction,  which,  as 
far  as  available  space  will  permit,  will  provide  a  place  for  everything, 
and  result  in  the  locating  of  each  pipe  or  conduit  in  its  proper  place." 

535.    A  municipal  bureau  of  franchises— New  York  City.— 

Viewed  from  almost  any  standpoint  it  is  an  astonishing  fact 
that  Kew  York  had  grown  to  be  a  metropolis  of  3,500,000 
population  before  it  established  a  bureau  of  franchises.  Most 
American  cities  are  still  getting  along  without  such  a 
bureau.  The  circumstances  leading  to  the  establishment 
of  the  New  York  bureau  of  franchises  well  illustrate  the 
careless  and  haphazard  manner  in  which  all  great  cities  have 
in  most  instances  dealt  with  the  public  utilities  within  their 
borders. 

"The  people,  as  a  body,  understand  little  of  the  intricacies  of  the 
franchise  question,"  said  Mr.  Harry  P.  Nichols,  in  an  address  giving 
the  history  of  the  New  York  bureau,  of  which  he  has  been  the  head 
since  its  establishment,!  "and  the  higher  officials  of  the  city  elected 
every  two  or  four  years  cannot  have  an  intimate  knowledge  of  the  sub- 
ject, unless  there  is  some  bureau  connected  with  the  city  government 
which  can  at  short  notice  present  them  with  all  the  facts  connected 
with  any  application  which  may  be  made. 

"I  think  this  point  can  best  be  illustrated  by  an  application  of  a 
street  railway  company  made  shortly  after  the  charter  of  Greater  New 
York  took  effect.  It  was  a  company  organized  to  construct  and  oper- 
ate a  street  railroad  one  block  in  length,  its  capital  stock  being  held  by 
the  existing  monopoly,  and  when  its  application  was  presented  to  the 
Board  the  attorneys  for  the  company  represented  that  its  one  object 
was  to  give  better  transit  facilities,  and  make  a  connection  between 
two  lines,  whereby  a  through  line  could  be  operated,  thus  avoiding 
transfers.  The  company  offered  to  comply  with  the  provisions  of  the 
charter  regarding  compensation  in  any  manner  which  might  seem  to 
the  members  of  the  Board  to  be  right,  and  offered  a  sum  of  $500,  and 
later  $1000,  a  year  for  the  right  to  lay  tracks  on  this  one  block,  and  it 
had  practically  received  the  assurance  of  at  least  some  of  the  officials 
that  its  application  would  be  considered  favorably.  The  matter,  com- 
ing before  the  Board  in  the  regular  way,  was  referred  to  the  Comptroller 
for  investigation,  and  the  report  which  was  presented  to  him  at  tlic 
time  showed  that  the  granting  of  this  franchise,  enabling  two  or  more 
companies  to  operate  a  continuous  line,  would  be  the  means  of  de- 

■  "  Progress  in  Methods  of  Ri-antinK  Franchises  in  New  York  City,"  an  address 
delivered  at  the  City  Club  of  PhiUvdelpliia,  May  4,  1907. 
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priving  the  city  of  about  |8000  per  annum  of  Its  present  income  from 
one  of  llie  existing  lines.  It  came  about  iu  this  way :  One  of  tlie  lines 
was  known  as  a  car  license  fee  line,  being  obligated  to  pay  $£0  per  car 
per  annum  for  each  car  run.  Thesecond  wasa  percentage- paying  line, 
paying  three  per  cent,  of  its  gross  annual  receipts.  It  was  proposed  to 
run  the  car  license  cars  over  the  percentage-paying  line,  and  it  was 
calculated  tlwit  no  additional  cars  would  be  required,  but  that  these 
same  cars  run  over  the  tracks  of  the  percentage-paying  line  would  de- 
duct from  that  line  about  forty  per  cent,  of  its  gross  receipts,  upon 
which  it  paid  a  percentage  to  the  city.  This  report  placed  Ihe  facts 
fairly  before  tlie  Comptroller,  and  from  that  time  on  careful  scrutiny 
was  given  to  the  applications  for  franchise  rights.  It  was  not,  how- 
ever, until  the  controversy  with  the  gas  companies  over  their  respective 
franchises,  and  the  price  charged  the  city  for  gas  and  electricity,  that 
the  city  commenced  systematically  to  collect  all  data  pertaining  to 
public  service  corporations,  and  placed  the  same  in  one  bureau  where 
it  could  readily  be  obtained." 

The  New  York  franchise  bureau  was  formally  established 
February  1,  1905.  It  immediately  set  out  to  search  for  all 
obtainable  information  pertaining  to  the  public  u.tility  cor- 
porations in  their  relations  with  the  state  and  with  the  city. 
The  work  undertaken  included  the  searching  of  the  minutes 
and  records  of  the  various  legislative  and  administrative 
boards  and  officials  of  the  .forty  political  subdivisions  formerly 
exercising  authority  within  the  present  limits  of  the  Greater 
City.  The  bureau  also  collected  and  examined  the  certifi- 
cates of  incorporation,  the  state  charters,  the  local  franchises, 
the  leases  and  the  certificates  of  merger  or  consolidation  of 
the  various  public  utility  companies  and  undertook  the  in- 
vestigation of  their  capitalization  and  the  market  price  of 
their  securities.  All  laws,  ordinances,  legal  opinions  and  court 
decisions  affecting  the  companies^  rights,  were  collected.  On 
the  basis  of  this  and  other  information  this  bureau  under- 
takes to  report  to  the  board  of  estimate  and  apportionment 
on  all  franchise  applications.  Indeed,  the  negotiations  with 
the  applicants  and  the  drafting  of  the  franchise  contracts  are 
usually  handled  by  this  bureau.  The  bureau  also  supplies 
information  to  the  law  department  of  the  city  and  to  the 
various  administrative  officers  by  whom  permits  are  issued  to 
the  various  utility  companies  for  opening  the  streets.  The 
bureau  also  keeps  track  of  the  operation  of  the  companies  to 
see  that  they  live  up  to  their  franchise  obligations. 

More  recently,  a  second  bureau  of  franchises  has  been  estab- 
lished in  New  Ygrk  City,  under  the  auspices  of  the  publig 
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service  commission  of  the  first  district,  the  approval  of  this 
commission  being  required  before  any  new  franchise  can  be 
exercised  by  a  street  railway,  gas  or  electric  company  within 
the  city  limits.  Accordingly,  all  franchise  propositions  in 
New  York  City  at  the  present  time  are  submitted  to  the  inde- 
pendent scrutiny  of  two  expert  bureaus. 

The  New  York  charter  commission,  of  which  Mr.  William 
M.  Ivins  was  chairman,  reported  to  the  state  legislature  under 
date  of  March  8,  1909,  a  proposed  draft  for  a  new  charter, 
and  on  April  20,  1909,  submitted  a  draft  of  an  "  Administra- 
tive Code,"  so-called.  The  plan  advocated  by  this  commission 
involved  the  elimination  of  a  great  mass  of  detail  from  the 
cumbersome  city  charter  now  in  force  and  the  inclusion,  of  all 
such  matters  as  might  properly  be  left  to  the  discretion  of  the 
city  in  a  supplementary  code  which  would  be  subject  to  future 
amendment  without  state  legislative  action.  The  proposed 
charter  made  provision  for  a  bureau  of  franchises  under  the 
board  of  estimate  and  apportionment.  The  administrative 
code  prescribed  that  all  persons  or  corporations  exercising 
franchises  within  the  city  should  report  to  this  bureau,  at  such 
times  and  in  such  manner  as  it  might  prescribe,  facts  pertain- 
ing to  the  operation  of  such  franchises.  The  chief  of  the 
bureau  was  to  have  authority  to  summon  persons  or  the  oflBci- 
als  of  the  public  service  corporations  and  examine  them 
under  oath  on  matters  relating  to  such  franchises.  The  pro- 
posed code  expressly  provided  that  the  bureau  of  franchises 
should  perform  the  following  functions: 

"1.  Compile  and  keep  a  record  of  all  franchises  and  consents  to  the 
exercise  of  franchises  and  of  all  rights  and  privileges,  and  facts  pertain- 
ing to  tjie  operation  thereof,  heretofore  or  hereafter  granted  hy  the  City 
of  New  York  or  hy  any  public  or  municipal  corporation  united  and 
consolidated  to  form  the  City  of  New  York,  or  by  any  board  or  body 
thereof ; 

"3.  Examine  and  report  upon  all  applications  for  franchises  or  for 
consents  to  exercise  franchises,  or  for  rights  or  privileges,  made  to 
the  board  of  estimate  and  apportionment; 

"3.  Report  to  the  board  of  estimate  and  apportionment  recommend- 
ations respecting  the  terms  and  conditions  to  be  attached  to  any  fran- 
chise or  consent  to  the  exercise  of  a  franchise,  or  right  or  privilege,  and 
the  amount  of  compensation  to  be  paid  the  city  therefor; 

"4.  Examine  all  permits  issued  by  any  department  to  place  upon 
public  property  any  structure  pursu&nt  to  any  franchise,  right  or  privi- 
lei^e,  and  to  compare  the  terms  of  such  permits  with  the  terms  of  such 
franchise,  right  or  privilege  as  granted  by  the  City  or  any  of  the  public 
or  rauuicipal  corporations  heretofore  united  and  consolidated  to  form 
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The  City  of  New  York,  or  any  board  or  boJy  thereof.  Except  with 
the  unanimous  consent  of  the  board  no  such  permit  shall  become 
operative  and  of  effect  without  the  certificate  of  the  chief  of  the  bureau 
of  franchises,  or  his  duly  authorized  representative  that  its  terms  are  in 
conformance  with  tlie  terms  of  the  franchise,  right  or  privilege  in  pur- 
suance of  which  it  is  issued." 

The  recommendations  of  the  charter  commission  have  not 
as  yet  been  enacted  into  law,  but  it  seems  comparatively  cer- 
tain that  the  New  York  City  bureau  of  franchises  will  in- 
crease rather  than  diminish  in  importance  as  time  goes  on  and 
franchise  questions  come  into  greater  prominence. 

536.  Special  authorities  established  for  particular  utilities 
in  various  cities. — We  have  already  described  in  a  preceding 
chapter  the  functions  of  the  board  of  supervising  engineers 
established  by  the  Chicago  street  railway  franchises  and  of 
the  city  street  railroad  commissioner  provided  for  in  the  re- 
cently enacted  street  railway  ordinance  of  Cleveland.^  Dur- 
ing the  long-continued  struggle  in  Chicago  between  the  city 
and  the  street  railway  companies,  the  city  council  established 
a  standing  committee  on  local  transportation  which  to  a  con- 
siderable degree  became  an  expert  body.  This  committee  is 
still  maintained,  and  handles  all  franchise  matters  coming  be- 
fore the  city,  council  that  relate  to  surface  street  railways,  ele- 
vated roads  and  subways.  While  the  common  council  of 
almost  every  city  has  a  standing  committee  on  franchises  or 
public  utilities,  it  is  seldom  that  such  a  committee  attains  the 
dignity  and  power  of  the  committee  on  local  transportation  of 
the  Chicago  council.  Another  committee  of  the  Chicago  coun- 
cil which  has  attained  an  important  position  in  the  develop- 
ment of  the  city's  franchise  policy,  is  the  committee  on  gas, 
oil  and  electricity  to  which  important  franchise  matters  not 
relating  to  transportation  are  referred.  New  York  and  Boston 
have  each  established  a  special  board  to  handle  rapid  transit 
matters.  The  laying  out  of  routes  and  the  drafting  of  fran- 
chises for  elevated  railroads  were  put  into  the  hands  of  special 
commissions  both  in  New  York  City  and  in  Brooklyn  under 
an  act  of  the  legislature  passed  in  1875.  These  early  commis- 
sions, however,  had  no  connection  with  each  other.  When 
there  was  demand  for  a  new  rapid  transit  line,  a  new  com- 
mission would  be  appointed  by  the  mayor  to  lay  out  a  route 
and  organize  a  company  to  build  it.     As  soon  as  the  com- 

•  4nte,  Chapter  sxv,  sections  335  and  339, 


760  MUNICIPAL  FRANCHISES. 

pany's  organization  was  completed,  the  commission  would  go 
out  of  existence.  But  in  1891  a  permanent  rapid  transit 
commission  was  established  whose  sole  function  was  to  lay 
out  routes  for  rapid  transit  lines  either  underground  or  ele- 
vated, and  to  grant  franchises  covering  such  routes,  subject 
to  the  approval  of  the  common  council.  Later,  when  mu- 
nicipal construction  of  subways  was  determined  upon  by  vote 
of  the  people,  it  became  the  duty  of  the  rapid  transit  com- 
mission, instead  of  granting  franchises,  to  enter  into  con- 
tracts .for  the  construction  and  operation  of  the  municipal 
subway  lines.  With  the  establishment  of  the  public  service 
commissions  in  1907,  the  old  rapid  transit  commission  was 
abolished  and  its  powers  and  duties  conferred  upon  the  public 
service  commission  for  the  first  district,  a  state  body.  The 
Boston  transit  commission  was  established  originally  as  a 
temporary  body  for  the  purpose  of  constructing  a  subway.  It 
has  been  continued  from  time  to  time  under  special  acts  of 
the  Massachusetts  legislature  for  the  purpose  of  building 
additional  subways  and  leasing  them  to  the  Boston  Elevated 
Railway  Company  for  operation.  Both  New  Yorlc  and 
Boston  have  thus  recognized  the  importance  of  establishing 
a  special  commission  with  adequate  facilities  for  making  the 
investigations  necessary  prior  to  the  adoption  of  a  compre- 
hensive constructive  policy  with  relation  to  that  most  im- 
portant of  all  metropolitan  utilities — rapid  transit. 

Provision  for  the  appointment  of  special  officers  to  inspect 
gas  and  electric  meters  and  service  are  not  altogether  uncom- 
mon. A  gas  inspector  is  charged  with  the  performance  of  a 
technical  service  in  the  examination  and  testing  of  meters, 
the  testing  of  gas  for  impurities  and  for  calorific  and  candle 
power,  and.  the  testing  of  pressure  in  the  mains.  To  the  gas 
inspector  the  patron  of  the  gas  company  can  make  his  com- 
plaints. If  the  complaints  relate  to  matters  under  the  inspec- 
tor's jurisdiction,  the  consumer  can  have  them  attended 
to  in  an  orderly  way.  In  some  cases  the  city  electrician  holds 
a  similar  relation  to  the  electrical  service  rendered  within  the 
city  of  which  ho  is  an  official.  On  the  whole,  however,  the 
number  of  special  authorities  established  by  the  various  cities 
of  the  country  to  acquire  expert  knowledge  in  the  supervision 
of  the  public  utility  companies  is  small.  In  this  whole  field 
*'  the  harvest  is  great,  but  the  laborers  ai 


LOCAL  UTILITY  DEPARTMENTS.  7GI 

537.  Special  employment  of  franchise  experts  and  utility 
engineers.  — Cities  are  coming  more  and  more  to  recognize 
their  need  for  expert  assistance  in  dealing  with  the  highly 
trained  officials  and  counsel  of  public  service  corporations. 
The  men  throughout  the  country  in  control  of  particular 
classes  of  utilities  form  an  expert  and  rather  highly  organized 
body.  Whenever  a  city  enters  into  a  franchise  negotiation 
with  a  public  service  corporation,  the  chances  are  that  the 
corporation  has  prepared  itself  for  the  emergency  by  a  long- 
continued  and  careful  investigation  of  the  facts  relating  to 
the  question  at  issue,  and  in  doing  so  has  had  the  expert  serv- 
ices of  a  permanent,  highly  trained  force  of  coimsel,  engi- 
neers and  accountants.  On  the  other  hand,  a  city  is  seldom 
ready  when  it  begins  a  franchise  negotiation.  The  inevita- 
ble result  of  the  unequal  contest  is  the  total  or  partial  defeat 
of  the  city  in  the  negotiations.  It  is  owing  to  the  recognition 
of  these  facts  that  a  number  of  cities  in  recent  years  have 
brought  themselves  to  the  employment  of  special  experts, 
chiefly  engineers  and  accountants,  to  assist  the  regular  city 
authorities  in  negotiating  franchise  settlements,  in  the  ap- 
praisal of  public  utility  properties  or  in  the  investigation  of 
operating  costs  preliminary  to  the  regulation  of  rates.  The 
cities  have  been  and  still  are  at  a  considerable  disadvantage 
in  the  employment  of  experts  for  the  reason  that  most  of 
the  gigh-grade  engineers,  accountants  and  lawyers  depend 
chiefly  upon  private  employment  for  their  professional  emolu- 
ments. Cities  generally  feel  unable  to  afford  the  high  prices 
for  professional  services  which  public  utility  corporations  pay 
without  wincing.  Expert  gas,  electrical,  telephone  and  trans- 
portation engineers  and  high-grade  accountants,  like  the  lead- 
ing lights  in  the  legal  profession,  come  to  feel,  therefore,  a 
certain  chronic  sympathy  with  the  point  of  view  of  the  cor- 
porations to  which  they  look  for  their  usual  and  most  profit- 
able employment.  It  often  pays  an  expert  better,  when  in 
the  employ  of  the  city,  to  bend  his  efforts  toward  sooth- 
ing the  municipal  rage  against  corporations  and  bringing 
public  officials  to  see  how,  after  all,  it  is  necessary  for  them  to 
adopt  a  "  fair  "  or  even  a  liberal  attitude  toward  capital.  The 
result  is  that  appraisals  undertaken  by  expert  engineers  are 
in  most  cases  notoriously  high,  and  costs  of  manufacturing 
gas  and  electricity  worked  out  by  expert  accountants  may  even 
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be  in  excess  of  the  prices  voluntarily  charged  by  the  com- 
panies. In  view  of  the  cities'  sore  need  for  special  expert 
services  on  particular  occasions,  it  is  unfortunate  that  cor- 
porate interests  so  generally  dominate  the  expert  field.  It 
is  inevitable,  however,  that  with  the  increasing  demand  on 
the  part  of  cities  for  impartial  expert  service  and  with  their 
development  of  a  willingness  to  pay  for  such  services  what 
they  are  worth,  the  available  supply  of  independent  experts 
will  increase.  Certainly  no  city  which  has  not  built  up  an 
expert  department  for  handling  public  utility  matters  can 
afford  to  pass  through  a  serious  franchise  crisis  without  call- 
ing in  the  services  of  the  best  experts  that  are  available. 

538.  General  scope  of  local  sapervtsion  and  importance  of 
special  administrative  machinery,: — At  least  every  city  with 
100,000  population  ought  to  have  as  a  part  of  its  permanent 
administrative  organization  a  commission,  a  department  or 
a  bureau  whose  function  would  be  to  exercise  constant  super- 
vision over  the  various  public  utilities  operating  within  the 
city  limits.  The  specific  nature  of  the  work  to  be  done  by 
such  a  commission,  department  or  bureau,  is  suggested,  at 
least  in  part,  by  the  practical  experiments  already  made  in 
this  direction  as  described  in  preceding  sections  of  this  chap- 
ter. This  work  includes  the  preparation  and  preservation  of 
a  complete,  accurate  and  convenient  record  of  all  franchise 
grants  under  which  local  utilities  are  operated,  together  with 
all  laws,  ordinances  and  court  decisions  interpreting  or 
modifying  such  franchise  rights.  An  equally  important  divi- 
sion of  this  work  is  the  preparation  and  preservation  of  an 
accurate  physical  record  of  the  franchise  structures  in  the 
public  streets  and  places,  and  the  development  of  a  scien- 
tific plan  for  their  coordination  to  the  end  that  the  available 
space  in,  over  or  tinder  the  streets  may  be  used  to  its  maxi- 
mum capacity  with  the  minimum  of  obstruction,  mutual 
interference  and  expense  in  opening  the  streets.  As  a  sup- 
plementary part  of  the  work,  the  local  utilities  commission, 
department  or  bureau  should  be  charged  with  the  supervision 
of  all  construction  work  under  franchise  grants,  to  the  end 
that  the  cost  of  construction  may  be  accurately  determined, 
the  character  of  the  materials  used  be  kept  up  to  the  highest 
standard,  and  the  requisite  provisions  for  safety,  speed  and 
thoroughness  in  carrying  on  the  work  be  made.     AH  appli- 
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cations  for  new  franchises  should  be  investigated  by  this 
commission,  department  or  bureau,  and  careful  reports  and 
recommendations  relating  to  such  applications  should  be  made 
to  the  common  council  or  other  franchise  granting  body.  It 
should  be  a  part  of  the  functions  of  this  commission,  depart- 
ment or  bureau  to  enforce  the  franchise  and  ordinance 
obligations  of  the  public  utility  companies,  to  investigate 
their  accounts,  to  prescribe  the  forms  of  reports  to  be 
rendered  to  the  city,  to  hear  complaints  of  citizens  regarding 
the  character  or  extent  of  the  service  rendered,  to  fix  or  to 
recommend  to  the  council  the  fixing  of  reasonable  rates  and 
standards  of  service,  and  generally  to  exercise  those  functions 
in  relation  to  the  control  of  public  utilities  which  any  well- 
ordered  municipality  of  large  population  must  exercise.  As 
already  suggested  in  a  preceding  chapter,  in  commonwealths 
where  state  commissions  are  established  with  intimate  super- 
visory jurisdiction  over  public  utilities,  the  functions  of  a 
local  utilities  commission,  department  or  bureau  win  natu- 
rally be  confined  within  narrower  limits  than  will  be  the  case 
where  no  state  commissions  are  established,  or  where  such 
commissions  exercise  only  very  limited  jurisdiction.  Special 
emphasis  should  be  laid,  however,  upon  the  statement  that  no 
matter  what  kind  of  a  state  commission  may  be  established, 
there  is  an  imperative  necessity  for  a  local  commission,  de- 
partment or  bureau  as  a  permanent  factor  in  the  administra- 
tive machinery  of  the  city  to  furnish  the  knowledge  and  expert 
service  needed  in  the  practical  handling  of  franchise,  and 
utility  questions  from  the  municipal  standpoint. 
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539.  Land  benefits  and  damages  of  public  utilities  other 
than  transportation. — That  the  construction  or  extension  of 
public  utility  plants  and  the  installation  or  improvement  of 
public  utility  services  has  an  effect  upon  the  value  of  land 
within  .the  "  sphere  of  influence  "  of  the  utilities  is  generally 
recognized.  No  real  estate  man  trying  to  sell  a  house  or  a 
lot  forgets  to  tell  all  about  the  sewers,  the  water  works,  the 
gas  pipes,  the  electric  light  lines,  the  telephone  connections 
and  the  transit  lines  that  are  available  for  use  by  the  pro- 
spective purchaser.  If  any  of  these  services  are  missing,  the 
purchaser  of  real  estate  will  find  it  out  only  after  inquiry. 
The  direct  benefit  of  public  utilities  to  land  in  their  vicinity 
is  so  clearly  recognized  that  cities  usually  in  the  case  of  local 
seweri  and  sometimes  in  the  ease  of  water  mains  levy  the 
cost  of  construction  upon  the  lots  served.  Sometimes,  indeed, 
the  cost  of  a  main  sewer  is  levied  by  special  assessment  upon 
a  wide  district,  in  addition  to  the  cost  of  the  local  sewers 
being  levied  upon  real  estate,  street  by  street.  Sometimes 
companies  operating  gas  plants,  electric  light  works  or  tele- 
phone systems  are  required  to  extend  their  sorviws  to  would- 
be  consumers  more  or  less  remote  from  existing  linos  on 
condition  that  such  consuniers  will  pay  the  cost  of  the  extru- 
sions of  plant  necessary  for  the  purpose.  All  otlicr  utilities 
differ  from  transportation  in  one  important  respect.  Trans- 
portation lines,  except  in  the  case  of  spur  tracks,  do  not 
actually  enter  upon  the  private  premises  of  the  individual 
user,  and  consequently  tlieio  is  no  special  expense  and  no 
interference  with  his  houseliold  uv  business  plant  involved  in 
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making  connections  with  the  utility.  The  citizen  does  not 
have  to  invest  capital  to  enable  him  to  get  on  a  street  car. 
While  under  present  methods  of  management,  the  same  thing 
is  generally  true  in  relation  to  telephone  service,  the  installa- 
tion of  the  necessary  vriring  and  fixtures  for  telephone  con- 
nections at  the  sole  expense  of  the  telephone  company  is 
illogical.  Moreover,  even  under  these  conditions  the  tele- 
phone differs  from  the  street  railway  in  that  the  physical 
connection  with  the  telephone  system  involves  a  very  consider- 
able interference  with  household  and  office  arrangements. 
J*or  connection  with  sewers,  water  works,  electric  plants  and 
gas  mains,  the  individual  consumer  has  to  make  a  consider- 
able capital  investment,  not  only  for  the  purpose  of  bringing 
the  services  in  from  the  street  line  to  his  house  or  business 
place,  but  for  the  wiring,  piping  and  miscellaneous  plumbing 
r'equired  to  prepare  his  building  to  utilize  them  when  they 
have  been  brought  in.  This  portion  of  the  investment  is  the 
part  of  the  public  utility  plant  that  is  paid  for  and  owned  by 
the  owners  of  real  estate.  If  the  investment  is  wise,  the  cost 
will  be  added  to  the  value  of  the  premises  the  same  as  the  cost 
of  any  other  improvement.  The  effect  of  bringing  the  fix- 
tures of  one  of  these  utilities  into  the  street  or  into  the  neigh- 
borhood where  a  particular  piece  of  real  estate  is  located  is 
different,  from  the  effect  of  making  a  house  connection 
or  other  improvement  which  the  owner  may  make  at  any 
time  he  sees  fit  to  do  so.  If  there  is  no  sewer  or  gas  main  in 
the  street  or  in  the  neighborhood,  the  cost  of  getting  sewer 
service  or  a  gas  supply  is  so  enormous  in  relation  to  the 
value  of  any  particular  lot  as  to  be  in  most  cases  wholly  pro- 
hibitive. The  value  of  the  lot  is  its  value  without  the  utility, 
and  without  the  possibility  of  getting  it.  On  the  other 
hand,  if  the  utility  fixtures  are  already  in  the  street,  the  value 
of  the  lot  with  its  connections  made  is  only  equivalent  to  its 
value  without  the  connections  plus  the  ordinary  cost  of 
making  them.  A  public  utility  may  in  certain  cases  detract 
from  the  value  of  land.  This  is  the  tendency  of  unsightly 
poles,  dangerous  wires  and  mutilation  of  shade  trees. 

The  question  whether  the  original  installation  of  a  new 
utility  in  an  urban  center  increases  the  aggregate  value  of  the 
land  in  the  community  as  a  whole  cannot  be  answered  in  the 
affirmative  without  qualification.     A  utility  that  is  a  mere 
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luxury  will  probably  have  little  or  no  ell'oi't  upon  the  total 
land  value  of  a  city.  It  sooius  probable  that  only  such  utilities 
as  increase  the  community's  general  capacity  for  production 
or  decrease  the  necessary  cost  of  living  will  tend  to  swell 
the  site  value  of  the  urban  center.  This  is  so  because  the 
total  site  value  of  a  city  is  the  measure  of  the  economic  ad- 
vantages of  city  life,  or,  in  other  words,  the  measure  of  what 
the  people  of  the  city  in  the  aggregate  can  afford  to  pay  for 
the  privilege  of  living  and  doing  business  there.  Probably, 
all  of  the  well-established  utilities  do  as  a  matter  of  fact 
under  favorable  conditions  either  diminish  the  necessary  cost 
of  living  or  increase  the  city's  aggregate  capacity  for  produc- 
tion. Whether  or  not  they  do  so  in  any  particular  community 
depends  primarily  on  the  rates  wliicli  the  people  have  to  pay 
for  them.  The  necessary  cost  of  a  sewer  system  or  a  general 
water  supply  may  be  so  great  as  to  overbalance  its  economic 
advantages,  and  even  where  the  necessary  cost  of  a  utility  is 
reasonable  the  company  having  a  monopoly  of  tlie  service  may 
absorb  all  of  the  economic  advantages  arising  from  it  in  the 
form  of  unnecessary  profits.  It  may  be  said,  therefore,  that 
the  effect  of  any  particular  utility  upon  the  land  values  of 
a  community  is  primarily  a  question  of  rates  per  unit  of  serv- 
ice, taking  both  quantity  and  quality  into  consideration. 
If  the  economic  advantages  accruing  from  any  utility  are  all 
absorbed  by  the  operating  company,  then  what  the  land  fails 
to  gain  in  value  is  diverted,  so  to  speak,  into  a  side  pocket 
and  constitutes  the  value  of  the  company's  special  franchise. 
By  taxing  the  franchise  as  real  estate,  the  city  government 
will  get  the  same  income  that  it  would  otlierwise  have  gotten 
from  taxing  the  increased  value  of  the  land  if  rates  for  the 
utility  had  been  lower.  The  landowners  of  the  city  could 
well  afford,  however,  to  pay  by  special  assessment  or  special 
tax  the  entire  cost  of  the  utility  plant  in  order  to  distribute 
among  themselves  the  increment  of  value  represented  by  the 
franchise.    Low  utility  rates  make  higli  rents. 

540.  Eflfect  of  street  railways  upon  realty  values. — What 
has  been  said  in  the  preceding  sccdon  about  the  t'lTeet  of 
public  utilities  generally  ujion  the  aggregate  land  values  of  a 
city  applies  to  street  railways  as  well  as  to  gas  ])laiHs  or  water 
works.  As  pointed  out,  however,  tlie  street  railway  differs 
from  most  other  utilities  in  that  it  docs  not  invade  individual 
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premises  and  does  not  require  any  capital  investment  on  the 
part  of  the  owners  of  lots  and  buildings.  The  street  railway, 
moreover,  is  in  a  class  by  itself  as  a  noisy  and  dangerous 
neighbor.  The  natural  tendency  of  the  street  railway  when 
extended  into  new  districts  is  to  cause  a  quick  and  substantial 
appreciation  in  the  value  of  land  throughout  the  territory 
served  by  it.  But  the  eftect  of  a  new  car  line  upon  residence 
land  immediately  adjacent  to  it,  if  other  reasonably  conveni- 
ent transit  facilities  have  previously  been  available,  is  likely 
to  be  detrimental.  The  owners  will  suffer  damages  instead 
of  benefits.  It  is  generally  assumed  that  any  street  railway 
service,  no  matter  how  poor  or  how  expensive,  is  better  than 
none  at  all.  Nevertheless  the  value  of  a  street  railway  like 
that  of  any  other  utility  depends  upon  the  cost  per  unit  of 
service,  quality  and  quantity  both  considered.  In  this  connec- 
tion, one  of  the  prime  elements  of  quality  is  speed.  Time  is  of 
the  essence  of  cost.  If  we  imagine  two  cities  of  equal  popula- 
tion, one  occupying  double  the  area  of  the  other  and  having 
facilities  that  will  enable  its  citizens  to  "circulate  about" 
through  its  whole  area  at  the  same  cost  of  time  and  money 
required  in  the  city  with  a  smaller  area,  it  is  probable  that, 
other  things  being  equal,  the  aggregate  value  of  the  land  in 
one  of  the  cities  would  be  about  the  same  as  in  the  other, 
a  stationary  population  being  assumed.  If,  however,  a  city  is 
increasing  in  population  and  consequently  in  site  value, 
the  distribution  of  the  increase  in  site  value  can  be  affected 
by  the  development  of  street  railway  facilities.  The  land- 
owners in  an  undeveloped  section  can  well  afford  to  pay  the 
construction  cost  of  street  railway  extensions  for  the  pur- 
pose of  securing  transit  facilities  and  keeping  down  transit 
rates;  for  the  benefits  will  be  reflected  in  higher  rentals  and 
consequent  higher  selling  values  of  their  land.  The  almost 
certain  benefits  to  much  land  and  the  probable  damages 
to  some  as  the  result  of  street  railway  extensions  are  both 
more  conspicuous  than  in  the  case  of  other  utilities.  The 
policy  of  assessing  benefits  and  awarding  damages  is,  there- , 
fore,  peculiarly  appropriate  in  connection  with  street  railway 
construction. 

541.  Influence  of  rapid  transit  upon  land  values  in  great 
cities — It  has  been  estimated  that  the  increase  in  value  in 
the  lands  of  upper  Manhattan  and  The  Bronx  resulting  from 
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the  construction  of  New  York  City's  first  subway  was  much 
more  tlian  sufficient  to  pay  the  entire  cost  of  the  improvement. 
Owing  to  the  shifting  standards  of  assessment  and  the  rapidly 
increasing  population  of  the  city,  this  estimate  could  be  made 
only  in  a  very  rough  way.  It  is  probable  that  the  subway 
tended  to  localize  an  increase  in  land  values  which  the  rapid 
growth  in  population  made  inevitable.  The  justice  of  the 
principles  set  forth  in  the  preceding  section  has  long  been 
recognized  in  a  one-sided  way  in  the  judicial  decisions  of 
New  York  state.  It  is  recognized  that  a  street  railway  adds 
a  burden  to  the  street  in  excess  of  the  ordinary  highway  ease- 
ment. Consequently,  in  New  York  an  abutting  owner  who 
holds  the  fee  to  the  middle  of  the  street  is  entitled  to  damages 
on  account  of  the  construction  and  operation  of  an  ordinary 
street  railway  in  front  of  his  premises.  Even  where  the  city 
owns  the  streets  in  fee,  as  is  the  ease  in  old  New  York,  abut- 
ting owners  are  entitled  to  actual  damages  resulting  frota  the 
construction  of  subways  or  elevated  roads  in  front  of  their 
property.  The  elevated  lines  in  Manhattan  and  the  Bronx 
have  paid  over  $21,000,000  on  this  account,  including  the 
expenses  of  litigation.  It  is  only  since  1909,  however,  that 
there  has  been  any  recognition  in  the  law  of  the  complement- 
ary principle  that  lands  especially  benefited  by.  rapid  transit 
development  should  be  required  to  contribute  to  the  cost  of 
construction,  and  even  now  this  principle  is  not  recognized 
as  applicable  to  transit  development  undertaken  on  private 
initiative.  Rapid  transit  as  a  municipal  development  is 
undertaken  principally  for  the  relief  of  congestion  of  popu- 
lation, but  it  is  generally  too  slow  in  coming  and  too  slow 
after  it  gets  here  to  have  the  effect  intended.  It  rather  has  the 
effect  of  staving  off  the  day  when  a  great  city  will  reach  the 
limit  of  its  growth.  Consequently,  more  than  any  other  util- 
ity it  preserves  the  upward  movement  in  land  values.  It  un- 
questionably increases  a  city's  aggregate  productive  capacity 
by  shortening  the  time  necessarily  taken  in  travel  and  do- 
creases  the  cost  of  living  by  checking  the  increase  in  density 
of  population  with  all  its  consequent  expenses.  By  making 
the  business  center  of  a  city  accessible  to  a  greater  number 
of  people,  it  tends  especially  to  an  increase  of  the  land  values 
there.  A  new  line  built  in  an  undeveloped  section  also  greatly 
increases  land  values  in  its  immediate  vicinity. 
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542.  The  assessment  plan  for  the  construction  of  public 
utilities. — Special  assessments  often  bring  hardship  to  home- 
owners who  desire  to  keep  on  living  where  they  have  settled 
down,  but  who  can  ill  afford  to  occupy  the  space  they  have  been 
using,  after  the  value  of  the  land  has  greatly  increased. 
They  could,  perhaps,  live  in  their  old  homes  without  hard- 
ship if  they  only  had  to  pay  taxes  on  an  increased  valuation, 
but  when  they  are  required  to  contribute  the.  increment  it- 
self in  the  form  of  special  assessments  for  the  improvements 
that  have  caused  the  increase,  the  burden  is  sometimes  too 
much  for  them.  If  a  man  has  invested  $2,000  in  a  lot  and 
has  built  a  house  on  it,  an  increase  in  the  value  of  the  lot  to 
$4,000  may  be  of  little  benefit  to  him  unless  he  wishes  to 
sell.  If  special  assessments  are  levied  for  the  $2,000  incre- 
ment in  value,  the  man  is,  as  it  were,  forced  to  invest  $2,000 
more  in  his  home.  He  may  not  have  the  money.  He  may 
have  to  mortgage  his  property  to  g^t  it.  Theoretically  he 
should  sell  out  and  move  on  to  cheaper  land,  but  at  the  rate 
land  values  are  climbing  up  in  some  cities  he  would  be  kept 
"  on  the  jump "  a  good  share  of  the  time  if  he  did  that. 
While  in  theory  there  would  be  no  injustice  in  assessing 
against  a  man's  lot  the  full  amount  of  the  benefit  conferred 
upon  it  by  each  particular  improvement,  practical  considera- 
tions tend  strongly  to  limit  the  application  of  this  theory. 
The  single  tax  idea  of  taking  the  annual  value  of  the  land — 
the  ground  rent — in  lieu  of  all  other  contributions  to  govern- 
ment, and  cut  of  this  annual  fund  paying  for  iinprovements 
as  we  go  along  without  having  recourse  to  bond  issues  ex- 
cept in  a  limited  way  for  the  purpose  of  equalizing  big  bur- 
dens, would  obviate  the  practical  injustice  of  the  special 
assessment  plan  and  would  be  equally  sound  theoretically. 

The  assessment  plan  may  be  applied  in  a  comparatively 
small  way  in  the  extension  and  development  of  utilities,  but 
for  the  construction  or  purchase  of  a  general  utility  plant, 
a  land  tax  spread  over  the  whole  city  is  "more  appropriate. 
The  assessment  plan  is  especially  difficult  of  application  to 
main  line  rapid  transit  railroads  because  the  benefits  from 
such  enterprises  are  so  widely  and  imperceptibly  diffused. 
The  business  center  is  likely  to  profit  most  of  all  from  im- 
proved transit  facilities.  If  specific  pieces  of  property  are 
made  to  pay  for  their  house  connections  with  the  various 
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utilities  in  tlie  streets  and,  perhaps,  even  pay  for  tlie  fixtures 
that  constitute  the  detail  of  the  distributing  systems,  it  is 
doubtful  whether  the  assessment  plan  can  be  advantageously 
applied  much  further  to  the  construction  of  public  utilities. 
If  it  is  impracticable  to  pay  for  them  by  a  general  land  tax, 
substantially  the  same  result  can  be  obtained  by  the  amortiza- 
tion of  the  capital  invested  out  of  earnings.  The  burden  of 
amortization  vifill  mean  higher  rates  than  would  be  necessary 
without  it,  and  higher  rates  will  mean  coriespondingly  lower 
ground  rents  and  land  values.  So  in  the  end  the  payment  for 
the  utilities  will  come  out  of  the  land  anyway,  but  once  the 
investment  has  been  paid  off  whether  by  assessment,  by 
special  tax  or  by  amortization  out  of  earnings,  the  utility  will 
he  relieved  of  the  burden  of  fixed  charges,  rates  will  come 
down  and  the  land  will  get  the  benefit. 


CHAPTER  XLIV. 

COMPENSATION   POB,    FRANCHISES   AND   TAXATION  OF 
PUBLIC  UTILITY  PROPERTIES. 

513,  Companaation    based    on    a  false  546.  Taxation  of  intangible  rights  and 

theory    or   an    unfortunate    con-  street  fixtures  as  real  estate. 

dition.  647.  Methods    of    assessing    franchise 

541    Taxation  of  physical  property  out-  values. 

side  of  the  streets.  548.  Uses  and  abuses  of  franchise  tax- 

545.  Various  forms  of  specific  franchise  ation. 

taxes. 

543.  Compensation  based  on  a  false  theory  or  an  unfortu- 
nate condition. — The  public  streets  are  supposed  to  be  open 
to  the  free  use  of  all  the  citizens  on  equal  terms.  There  can 
be  no  satisfactory  reason  for  granting  a  special  privilege  in 
the  public  streets  to  certain  individuals  primarily  for  the 
purpose  of  enabling  them  to  make  money  out  of  it.  If  the 
granting  of  franchises  is  to  be  defended  at  all,  it  must  be  de- 
fended on  the  assumption  that  they  are  granted  as  a  con- 
venient means  of  securing  the  performance  of  a  necessary 
public  function.  In  every  ease  the  obligations  imposed  should 
fully  offset  the  value  of  the  special  privileges  granted.  Other- 
wise the  city  government  finds  itself  playing  favorites  among 
the  people  from  whom  it  springs  and  upon  whose  will  it  rests. 
It  is  not  denied  that  a  company  undertaking  to  furnish  a 
public  utility  under  a  franchise  should  have  the  right  to  get 
a  reasonable  profit  on  its  investment,  but  there  is  no  reason 
why  anybody  should  be  permitted  to  get  rich  by  means  of 
public  franchises.  People  do  not  get  rich  on  six  per  cent. 
The  terms  of  a  franchise  need  be  only  as  liberal  as  is  neces- 
sary to  induce  people  to  put  their  money  into  the  enterprise, 
considering  the  rate  of  profit  allowed,  the  constancy  of  the 
income  and  the  safety  of  the  capital  invested.  The  granting 
of  a  franchise  on  more  liberal  terms  is  monstrous,  as  it  is 
simply  the  granting  to  certain  individuals  of  the  right  to  levy 
tribute  upon  tlie  rest  of  the  people.  If  the  city  absorbs  this 
tribute  in  its  entirety  through  the  compensation  requirements 
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of  the  franchisej  tlie  transaction  changes  its  characler  some- 
what, and  the  company  assumes  the  role  oX  lux-gatherer  for 
the  city.  The  question  of  compensation  for  franchises  then 
becomes  merely  a  question  of  the  justness  and  expediency  of 
levying  a  special  tax  on  the  consumers  of  a  particular  utility 
for  the  relief  of  the  other  taxpayers.  While  there  may  be 
ground  for  argument  in  regard  to  this  question,  it  seems  to  be 
pretty  well  agreed  among  the  careful  students  of  public  utility 
problems  that  such  a  taxis  both  inexpedient  and  unjust.  The 
single  taxer  believes  in  raising  all  governmental  revenues  by 
a  tax  on  land  values  alone ;  but  a  franchise  to  use  a  street  is 
a  land  value,  and  logically  it  would  be  no  violation  of  the 
single  tax  theory  to  treat  the  public  highways  like  other  land 
and  charge  for  their  exclusive  or  special  use  the  market  price, 
or  "all  the  traffic  will  bear."  The  single  taxers,  however, 
would  in  almost  every  case  join  with  men  belonging  to  other 
schools  of  economic  and  political  thought  in  asserting  the 
expediency  of  maintaining  the  streets  as  a  common,  undivided 
asset  of  the  city  open  to  the  free  use  of  all  the  people.  This 
free  use  evidently  cannot  be  maintained  if  special  franchises 
are  granted  on  such  terms  as  to  enable  the  franchise  holders 
to  make  unusual  profits  from  their  occupancy  of  the  streets. 
Where  the  principle  of  compensation  is  voluntarily  adopted 
by  a  city  in  the  granting  of  a  franchise,  unless  the  compensa- 
tion is  strictly  limited  to  the  amount  of  the  additional  expense 
incurred  by  the  government  on  account  of  the  exercise  of  the 
special  franchise,  it  is  based  upon  the  theory  that  this  species 
of  consumption  tax  is  justified  as  a  means  of  lightening  the 
tax  burden  on  property.  This  theory  appears  to  be  false.  It 
seems  to  be  both  just  and  expedient  that  public  utilities  should 
be  furnished  at  as  low  rates  as  possible,  to  the  end  that  their 
use  may  be  as  widely  distributed  among  the  people  as  pos- 
sible. 

There  are  unfortunate  conditions,  however,  which  some- 
times justify  the  application  of  the  theory  of  taxation  to 
franchises.  If  the  franchises  have  been  granted  in  perpetuity 
or  for  long  periods  and  carry  with  them  the  ri,L;ht  to  collect 
tribute,  the  state  or  the  city  is  perfectly  justified  in  using  the 
police  power  and  tlie  taxing  power  to  correct  the  mistake 
made  when  tlic  franchises  were  granted  and  to  divert  the 
tribute  from  the  private  pockets  of  the  franchise  holders  into 
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the  public  treasury.  It  is  on  this  ground  that  the  special 
franchise  tax  in  New  York  can  be  justified.  It  has  un- 
doubtedly helped  to  bankrupt  the  stock- jobbing  companies 
that  have  for  many  years  been  exploiting  the  streets  of  New- 
York  City,  but  it  would  be  a  grave  mistake  to  repeal  or  sus- 
pend the  law  except  on  condition  that  the  companies  affected 
by  such 'action  should  surrender  their  perpetual  franchises 
and  submit  themselves  to  the  legitimate  public  control 
naturally  attaching  to  the  agents  of  government. 

In  strictness,  we  should  differentiate  between  compensation 
and  taxation.  They  are  supplementary.  One  is  not  in  the 
ordinary  sense  a  substitute  for  the  other.  Compensation  is 
supposed  to  represent  payment  by  the  company  either  in  a 
lump  sum  or  by  annual  instalments  for  the  capital  value,  so 
to  speak,  of  the  franchise.  Even  if  such  payments  are  ade- 
quate, that  fact  does  not  constitute  a  reason  why  the  capital 
value  of  the  franchise  should  not  be  taxed,  if  under  all  the 
conditions  the  franchise  has  any  such  value.  If  a  man  buys  a 
piece  of  land  from  the  city,  he  does  not  think  of  setting  up 
the  claim  that  he  should  be  exempted  from  taxation  on  ac- 
count of  this  land  just  because  he  has  paid  for  it.  If,  how- 
ever, instead  of  paying  for  the  land  outright,  he  pays  an 
annual  rental  equal  to  the  full  annual  value  of  the  land, 
compensation  and  taxation  are  merged,  and  no  further  taxes 
can  be  levied  on  the  property.  The  city  is  under  no  obligation 
to  give  people  either  land  or  franchises  in  order  to  get  the 
right  to  tax  them.  Of  course,  if  franchises  of  great  value 
have  been  given  away,  that  is  an  added  reason  for  taxing 
them.  Taxation  is  a  weapon  that  can  be  used  after  the  fran- 
chises have  gone  out  of  the  control  of  the  public  authoriti^  s ; 
compensation  is  something  that  must  be  determined  when  the 
grants  are  made.  Sound  public  policy  would  require  that 
there  be  no  compensation  for  franchises,  for  the  reason  that 
the  special  privilege  involved  in  a  franchise  grant  should  be 
so  loaded  down  with  obligations  as  to  have  no  special  value. 
If,  however,  special  privileges  having  special  value  have  been 
granted,  then  by  all  means  they  should  be  taxed.  In  saying 
that  a  franchise  grant  should  be  so  loaded  down  with  obli- 
gations as  to  have  no  special  value  either  to  be  paid  for  or  to 
be  taxed,  I  do  not  mean  that  a  franchise  should  be  so  tied  up 
as  to  be  useless,     I  mean  that  rates  and  service  should  be 
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adjusted  so  as  to  leave  no  capital  value  in  the  franchise  grant 
itself. 

544.  Taxation  of  physical  property  outside  of  the  streets. — 

Strictly  speaking,  the  plant  and  propeity  of  a  utility,  even  the 
land  and  buildings  outside  of  the  streets,  should  not  be  sub- 
ject to  taxation  if  we  recognize  in  its  fulness  the  public  char- 
acter of  the  use  to  which  they  are  devoted.  It  is  customary, 
however,  to  assess  gas  works,  car  barns,  power  houses,  tele- 
phone buildings,  etc.,  in  the  same  way  as  other  land  and 
buildings,  owned  by  private  individuals.  If  public  utilities 
are  not  to  be  exempted  entirely  from  taxation,  a  natural  line 
of  cleavage  can  be  found  in  the  distinction  between  the  portion 
of  the  property  lying  within  the  streets  and  the  portion  lying 
outside  of  them.  The  property  outside  of  the  streets  is  gen- 
erally found  in  separate,  individual  parcels  and  is  more  amen- 
able to  correct  valuation  by  the  local  assessors  than  are  the 
continuous  fixtures  in  the  streets,  often  out  of  sight  and  safely 
protected  by  the  pavements  from  examination,  and  always 
dependent  for  value  upon  the  intangible  rights  under  which 
such  fixtures  are  operated. .  It  is,  of  course,  understood  that 
exemption  from  taxation  should  not  be  for  the  benefit  of  the 
franchise  holder,  but  rather  in  the  interest  of  the  consumer 
by  rendering  lower  rates  and  better  service  possible. 

545.  Various  forms  of  specific  franchise  taxes. — Between 
the  payment  for  a  franchise  in  a  lump  sum  at  the  time  the 
grant  is  made  and  the  payment  of  taxes  from  year  to  year  on 
the  value  of  the  franchise  as  a  part  of  the  company's  property, 
there  are  widely  varying  forms  of  compensation  and  tax- 
paying.  Sometimes,  indeed,  in  spite  of  the  clear  theoretical 
distinction  between  the  two  classes  of  payments,  it  is  practi- 
cally difificult  to  tell  them  apart.  The  most  common  forms  of 
taxation  by  which  the  company's  street  fixtures  and  franchise 
rights  are  reached  are  the  car  license  tax  and  the  gross  re- 
ceipts tax.  Car  license  fees  are  often  as  high  as  $50  a  year 
for  each  car  in  use.  At  that  rate  they  are  likely  to  aggregate 
about  one  per  cent  of  the  gross  revenues  from  passenger 
traffic,  if  all  the  cars  pay  the  fee.  A  license  tax  of  not  more 
than  $5  per  car,  when  coupled  with  the  requirement  that  in 
every  car  must  be  posted  conspicuously  its  number  and  the 
date  of  its  license,  may  be  justifiable  if  the  license  carries 
with  it  a  certificate  tliat  tlic  car  hns  been  officially  inspected 
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and  found  to  be  in  safe  operating  condition  and  equipped 
and  maintained  in  every  respect  in  accordance  with  the  re- 
quirements of  the  franchise,  the  law  or  the  ordinance  govern- 
ing the  case.  As  a  means  of  collecting  revenue  in  the  form 
of  either  compensation  or  taxation,  the  car  license  fee  is  not 
justified.    It  puts  too  high  a  premium  on  scant  equipment. 

The  gross  receipts  tax  has  met  with  considerable  favor 
among  students  of  public  utility  problems,  for  the  reason  that 
it  cannot  easily  be  evaded.  It  sometimes  takes  the  form  of  a 
fixed  percentage  annually.  Sometimes  it  is  a  graduated  per- 
centage, either  arbitrarily  fixed  according  to  the  age  of  the 
franchise  or  adjusted  to  the  amount  of  the  comjiiany's  reve- 
nues. Sometimes  it  takes  the  form  of  a  payment  to  the  city 
of  all  that  portion  of  the  company's  revenues  derived  from 
the  excess  of  the  rates  charged  over  a  certain  Schedule  dimin- 
ishing with  the  passage  of  time.  In  this  latter  form  the  gross 
receipts  tax  operates  so  far  as  the  company  is  concerned 
almost  as  an  automatic  reduction  in  rates.  If  the  company 
is  authorized,  under  the  franchise,  to  lower  its  rates  to  avoid 
the  tax,  the  result  is  likely  to  be  lower  rates  with  an  increased 
use  of  the  utility,  the  benefit  of  which  will  go  to  the  company 
and  to  the  consumers.  The  gross  receipts  tax  in  any  form  is 
arbitrary.  It  requires  the  company  to  pay  a  certain  portion 
of  its  revenues  into  the  public  treasury  without  reference  to 
the  earning  power  of  the  investment.  It  has  no  relation  either 
to  the  value  of  the  franchise  or  to  the  value  of  the  physical 
property  of  the  company  or  to  its  cost.  At  best  it  is  only  a 
rude  method  by  which  the  city  can  get  something,  without 
regard  to  the  effect  of  its  getting  upon  the  prosperity  of  the 
company  or  the  quality  of  the  service. 

The  dividend  taX  or  the  division  of  net  profits  is  usually 
based  on  the  theory  that  a  public  utility  should  pay  operating 
expenses  and  a  reasonable  minimum  return  upon  capital 
actually  invested  before  being  required  to  pay  anything  into 
the  public  treasury  on  account  of  the  franchise.  This  theory 
is  certainly  logical  as  far  as  it  goes.  It  has  been  discredited 
until  recently  for  the  reason  that  the  companies  were  able  and 
generally  willing  to  conceal  their  net  profits  by  fictitious  cap- 
italization and  delusive  book-keeping.  With  the  assumption 
by  the  state  of  strict  control  over  stock  and  bond  issues  and 
the  accounts  of  public  utility  companies,  the  division  of  net 
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profits  with  the  city  is  coming  into  favor  as  a  method  of  com- 
pensation. This  method  is  not  open  to  serious  objection,  if 
tlie  city  gets  a  large  enough  share  of  the  profits  and  puts  that 
share  into  a  sinking  fund  to  provide  for  the  purchase  of  the 
plant.  The  success  of  this  method  depends,  of  course,  upon 
strict  public  control  of  the  company's  expenditures  and  espe- 
cially upon  adequate  provision  for  the  constant  upkeep  of  the 
property  to  the  highest  practicable  standard  of  operating 
efficiency.  The  fact  that  the  city  shares  in  the  net  profits  in 
any  particular  case  and  may  be  able  to  establish  a  sinking 
fund  out  of  its  share  should  not  be  considered  a  legitimate 
excuse  for  the  failure  to  provide  for  amortization  of  capital 
out  of  earnings  before  the  division  of  net  profits.  What  the 
city  may  be  able  to  contribute  to  the  amortization  fund  out 
of  its  share  of  profits  will  only  hasten  the  day  when  the  capi- 
tal can  be  retired.  All  franchise  taxes  and  conii>ensation 
except  in  so  far  as  they  are  designed  as  a  substitute  I'or  street 
maintenance  which  the  city  prefers  to  take  care  ol'  directly, 
should  be  secondary  to  operating  expenses,  interest  on  invest- 
ment and  amortization  charges. 

546.  Taxation  of  intangible  rights  and  street  fixtures  as 
real  estate.— The  "  easement  tax  "  of  Maryland  and  the  "  spe- 
cial franchise  tax  "  of  New  York  represent  the  two  important 
methods  of  taxing  franchises  as  property.  The  easement  tax 
applies  to  the  separate  value  of  the  intangible  rights  in  the 
streets,  while  the  special  franchise  tax  lumps  together  the 
franchise  proper  and  all  the  tangible  property  within  street 
limits.  So,  when  it  is  said  that  the  franchises  of  the  public 
service  corporations  of  New  York  City  are  required  to  pay 
taxes  on  a  valuation  of  470  million  dollars,  it  is  meant  that 
the  street  car  tracks  and  wires,  the  elevated  railroad  struc- 
tures, the  electrical  conduits,  the  telephone  and  telegraph 
wires,  the  gas  pipes  and  all  the  other  utility  fix  lures  in  the 
streets,  coupled  with  the  companies'  rights  to  maintain  them 
there,  have  been  valued  at  the  amount  named.  As  a  matter 
of  fact  a  complete  valuation  of  tlie  public  utility  fixtures  in 
the  streets  of  Greater  New  York,  whether  based  on  original 
cost  or  on  cost  of  reproduction  less  depreciation,  would  prob- 
ably equal  mOre  than  half  tlio  entire  assessment  for  special 
franchises  including  these  (Ixturcs.  The  New  York  plan 
of  assessing  franchises  as  real  eslaU'  is  based  on  a  sound  prin- 
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ciple,  but  it  fails  to  differentiate  between  land  value  repre- 
sented in  the  intangible  right  itself  and  improvement  value 
represented  in  the  fixtures.  While  ordinary  real  estate  in 
New  York  City  is  assessel  as  "unimproved"  and  also  as 
"improved,"  the  special  franchises  are  assessed  as  "im- 
proved "  only.  The  effect  of  this  method  of  assessment  and 
taxation  upon  public  utility  service  is  likely  to  be  even  more 
disastrous  than  taxes  on  ordinary  improvements,  for  the  rea- 
son that  the  value  of  the  improvements  in  the  case  of  public 
utilities  is  likely  to  constitute  a  much  greater  proportion  of 
the  total  than  is  true  in  the  case  of  ordinary  real  estate. 

547.  Methods  of  assessing  franchise  values.  — It  is  no  easy 
task  to  assess  accurately  the  value  of  intangible  property. 
One  might  suppose  that  the  franchise  values  held  by  a  public 
service  corporation  could  be  readily  ascertained  by  taking  the 
aggregate  market  value  of  the  company's  stocks  and  bonds 
and  subtracting  from  that  amount  the  appraised  value  of  the 
company's  physical  property.  Eoughly,  indeed,  this  is  a 
correct  measure  in  an  open  market  of  what  people  think  the 
franchise  is  worth.  There  are,  however,  so  many  different 
considerations  entering  into  the  market  price  of  corporation 
securities,  that  in  some  eases  the  result  obtained  by  this 
method  will  be  far  from  the  actual  value  of  the  securities  for 
investment  purposes.  Stocks  sometimes  have  a  fictitious  value 
on  the  market  as  a  result  of  manipulation  or  because  of  their 
usefulness  as  a  means  of  controlling  the  operations  of  a  utility 
company  and  the  disposition  of  its  earnings.  On  the  other 
hand,  stocks  that  are  not  now  paying  dividends  may  have  a 
much  greater  ultimate  value  than  the  market  quotations  would 
indicate. 

Another  method  of  arriving  at  the  value  of  a  franchise  is 
known  as  the  "  net  earnings  rule."  There  has  been  much 
litigation  and  dispute  in  New  York  over  the  methods  of 
assessment  employed  by  the  state  board  of  tax  commissioners, 
but  the  courts  refuse  to  limit  assessing  officers  to  any  one 
method.  In  a  leading  franchise  tax  case  decided  by  the  New 
York  court  of  appeals  late  in  1909,^  the  net  earnings  rule  was 
approved  as  one  that  could  properly  be  used  in  making  assess- 

•  People  ex  rel.  Jamaica  Water  Supply  Co.  vg.  The  State  Board  of  Tax  Com- 
missioners, 196  N.  Y.  39.  decided  Oct.  19, 1909 ;  opinion  amplified  on  motion  tor 
reargument,  December  7, 1909. 
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ments,  and  the  method  of  its  application  was  laid  down  by  the 
court.  According  to  this  decision,  the  value  of  the  franchise 
should  be  ascertained  by  this  rule  as  follows : 

Take  the  company's  gross  revenues. 

Deduct,  first,  all  operating  expenses,  Including  all  taxes  paid  and  an 
allowance  for  depreciation. 

Deduct,  second,  six  per  cent  on  the  value  of  the  company's  tangible 
property,  including  land  at  its  present  value,  as  a  fair  return  upon 
capital  invested. 

Capitalize  what  is  left  at  seven  per  cent  to  get  the  value  of  the 
special  franchise. 

Equalize  the  value  so  obtained  to  correspond  with  tne  rate  of  assess- 
ment of  other  property. 

The  method  outlined  by  the  court  clearly  recognizes  the 
amount  of  appreciation  in  land  values  as  an  addition  to  in- 
vestment capital,  and  seems  to  lean  toward  the  cost  of  repro- 
duction less  depreciation  rather  than  original  cost  as  the 
basis  for  the  valuation  of  the  tangible  property.  Inasmuch 
as  it  is  becoming  more  difficult  and  expensive  every  year  to 
find  a  place  for  new  fixtures  in  the  streets  of  a  great  city,  the 
companies  first  in  the  street  have  a  great  advantage  over  new 
companies,  if  their  street  plants  are  to  be  appraised  on  the 
basis  of  the  cost  of  reproduction  rather  than  original  cost. 
Any  increment  in  the  value  of  pipes,  wires,  tracks,  poles,  etc., 
resulting  from  the  increased  cost  of  labor  and  materials  obvi- 
ously should  not  be  considered  as  a  part  of  the  value  of  the 
intangible  right  or  franchise.  On  the  other  hand,  any  in- 
crease in  the  cost  of  building  a  new  street  plant  resulting 
from  the  increased  congestion  of  fixtures  and  traffic  in  the 
streets,  is,  properly  considered,  an  increment  of  value  in  the 
franchise  of  one  already  built.  This  increment  is  more 
noticeable  in  the  case  of  pipes  and  conduits  placed  under- 
ground, which  are  practically  free  from  wear  and  the  action 
of  the  elements,  than  in  the  case  of  poles  and  street  car  tracks, 
which  will  have  to  be  replaced  sooner  or  later  anyway  at  the 
increased  cost.  It  should  be  noted,  however,  that  the  renewal 
of  an  existing  plant  is  less  expensive  than  the  construction  of 
an  entirely  new  one,  for  the  reason  that  the  existing  plant 
already  has  its  location  in  the  street. 

548.    Uses  and  abuses  of  franchise  taxation The  practical 

purpose  of  the  franchise  tax  is  generally  either  to  secure  for 
the  city  or  the  state  additional  revenue,  or  to  shift  upon  publiq 
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service  corporations  a  portion  of  the  burdens  of  government 
borne  by  other  tax-payers.  The  practical  eifeet  of  the  fran- 
chise tax,  no  matter  what  particular  form  it  takes,  other  than 
that  of  a  tax  on  dividends  or  net  profits,  may  often  be  to 
cripple  the  service  or  to  endanger  the  capital  invested,  or 
both.  As  already  stated,  in  the  opinion  of  the  author  the 
taxing  power  may  be  used  legitimately  to  bring  companies 
having  so-called  perpetual  or  unlimited  franchises  to  their 
knees  and  compel  them  to  surrender  their  extraordinary 
privileges  for  rights  of  service  under  strict  public  control  in 
accordance  with  the  genius  of  modern  political  science. 
Frankly,  .this  means  that  the  state  is  justified  in  attacking 
indirectly  the  improvident  and  corrupt  franchise-contracts 
that  would  now  be  ultra  vires  ii  the  public  authorities  had  the 
thing  to  do  over  again.  The  ethics  of  this  proposition  is  a 
matter  of  fierce  dispute.  Some  will  say  that  the  city  ought  to 
stand  by  the  ruinous  bargains  of  the  past,  entered  into  ignor- 
antly  or  corruptly,  in  order  not  to  weaken  the  general  stand- 
ard of  "good  faith,"  which  holds  society  together.  It  is  the 
view  of  the  author,  however,  that  the  highest  ethics  requires 
this  generation  to  recover  and  keep  by  whatever  means  are 
available  the  complete  control  of  the  public  streets  as  an 
essential  portion  of  sovereignty.  "  Vested  wrongs  "  are  not 
sacred.  Taxation  is  a  milder  and  more  orderly  remedy  than 
revolution  and  confiscation.  If  the  courts  will  not  directly 
reverse  the  Dartmouth  College  decision  that  the  granting  of 
a  governmental  privilege  is  the  granting  of  an  irrevocable 
property  right,  at  least  they  may  not  be  condemned  if  they 
let  us  use  the  taxing  power  and  the  police  power  to  pry  loose 
the  perpetual  grip  of  private  corporations  upon  the  public 
streets. 

The  ideal  condition  is  where  the  franchises  have  no  value 
to  be  taxed.  This  state  of  affairs  can  be  induced,  even  in 
stubborn  cases  where  companies  are  firmly  entrenched,  by  a 
judicious  combination  of  police  regulation  and  franchise 
taxation. 
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549.    Par  and  market  values  of  public  utility  securities.— 

It  has  recently  been  proposed  in  New  York  to  amend  the 
stock  corporation  law  so  that  a  share  of  capital  stock  would 
have  no  stated  or  par  value,  but  would  merely  be  a  certificate 
of  ownership  of  a  certain  undivided  portion  of  the  net  assets 
of  the  corporation.  This  legislation  is  proposed  in  recogni- 
tion of  the  difficulty  of  keeping  the  par  and  market  values  of 
general  corporate  stocks  approximately  equal  and  of  the 
abuses  inherent  in  a  wide  divergence  of  such  values.  Public 
service  corporations  occupy  a  class  by  themselves  in  regard  to 
this  matter.  On  account  of  the  public  nature  of  their  busi- 
ness, their  monopoly  privileges,  their  assured  income  and  the 
fixing  of  their  rates  by  franchise  contract  or  by  legislative 
act,  the  speculative  element  ought  to  be  almost  ontiroly  absent 
from  public  utility  investments.    It  will  hardly  be  denied  that 

780 


CAPITAL,  APPRAISALS  AND  PURCHASE  PRICE.     781 

security  of  capital  and  approximate  certainty  of  a  fair  but 
not  exorbitant  profit  in  connection  with  enterprises  perform- 
ing definite  public  services,  using  public  property  and  subject 
to  public  regulation,  are  desiderata  of  great  importance.. 
The  use  of  a  public  franchise  supplies  the  justification  and 
the  regulation  of  rates  and  service  furnishes  the  opportunity 
for  the  maintenance  of  substantial  equality  between  the  par 
and  the  market  values  of  the  securities  of  a  utility  corpora- 
tion. The  difficulty  of  maintaining  such  equality,  if  equality 
is  once  recognized  as  desirable  from  the  standpoint  of  the 
general  public,  is,  therefore,  much  less  in  the  case  of  public 
service  corporations  than  in  the  case  of  other  stock  companies. 
At  the  same  time,  the  evils  that  result  from  divergent,  uncer- 
tain and  changing  values  of  public  service  securities  are  es- 
pecially grave,  for  the  very  reason  that  the  puhlic  faith  is 
involved  and  public  convenience  and  necessity  are  dependent 
upon  the  continuous  maintenance  of  public  credit.  A  public 
utility  is  altogether  too  serious  a  matter  to  be  gambled  with. 
A  certificate  of  stock  or  a  mortgage  bond  that  bears  on  its 
face  a  stated  value  of  $100  or  $1,000  ought  to  represent  not 
only  that  amount  of  actual  investment  but  also  that  amount 
of  actual  present  value.  Inasmuch  as  this  equilibrium  can 
be  approximately  maintained  by  the  legitimate  and  necessary 
exercise  of  state  and  municipal  supervision,  it  is  unnecessary, 
in  the  case  of  public  utility  corporations,  to  resort  to  the 
species  of  legislation  referred  to  at  the  beginning  of  this 
section,  and,  being  unnecessary,  it  appears  to  be  quite  undesir- 
able, for  the  reason  that  public  utility  securities  should  have 
a  definite  and  easily  ascertainable  value. 

550.  Relation  of  stocks  to  bonds. — ^TJnder  old  methods  of 
financing,  public  utility  stocks  have  often  been  issued  by  the 
promoters  of  a  particular  enterprise  either  to  themselves  as  a 
means  of  their  reaping  the  speculative  profit  for  which  they 
went  into  the  project,  or  to  the  purchasers  of  bonds  as  a 
bonus  or  extra  inducement  to  the  investment  of  capital. 
Often,  indeed,  stocks  have  been  issued  for  both  these  purposes. 
The  more  freely  these  practices  have  been  followed,  the  more 
speculative  have  become  not  only  the  stocks,  but  even  the 
bonds  of  public  service  corporations.  The  Massachusetts 
theory  that  a  company  should  not  be  permitted  to  issue 
bonds  in  excess  of  a  certain  fixed  proportion  of  the  actual  in- 
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vestment  is  based  upon  the  same  considerations  that  prevent 
conservative  banks  and  other  financial  institutions  from 
taking  mortgages  on  real  estate  for  more  than  half  or  two- 
thirds  of  its  estimated  value.  This  policy  aims  to  make  a 
mortgage  bond  a  steady,  safe  and  non-speculative  security, 
leaving  to  the  stockholders,  who  have  immediate  control  of 
the  property  and  have  put  up  a  part  of  the  capital,  both  the 
risk  of  loss  and  the  chance  of  gain.  If  the  stockholders  fur- 
nish one-half  of  the  money  and  borrow  the  other  half  on  five 
per  cent  bonds,  for  every  one  per  cent  net  income  on  the  en- 
tire investment  above  the  interest  rate,  the  stockholders  get 
a  two  per  cent  additional  dividend.  If  the  net  income,  on 
the  other  hand,  is  only  four  per  cent  on  the  entire  investment, 
the  stockholders  will  get  a  divid'fend  of  only  three  per  cent. 
In  short,  the  smaller  the  ratio  of  stock  investment  to  bond 
investment,  the  greater  will  be  the  fluctuations  in  the  divi- 
dend rate  and  the  more  danger  there  will  be  that  the  stocks 
cannot  absorb  possible  or  probable  losses.  A  public  utility 
built  by  adventurers  wholly  out  of  the  proceeds  of  bond 
issues  is  pretty  sure  to  be  exploited  for  the  purpose  of  giving 
a  fictitious  value  to  stocks  that  represent  no  investment.  The 
adventurers  then  unload  their  holdings  on  the  public  and 
pass  to  other  fields  of  high  endeavor.  In  so  far,  however,  as 
public  utility  accounts  and  expenditures  are  brought  under 
strict  public  control,  conservative  management  compelled  and 
adequate  rates  to  produce  a  reasonable  profit  authorized, 
the  speculative  element  in  public  utility  investments  dimin- 
ishes and  the  proportion  of  the  total  capital  that  can  safely 
be  raised  by  the  issue  of  bonds  increases.  From  the  stand- 
point of  the  utility  itself,  so  long  as  public  regulation  is  an 
effective  substitute  for  the  risk  of  real  capital  by  the  stock- 
holders in  compelling  safe  and  progressive  management,  an 
increase  in  the  ratio  of  bonds  to  stocks  is  beneficial ;  for  the 
rate  of  interest  on  bonds  is  usually  lower  than  the  minimum 
rate  of  profit  on  investment  which  the  courts  are  inclined  to 
allow  to  public  utility  properties  in  rate  cases.  Consequently, 
under  these  circumstances,  the  greater  the  proportion  of  the 
investment  supplied  by  the  issue  of  bonds,  the  safer  and 
more  attractive  will  be  the  stock  and  the  less  niggardly  will 
the  rnanagement,  of  necessity,  be.  Ultimately,  indeed,  the  re- 
duction in  fixed  charges  will  result  in  a  lower  minimum  rate 
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of  profit  allowed  by  the  courts,  and  that  will  mean  a  cheapen- 
ing of  the  cost  of  service  to  the  consumers. 

551.  Water :  bond  discounts  ;  stock  dividends ;  mergers  and 
consolidations.—  "  Water  "  in  public  utility  securities  may  be 
defined  as  HjO — a  mixture  of  two  parts  Humbug  and  one 
part  Optimism.  It  is  injected  into  securities  by  various  well- 
known  processes.  Bonds  may  be  sold  at  a  heavy  discount  on 
the  plea  that  the  rate  of  interest  is  too  low  or  that  the  se- 
curity is  insufficient;  or  bonds  may  be  issued  to  contractors 
on  construction  account  without  any  precise  relation  to  the 
actual  cost  of  construction.  In  any  of  these  cases  the  par 
value  of  the  bonds,  no  matter  how  much  it  may  be  in  excess 
of  the  cash  investment,  becomes  an  obligation  against  the 
property  irreducible  except  through  bankruptcy.  Bond  issues 
that  are  part  water  through  choice  of  those  in  control  of  the 
company  are  wholly  indefensible.  The  plea  of  necessity  is 
often  raised,  however,  in  defense  of  bond  discounts  of  from 
five  to  thirty  per  cent  of  par  value  on  the  theory  that  the  bonds 
cannot  be  marketed  on  any  other  basis  and  the  company  has 
to  have  the  money.  Where  this  necessity  exists  it  is  usually 
a  prophecy  of  future  bankruptcy,  if  not  a  proof  of  present  in- 
solvency. The  allowance  of  bond  discounts  is  false  capitaliza- 
tion. Though  the  interest  rate  may  be  lower,  the  total  in- 
terest paid  on  the  entire  issue  of  bonds  sold  at  a  discount  will 
probably  be  about  equal  to  the  total  interest  paid  on  the 
smaller  amount  of  bonds  that  would  be  required  to  provide 
the  same  amount  of  capital  if  sold  at  par.  The  net  result  is 
a  wanton  addition  of  the  total  amount  of  the  discount  to  the 
company's  permanent  capital  liability.  If,  in  particular  cases, 
the  purchasers  of  bonds  are  willing  to  accept  a  lower  total  of 
interest  for  a  given  amount  of  money  because  they  are  assured 
of  the  return  of  more  than  their  principal  at  the  time  when 
the  bonds  fall  due,  then  the  net  result  of  the  transaction  is  to 
capitalize  current  obligations  to  the  extent  of  the  saving  in 
interest.  This  practice  cannot  be  Justified  under  any  cir- 
cumstances except  possibly  for  the  relief  of  a  new  enterprise 
during  its  first  years  of  operation  where  a  future  increase  in 
net  revenues  is  practically  certain,  and  then  only  if  provision 
is  made  for  the  amortization  of  the  discount  at  the  earliest 
possible  moment. 

Stock  dividends  are  sometimes  issued  in  cases  where  the 
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value  of  the  property  has  greatly  surpassed  the  par  value  of 
outstanding  securities.  The  issuance  of  additional  stock  to 
security  holders  without  payment  is  for  the  purpose  of  bring- 
ing nominal  capitalization  nearer  to  actual  value.  In  purely 
private  corporations  perhaps  there  is  nothing  reprehensible 
in  this  practice,  but  in  public  service  corporations  the  equaliza- 
tion of  property  value  and  capitalization  should  be  brought 
about  by  the  reduction  of  rates  and  the  improvement  of.  serv- 
ice, which  would  keep  or  bring  the  property  value  down,  in- 
stead of  by  the  increase  of  capitalization  to  fit  it. 

It  sometimes  happens  in  connection  with  mergers,  consoli- 
dations and  reorganizations  that  two  plus  two  are  made  to 
equal  six,  eight  or  ten.  Monopoly  is  capitalized.  The  econo- 
mies of  consolidation  and  unity  in  operation  are  capitalized. 
Good  will  is  capitalized.  Franchise  values  are  capitalized. 
Promotion  is  capitalized.  It  is  the  all  but  universal  tendency 
of  public  service  corporations  to  capitalize  everything  that 
can  be  capitalized.  The  enterprise  becomes  more  powerful  as 
it  becomes  a  greater  vested  interest.  The  men  in  control  get 
richer  as  the  quantity  of  marketable  securities  issued  on  the 
basis  of  no  investment  at  all  or  only  a  partial  investment  in- 
creases. But  however  serviceable  they  may  be  in  strictly  pri- 
vate enterprises,  humbug  and  hope  are  very  unsatisfactory 
bases  for  public  utility  capitalization.  All  "water"  should 
be  excluded. 

552.  Sale  of  new  stock. — A  prosperous  company,  engaged  in 
the  performance  of  a  public  service  in  a  growing  community, 
needs  to  increase  its  investment  from  time  to  time.  New  capi- 
tal may  be  secured  through  the  issue  of  bonds  so  long  as  the 
total  amount  of  bonds  outstanding  does  not  exceed  the  pro- 
portion of  the  entire  capitalization  which  in  law  or  public 
policy  is  allotted  to  bonds.  In  many  cases,  however,  it  is 
necessary  or  desirable  to  raise  all  or  a  portion  of  the  new  capi- 
tal needed  by  the  sale  of  additional  stock.  In  Massachusetts 
the  state  board  of  gas  and  electricity  commissioners  is  re- 
quired to  fix  the  value  of  new  stock  about  to  be  issued  by 
companies  under  its  jurisdiction.  If  the  existing  stockhold- 
ers are  unwilling  to  subscribe  for  the  new  stock  at  the  price 
fixed  by  the  board,  then  the  stock  has  to  be  put  up  at  public 
auction  to  be  sold  for  the  best  price  obtainable.  One  grave 
objection  to  this  practice  is  the  fact  that  it  practically  insures 
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the  old  stockholders  against  any  regulation  of  rates  that  would 
diminish  the  value  of  their  stock.  If  for  new  stock  $150  is 
paid  for  $100  par  value,  naturally  the  fair  return  upon  invest- 
ment necessarily  allowed  will  permit  a  dividend  50  per  cent 
higher  than  would  be  necessary  if  each  $100  of  capital  stock 
represented  only  $100  of  investment.  But  the  original  stock- 
holders who  paid  only  par  for  their  holdings  are  protected  in 
the  enjoyment  of  the  same  dividend  rate  that  is  applicable  to 
the  new  stocks  in  which  $150  has  been  invested  for  every  $100 
of  par  value.  This  result  is  inconsistent  with  the  rule  I  have 
already  suggested  that  par  value  and  market  value  should  be 
kept  as  nearly  equal  as  possible,  and  that  where  necessary 
rates  should  be  reduced  and  service  improved  to  keep  market 
values  down. 

In  states  where  there  is  no  effective  regulation  of  stock  and 
bond  issues,  it  often  happens  that  the  directors  and  stock- 
holders of  a  prosperous  gas,  electric  or  telephone  company 
show  unmistakable  and  somewhat  mysterious  symptoms  of 
progressiveness.  They  are  not  only  willing  but  anxious  to 
push  their  lines  out  into  undeveloped  and  suburban  territory. 
The  secret  of  it  is  that  they  are  enabled  by  a  policy  of  expan- 
sion demanding  new  capital  from  time  to  time  to  issue  new 
stock  to  themselves  at  par.  So  long  as  the  earnings  of  the 
entire  system  are  sufficient  to  keep  up  the  dividends  on  stock, 
the  insiders  put  into  their  own  pockets  the  difference  between 
the  market  and  the  par  value  of  the  new  stock.  Indeed,  by 
adding  interest  during  construction  to  capital  account,  and 
by  maintaining  dividends  at  the  expense  of  surplus  or  of 
proper  operating  and  depreciation  charges,  the  process  of 
milking  the  utility  may  be  carried  far  beyond  the  point  where 
the  plant  as  a  whole  is  earning  the  dividends  paid.  The  only 
safe  way  is  to  have  stock  sold  at  par  and  keep  the  market 
value  down  by  regulation. 

553.  Confusion  of  construction  and  operating  accounts: 
unearned  dividends ;  renewals  added  to  capital ;  additions  and 
betterments  out  of  earnings.— In  the  book-keeping  of  a  public 
service  corporation,  it  is  fundamentally  important  that  con- 
struction and  operating  accounts  be  kept  scientifically  dis- 
tinct. To  pay  interest  on  bonds  out  of  money  secured  by  the 
issue  of  more  bonds,  except  during  the  period  of  construction, 
or  to  pay  unearned  dividends  on  stock  during  construction  or 


^{^(j  MUNICIPAL  FRANCHISES. 

at  any  other  time,  is  either  self-deceptive  or  fraudulent 
finance,  and  should  not  be  permitted  in  any  public  business. 
When  operation  begins,  if  revenues  are  insufficient  to  meet 
operating  expenses  and  pay  interest  on  outstanding  bonds, 
the  temporary  deficit  should  be  carried  as  a  floating  debt  to 
be  paid  off  out  of  future  earnings  in  advance  of  dividends. 
This  deficit  should  never  be  permanently  capitalized.  If  the 
deficit  continues  so  long  that  bonds  have  to  be  issued  to  cover 
it,  provision  should  be  made  for  the  amortization  of  these 
bonds  before  profits  are  distributed  to  stockholders.  It  is 
proper,  however,  that  a  reasonable  dividend  on  fully-paid  cap- 
ital stock  should  be  a  cumulative  charge  against  surplus. 

In  the  days  of  unregulated  book-keeping,  renewals  of  plant 
have  often  been  charged  to  capitnl  account.  It  is  obvious  that 
a  plant  should  have  paid  for  itself  before  it  is  worn  out. 
Neglect  of  repairs  or  the  failure  to  set  aside  an  adequate  de- 
preciation fund  in  advance  of  dividends  is  usually  responsi- 
ble for  this  duplication  of  capital.  In  the  swiftly-moving 
panorama  of  invention  and  development  it  has  often  hap- 
pened that  expensive  equipment  has  become  obsolete  before  it 
was  worn  out.  Changes  of  motive  power  in  street  railways 
and  the  substitution  of  improved  equipment  in  other  utilities 
have  frequently  become  necessary  before  the  original  invest- 
ment in  the  structures  to  be  discarded  has  been  written  off. 
The  result  has  been  the  loading  up  of  the  utility  with  dead 
capital.  Renewals  and  replacements,  whether  made  necessary 
by  wear,  obsolescence  or  inadequacy,  are  properly  chargeable  to 
operating  expenses  to  the  full  extent  of  the  original  cost  of 
the  parts  renewed  or  replaced.  If  the  changes  come  so  rapidly 
that  they  cannot  be  taken  care  of  in  that  way,  the  deficit 
should  be  treated  in  precisely  the  same  way  as  a  deficit  re- 
sulting from  undeveloped  revenues  during  the  first  years  of 
opisration.  The  changes  would  not  be  made  unless  they  were 
expected  to  increase  revenues,  to  decrease  operating  expenses 
or  to  relieve  intolerable  conditions  of  service.  In  no.  case 
should  construction  that  has  disappeared  be  permanently 
capitalized.  While  a  deficit  in  assets  remains  on  account  of 
renewals  or  replacements,  the  practice  sometimes  followed  by 
prosperous  companies  of  making  additions  and  betterments 
out  of  earnings  is  not  only  permissible,  but  praiseworthy. 
"RTien,  however,  the  actual  construction  cost  of  live  property 
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is  equal  to  capitalization  representing  cash  investment,  and 
adequate  provision  is  being  made  for  maintenance  and  depre- 
ciation, a  public  service  corporation  should  not  be  permitted 
to  make  further  additions  and  betterments  out  of  earnings 
unless  the  franchise  provides  for  a  iixed  purchase  price  for 
the  property  or  a  fixed  capital  value  upon  which  the  company 
will  be  allowed  a  reasonable  return.  It  is  especially  necessary 
that  companies  which  have  watered  their  securities  should  not 
be  permitted  to  give  them  full  value  by  putting  enough  earn- 
ings into  the  construction  account  to  offset  the  water.  In 
other  words,  a  public  utility  company,  depending  as  it  does 
upon  a  special  franchise  in  the  streets,  should  not  be  permitted 
to  add  to  the  capital  account  of  its  plant  out  of  revenues  col- 
lected from  the  people.  All  investment  out  of  earnings  not 
required  to  make  good  the  losses  through  obsolescence  and 
depreciation  should  be  treated  as  capital  furnished  by  the  city, 
and  should  not  be  added  to  the  value  of  the  plant  either  when 
the  price  at  which  the  property  may  be  taken  over  is  being 
fixed  or  when  the  company's  investment  is  being  determined 
for  rate-making  purposes  and  interest  and  amortization  allow- 
ances. 

554.  Capital  value ;  the  basis  for  rate  regulation  and  pur- 
chase price ;  bearing  upon  service  regulation. — It  follows 
from  what  has  already  been  said  that  although  capitalization 
and  capital  value  should  be  kept  as  nearly  equal  as  possible, 
they  should  not  be  confused  with  each  other.  Capitalization 
is  the  aggregate  par  value  of  the  stocks  and  bonds  issued 
against  a  public  utility  property.  Capital  value  is  the  aggre- 
gate of  live  investment  which  determines,  subject  to  certain 
qualifications,  the  price  at  which  the  property  may  be  taken 
over  by  the  city  or  by  the  city's  licensee,  and  also  forms  the 
basis  upon  which  the  company's  fixed  minimum  return  for 
interest  or  dividends  should  be  reckoned.  Capital  value  rep- 
resents the  company's  present  investment  in  the  property. 
When  extensions  and  betterments  are  made  with  new  funds 
furnished  by  the  company,  capital  value  increases.  When 
additions  and  betterments  are  made  out  of  earnings,  it  re- 
mains the  same.  When  amortization  results  in  the  actual 
turning  over  to  the  company  of  fuilds  derived  from  earnings 
for  the  retirement  of  stocks  and  bonds,  capital  value  dimin- 
ishes.   When  amortization  funds  are  permitted  to  accumulate 
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in  the  hands  of  trustees  or  when  the  sinking  fund  for  the  pur- 
chase of  the  property  is  maintained  by  the  city  out  of  its 
share  of  net  profits  or  out  of  regular  amortization  contribu- 
tions from  the  earnings  of  the  property,  capital  value  remains 
unchanged. 

Unquestionably  the  courts  will  not  permit  the  rate  fixing 
authorities  to  reduce  utility  charges  so  low  as  to  render  it  im- 
possible for  a  company  to  earn  a  fair  return,  say  six  per  cent, 
upon  capital  value  as  here  defined.  There  is  some  dispute, 
however,  as  to  the  bearing  of  capital  value  upon  service  regu- 
lations. It  is  firmly  held  by  some  that  a  public  utility  corpo- 
ration is  bound  to  render  adequate  service  whether  it  makes 
any  profit  or  not.  It  is  asserted  that  this  primary  obligation 
was  assumed  by  the  company  when  it  took  out  its  charter  and 
accepted  its  local  franchise.  If  it  cannot  extract  a  profit  from 
rendering  adequate  service,  let  it  withdraw  from  the  field  and 
give  someone  else  a  chance.  This  reasoning  is  sound,  if 
proper  consideration  is  given  to  the  determination  of  what  is 
adequate  service.  It  is  obvious,  however,  that  any  company 
could  be  driven  into  bankruptcy  and  its  property  destroyed 
by  unreasonable  and  extravagant  service  regulations,  with  the 
rate  of  charge  for  the  service  remaining  fixed.  It  must  be 
admitted,  therefore,  that  even  in  the  regulation  of  service 
some  account  must  be  taken  of  the  capital  value  of  the  com- 
pany's plant  and  the  earning  capacity  of  the  plant  at  the  rates 
fixed.  Service  that  would  be  inadequate  in  the  case  of  a 
highly-prosperous  utility,  may  be  considered  adequate,  under 
all  the  circumstances,  in  a  utility  that  is  paying  no  dividends. 
Nevertheless,  the  question  of  adequacy  of  service  is  primarily 
one  of  reasonable  demand,  general  conditions  being  con- 
sidered, rather  than  one  of  profit  to  the  particular  company 
at  the  particular  time.  If  experience  shows  that  the  quality 
of  service  demanded  could  not  be  rendered  at  a  profit  by  com- 
panies generally  under  similar  operating  conditions,  the  de- 
mand may  properly  be  considered  unreasonable. 

555.  Cost  of  reproduction  vs.  actual  cost.  — The  relations  of 
American  cities  to  their  public  service  corporations  have  been 
very  loose  and  unscientific.  As  a  result,  almost  everything 
got  started  wrong.  In  the  readjustments  made  necessary  by 
the  development  of  enlightened  public  opinion  and  the  vital 
needs  of  rapidly  growing  urban  populations,  we  have  to  do 
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the  best  we  can  under  the  circumstances.  Unquestionahly 
the  genius  of  public  utilities  as  set  forth  in  preceding  sections 
and  chapters  of  this  book  demands  that  the  capital  value  of  a 
public  utility  should  be  based  upon  actual  construction  cost, 
less  depreciation  through  wear,  neglect,  inadequacy  or  obso- 
lescence. The  fact  that  the  public  utility  business  got  started 
wrong,  using  inadequate  systems  of  accounts,  haying  no  ef- 
fective publicity  of  financial  operations  and  falling  into  griev- 
ous temptations  as  a  result  of  municipal  ignorance,  negligence 
and  corruption,  makes  it  wholly  impossible  in  many  eases  to 
ascertain  at  this  late  day,  the  actual  original  cost  of  a  utility. 
In  place  of  actual  cost,  the  cost  of  reproduction  has  been  fre- 
quently used  as  a  basis  for  appraisals.  The  cost  of  reproduc- 
tion means  the  cost  of  building  a  new  plant  in  every  respect' 
like  the  existing  one,  except  as  to  depreciation,  if  the  existing 
one  were  out  of  the  way,  and  of  building  it  under  the  condi- 
tions that  now  exist.  Land  values  may  have  greatly  appreci- 
ated, the  subsurface  of  the  streets  may  have  become  much 
more  crowded  with  fixtures  and  the  surface  of  the  streets 
much  more  congested  with  traffic,  the  cost  of  materials  and 
labor  may  r  have  increased,  the  rate  of  interest  may  have 
changed,  the  difficulties  of  securing  franchises  and  easements 
may  have  multiplied,  and  so  on.  The  cost-of-reproduction 
theory  allows  all  of  these  increments  to  capital  value  without 
reference  to  original  cost.  On  the  other  hand,  however,  dead 
capital  representing  discarded,  worn-out  or  obsolete  equip- 
ment is  Excluded  from  consideration,  and  ordinary  depreci- 
ation is  written  off  from  the  total.  In  most  cases,  except 
where  ruinous  experiments  or  misfortunes  in  the  actual  de- 
velopment of  the  utility  have  swallowed  up  great  amounts  of 
capital  that  has  not  been  made  good  out  of  earnings,  the  cost 
of  reproduction  of  a  public  service  plant  in  a  community  of 
increasing  population  and  rising  prices  will  be  greater  than 
the  actual  cost  of  the  existing  plant.  Mr.  John  W.  Alvord, 
a  well-known  Chicago  engineer  with  wide  experience  in  the 
appraisal  of  water  works  plants,  has  pointed  out  that  the 
cost  of  reproduction  logically  includes  not  only  the  cost  of 
reproducing  the  physical  plant  but  also  the  cost  of  reproduc- 
ing the  income  of  the  plant.^    "  The  theory  of  reproduction  is 

'  "  Notes  on  Going  Value  and'Method  for  its  Computation,"  reprint  of  a  paper 
read  before  the  American  Water  Works  Association  at  Milwaukee,  June,  19W. 
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not  simple/'  Mr.  Alvord  believes,  "but  exceedingly  complex, 
so  complex,  in  fact,  that  it  is  a  serious  question  whether  courts 
and  appraisers  would  not  find  it  advantageous  to  ascertain 
what  has  been  the  past  actual  honest  investment  in  any  given 
plant  and  property,  regardless  of  its  appreciations  or  depreci- 
ations. It  is  not  always  possible  to  ascertain  such  informa- 
tion, and  in  many  cases,  doubtless,  it  will  be  impossible,  but 
there  is  no  question  but  that  where  it  is  possible  it  affords  a 
simple  and  satisfactory  method  of  valuing  for  the  purpose  of 
basing  a  fair  return,  while  for  the  purposes  of  sale  or  transfer 
some  limited  inquiry  into  appreciation  and  depreciation 
should  be  made  in  addition." 

It  is  quite  possible  that  in  fixing  capital  value,  as  in  assess- 
ing the  value  of  franchises,  different  principles  can  be  applied 
to  advantage  in  different  cases.  Certainly  the  cost  of  repro- 
duction including  the  appreciation  in  land  values  and  the 
cost  of  reproducfng  income  would  in  many  cases  result  in  a 
capital  value  so  high  as  seriously  to  cripple  service  at  existing 
rates  and  to  make  amortization  or  purchase  practically  im- 
possible. Keither  of  these  results  should  be  permitted  in  a 
readjustment  of  franchise  relations.  It  may  be,  of  course, 
that  in  some  cases  existing  rates,  especially  telephone  rates, 
are  too  low,  but  no  company  should  be  permitted  to  capitalize 
unearned  increments  and  thereby  render  necessary  an  in- 
crease in  the  rates  under  which  it  has  been  operating.  I  am 
inclined  to  the  opinion  that  an  appraisal  for  the  purpose  of 
fixing  capital  value  should  be  based  primarily  on  the  actual 
cost  of  the  existing  plant,  supplemented  where  necessary  as 
to  particular  items  by  an  estimate  of  the  cost  of  reproduction 
adjusted  to  probable  actual  cost  by  known  appreciations  and 
depreciations. 

556.  Overhead  charges :  preliminary  and  organization  ex- 
penses ;  superintendence ;  contractor's  profit ;  interest  during 
construction ;  brokerage  ;  insurance ;  operating  deficits,  — The 
term  "  overhead  charges  "  is  soniewhat  technical.  It  does  not 
mean  the  cost  of  overhead  equipment  in  the  streets.  It  means 
the  indefinite  element  of  cost  over  and  above  the  enumerated 
items  of  expenditure.  It  has  to  be  estimated,  as  it  is  not  a 
separable  and  precise  charge  against  any  particular  physical 
structure.  If  a  utility  plant  is  built  up  from  the  beginning 
and  then  operated  by  a  single  company  having  no  other  busi- 
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ness  and  reducing  its  charges  for  promotion,  legal  services, 
engineering  plans,  superintendence  and  so  forth  to  a  definite 
money  basis,  paying  for  every  service  as  it  is  rendered  and 
making  no  contingent  allowances,  the  so-called  overhead 
charges  will  be  accounted  for  as  definite  elements  in  a  definite 
cost.  Plants  are  not  usually  built  in  that  way,  however. 
There  are  preliminary  and  organization  charges  not  definitely 
translated  into  money  at  the  time.  The  plant  may  be  con- 
structed by  a  contractor  for  a  lump  sum  in  cash  or  securities. 
Superintendence  may  be  divided.  Time  and  energy  may  be 
spent  on  plans  without  being  fully  accounted  for.  The  fact 
that  an  operating  company,  like  a  city,  often,  finds  it  desirable 
to  construct  its  works  by  means  of  a  contractor,  leads  apprais- 
ers in  fixing  the  cost  of  reproduction  to  add  a  contractor's 
profit  to  the  actual  cost  of  work  and  materials.  It  is  often 
assumed  that  if  the  company  was  its  own  contractor  in  con- 
struction, it  should  be  allowed  a  like  profit  in  excess  of  actual 
cost.  Interest  on  bonds  during  construction  is,  of  course,  a 
legitimate  overhead  charge.  So  also  is  insurance  during  con- 
struction. Brokerage  is  often  allowed  to  cover  the  cost  of 
selling  a  company's  securities.  This  allowance,  however,  does 
not  seem  to  be  a  legitimate  one.  The  rate  of  interest  on  bonds 
should  be  sufficient  to  induce  the  brokers  to  underwrite  them 
at  par.  In  that  case  the  expense  of  selling  them  will  be  ulti- 
mately carried  by  the  utility  in  the  form  of  a  slightly  in- 
creased interest  charge  rather  than  as  a  permanent  addition 
to  capital  value. 

Operating  deficits  undoubtedly  represent  actual  expendi- 
tures and  should  be  taken  account  of  in  a  readjustment  of 
franchise  relations.  If  the  company  has  already  made  good 
such  deficits  by  subsequent  profits  in  excess  of  the  minimum 
rate  to  be  allowed,  no  further  consideration  should  be  given 
to  the  matter.  If,  however,  the  deficits  have  not  been  made 
good,  it  may  be  desirable  to  take  account  of  them  in  the  form 
of  a  bonus  in  excess  of  the  capital  value  in  case  the  property 
is  taken  over  within  a  fixed  number  of  years  after  the  deficits 
occurred.  Indeed,  while  overhead  charges  are  undoubtedly 
to  be  considered  in  connection  with  the  appraisal  of  a  utility 
property,  most  of  them  ought  to  be  taken  care  of  as  soon  as 
possible  by  amortization,  or,  if  they  have  not  been  included  in 
permanent  capitalization,  then  by  an  allowance  of  surplus 
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profit.  The  consumers  of  a  public  utility  which  has  been 
yielding  extraordinary  profits  ought  not  to  be  required  to 
sustain  as  a  continuous  burden  a  capital  value  including  the 
overhead  charges  that  should  have  been  written  o£E  next  after 
the  payment  of  the  fixed  minimum  return  on  original  invest- 
ment. One  of  the  great  dangers  in  an  appraisal  is  that  over- 
head charges  will  clamor  for  recognition  under  so  many  dif- 
ferent names  as  to  create  an  exaggerated  impression  of  their 
importance. 

557.  Right  of  way:  cost  of  fi-anchises ;  easements;  damages 
to  abutting  owners ;  litigation ;  pavement ;  widening  and  re- 
construction of  streets  and  bridges. — Public  utilities  using 
the  streets  exclusively  for  their  distributing  systems  have  their 
primary  right  of  way  furnished  by  the  city.  If  the  companies 
pay  in  a  lump  sum  for  their  franchises,  such  payments  are 
really  for  rights  of  way,  and  should  be  capitalized.  Where 
the  companies  are  required  to  compensate  abutting  property 
owners  either  by  the  purchase  of  consents  or  by  the  payment 
of  damages,  these  items,  of  cost  are  also  to  be  included  in 
capital  value.  In  an  appraisal  of  existing  property,  original 
cost  should  be  taken  in  the  case  of  both  franchises  and  ease- 
ments from  property  owners.  It  would  be  wholly  inexcusable 
to  capitalize  against  the  public  the  increased  value  of  these 
rights.  In  the  cost  of  franchises  and  consents  should  be  in- 
cluded the  necessary  expenses  of  advertising,  litigation,  etc., 
incidental  to  their  original  procurement.  This  does  not  in- 
clude the  cost  of  buying  the  votes  of  aldermen  or  of  con- 
tributions to  the  political  boss,  however  necessary  for  the  pro- 
curement of  franchise  rights  these  expenditures  may  have 
seemed  to  be  at  the  time.  The  cost  of  litigation  in  defense 
of  property  owners'  suits,  in  defense  of  franchise  rights  or  in 
resistance  to  the  claims  of  the  city  pr  the  state,  incurred  subse- 
quent to  the  commencement  of  operation,  should  not  be  capi- 
talized, but  should  be  paid  as  an  operating  expense. 

There  is  one  other  important  element  in  the  cost  of  right 
of  way  that  applies  particularly  to  street  railways.  I  refer 
to  the  pavements  required  to  be  laid  by  the  companies.  Where 
original  paving  is  required  of  them  or  where  they  have  to 
replace  pavements  originally  laid  by  the  city  or  by  the  abut- 
ting property  owners,  or  where  they  have  to  pay  a  lump  sum 
for  pavement  already  laid,  the  cost  is  a  legitimate  addition  to 
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capital  investment  even  though  title  to  the  pavement  vests  in 
the  city.  The  maintenance  and  renewal  of  pavements  once 
laid  by  the  companies,  unless  the  new  pavements  are  more 
expensive  than  the  old,  should,  obviously,  be  charged  entirely 
to  operating  expenses  and  not  to  capital  account. 

Occasionally  street  railways  are  required  to  widen  the 
streets  through  which  they  pass,  to  contribute  to  the  cost 
of  grade  separation,  or  to  strengthen  or  reconstruct  the  high- 
way bridges  they  use.  All  such  expenses  are  a  legitimate  part 
of  construction  cost  and  should  be  included  in  an  appraisal  of 
the  companies'  property,  but  on  the  basis  of  original,  not  of 
reproduction  cost, . 

558.  Intangibles :  monopoly  rights  ;  developmental  value ; 
good  will ;  going  value. — While  a  public  utility  is  a  natural 
monopoly  within  a  given  operating  area,  it  seldom  enjoys  a 
legally  exclusive  franchise.  Potential  competition,  even 
though  actual  competition  would  be  illogical  and  expensive, 
tends  to  limit  the  value  of  the  franchise.  Where  a  legally 
exclusive  franchise  has  been  granted,  the  city  is  at  a  compar- 
ative disadvantage  when  the  question  of  an  appraisal  for  the 
purpose  of  fixing  the  capital  value  of  the  utility  comes  up. 
While  franchise  values,  except  to  the  extent  they  have  been 
paid  for  originally,  are  not  properly  included  in  capital  value, 
it  is  practically  necessary  to  make  allowance  for  them  on  a 
readjustment  of  relations  between  the  city  and  the  companies 
arranged  prior  to  the  expiration  of  the  franchise  periods.  If 
the  franchise  is  exclusive,  so  that  the  city  is  foreclosed  from 
establishing  a  competing  municipal  system  or  from  intro- 
ducing competition  by  giving  another  company  rights  in  the 
same  territory,  the  value  of  the  company's  rights  will  be 
greater  than  would  otherwise  be  the  case.  Franchise  values 
are  usually  estimated  on  the  basis  of  net  earning  power  for 
the  remainder  of  the  life  of  the  franchises,  discounted  to 
present  value.  If  franchises  are  perpetual,  have  a  net  earning 
power  and  a  prospective  increase  in  annual  value,  their  pres- 
ent capital  value  may  be  very  great.  Unless  their  earning 
power  is  protected,  however,  by  a  binding  contract  with  the 
city  or  the  state  authorizing  their  owners  to  keep  on  charging 
~a  specified  rate,  their  future  value -is  subject  to  diminution  by 
the  reduction  of  rates.  In  any  case  there  is  a  great  element 
of  uncertainty  in  the  earning  power  of  a  franchise  in  the 
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somewhat  distant  future.  The  taxation  of  franchise  values, 
the  increase  in  the  difficulty  and  expensiveness  of  operation  in 
crowded  city  streets,  higher  standards  of  service  and  decreas- 
ing value  of  a  given  sum  of  money,  all  tend  to  blast  the  ex- 
travagant hopes  of  franchise-holders.  Some  of  the  street  rail- 
way franchises  in  the  streets  of  New  York  that  fifteen  years 
ago  were  regarded  as  gold  mines  are  now  of  very  dubious 
value.  If  the  present  owners  could  get  the  full  value  of  their 
physical  property  with  nothing  at  all  for  the  franchises, 
they  would  probably  be  delighted  to  get  their  money  out  of 
the  street  railways.  This  statement,  of  course,  does  not  apply 
to  the  owners  of  lines  now  leased  to  an  operating  company  at 
a  high  rental.  Whenever  franchise  or  monopoly  rights  are 
appraised  as  a  part  of  capital  value,  this  portion  of  the  capital 
should  be  amortized  as  speedily  as  possible.  That  franchise 
values  should  be  permanently  capitalized  is  abhorrent  to  all 
rational  principles  of  civic  economy. 

Companies  sometimes  claim  large  intangible  assets  under 
the  name  of  development  value,  good  will,  going  value,  etc. 
Where  a  company  has  entered  into  a  sparsely  settled  territory, 
introduced  a  utility  and  operated  at  a  loss  or  at  a  very  small 
profit  for  a  period  of  years  until  the  district  has  been  built  up 
and  become  highly  profitable,  a  claim  is  likely  to  be  made 
covering  not  only  actual  expenses  and  losses  of  the  past  but  a 
very  considerable  bonus  for  the  present  and  future.  Devel- 
opmental value  is,  perhaps,  most  often  claimed  in  connection 
with  transit  facilities.  Whatever  virtue  there  may  be  in  this 
claim,  it  certainly  does  not  apply  when  the  capital  value  is 
being  fixed  as  a  basis  for  a  fair  annual  return  on  investment. 
When  capital  value  is  made  the  basis  of  purchase  price,  de- 
velopmental value  should  be  recognized,  if  at  all,  in  the  form 
of  a  bonus  in  excess  of  the  appraised  value  of  the  physical 
property.  If  the  franchise  has  to  be  paid  for,  developmental 
value  will  be  included  in  that. 

"  Good  will "  should  not  be  considered  in  the  appraisal  of  a 
public  utility  plant.  Under  ordinary  conditions,  the  will 
of  the  consumers,  whether  good  or  bad,  makes  very  little  dif- 
ference in  the  amount  of  the  utility  consumed.  The  service 
is  necessary  and  there  is  only  one  place  to  go  for  it.  So  there 
the  people  go.  While  the  use  of  a  utility  may  be  consider- 
ably increased  by  a  decrease  in  rates  or  an  improvement  of 
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service',  a  new  management  can  get  it  or  keep  it  without 
buying  it  of  the  existing  company. 

"  Going  value  ",  in  Mr.  Alvord's  opinion,  is  an  important 
element  in  the  cost  of  reproduction.  It  is,  in  fact,  measured 
by  the  cost  of  reproducing  present  income  starting  with  a  new 
plant  just  ready  for  operation.  On  the  other  hand  the  late 
Judge  Robert  W.  Tayler,  in  appraising  the  Cleveland  street 
railway  property  in  1909  said :  ^ 

"1  allow  nothing  for  going  value.  Going  value  raises  a  question  of 
definition,  and  it  is  sufficiently  disposed  of,  according  to  my  view,  by 
saying  that  it  only  has  a  value,  as  applied  to  a  street  railroad  enterprise, 
because  of  the  expense  incident  to  organization,  superintendence,  ad- 
ministration, legal  expenses  and  interest  during  construction  :  it  is  in- 
volved in  the  general  subject  of  necessary  overhead  charge  and  arises 
only  out  of,  and  is  to  be  defined  and  limited  entirely  by,  the  money 
necessarily  expended  to  put  it  into  the  shape  whex-e  it  has  value  as  an 
operating  instrumentality.  Beyond  that,  I  recognize  no  value  to  going 
value  or  no  such  thing  as  going  value  to  be  applied  to  a  street  railroad 
enterprise." 

559.  Appreciation  and  depreciation  in  land  values,  labor 
and  materials,  easements  and  franchise  rights. — The  United 
States  Supreme  Court  in  the  eighty-cent  gas  case  of  the  Con- 
solidated Gas  Company,  and  the  Few  York  court  of  appeals 
in  the  franchise  tax  case  of  the  Jamaica  Water  Supply  Com- 
pany, both  of  which  have  already  been  referred  to  in  this 
book,^  have  held  that  public  service  companies  are  entitled  to 
a  fair  return  upon  the  present  value  of  their  property,  includ- 
ing land.  The  New  York  court  qualified  its  opinion  by  say- 
ing that  if  the  application  of  this  rule  resulted  in  such  a 
high  valuation  of  the  land  as  to  leave  the  water  company's 
franchise  without  any  value  at  all,  it  would  show  that  the  net 
earnings  rule  could  not  be  applied  to  the  assessment  of  the 
franchise  in  that  particular  case.  The  decision  of  the  courts 
to  the  effect  that  a  company  must  be  allowed  rates  high 
enough  to  give  a  fair  return  upon  the  present  value  of  its 
property,  including  the  unearned  increment  of  land  values, 
might  be  severely  criticized,  if  it  would  do  any  good.  It  is 
inconsistent  with  the  theory  of  the  proper  relations  between 
public  utility  investors  and  the  public  which  has  been  elab- 

>  Opinion  handed  down  December  18, 1909,  in  United  States  circuit  court  room 
at  Cleveland,  Ohio. 
»  Volume  One,  Section  47,  and  ante,  Section  547, 
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orated  in  this  book.  The  decision  is  founded  on  old  concep- 
tions that  seem  to  be  passing  away.  It  is  unfortunate  that 
the  law  should  have  been  fixed  by  the  highest  court  of  the 
land  just  before  the  advance  in  public  sentiment  on  public 
utility  questions  and  the  progress  of  the  theory  of  public 
utility  functions  could  make  the  decision  impossible.  A  way 
out  of  the  difficulty  may  be  found,  however,  even  if  the 
present  rulings  are  not  reversed.  It  has  been  urged  by 
eminent  specialists  in  public  utility  matters  that  if  the  com- 
panies now  have  as  a  part  of  their  capital  investment  enor- 
mous land  values  not  accounted  for  in  original  cost,  they 
must  have  secured  this  additional  property  in  the  shape  of 
income.  Hence,  the  companies  should  be  charged  with  the 
annual  increment  of  their  land  values  as  a  part  of  income. 
If  this  suggestion  were  carried  out,  it  is  obvious  that  the 
amount  of  revenue  necessary  to  be  derived  from  rates  in  order 
to  give  a  fair  return  upon  capital  would  be  diminished  by  the 
amount  of  the  annual  increment  in  land  values  charged  as 
income.  This  may  prove  to  be  a  practical  solution  of  the 
difficulty  in  those  cases  vi^here  capital  value  is  not  fixed  by 
contract. 

Wherever  franchise  readjustments  are  made,  however,  the 
rule  should  be  put  into  effect  that  lands  held  by  public  utility 
companies  necessary  to  the  performance  of  their  functions 
should  be  counted  in  capital  value  at  original  cost  without 
regard  to  appreciation  or  depreciation.  This  rule  is  just, 
because  all  the  expenses  of  developing  the  property  and  pay- 
ing the  taxes  on  it  are  taken  out  of  earnings  prior  to  the  al- 
lowance of  a  minimum  profit  on  investment  which  the  courts 
require. 

The  increment  of  value  in  labor  and  materials  could  be 
allowed  to  the  company's  capital  account  with  less  injustice 
than  the  increment  in  land  values,  for  the  reason  that  at 
some  time  or  other,  if  the  company  continues  in  business  it 
will  practically  have  to  renew  its  plant  at  the  increased  cost. 
It  is  illogical  and  unjust,  however,  that  this  increased  cost 
should  be  capilnlized  before  it  is  incurred.  Perhaps  a  period 
of  depreciation  in  the  value. of  labor  and  materials  may  ensue 
before  the  plant  has  to  be  renewed.  In  that  case  the  allowance 
of  the  increment  of  value  in  the  meantime  would  be  the  recog- 
nition of  a  purely  imaginary  investment.     The  more  one 
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looks  into  the  subject,  the  more  he  is  inclined  to  agree  with 
Mr.  Alvord  that  original  cost  is.  the  right  starting-point  in 
determining  capital  value. 

Appreciation  in  the  value  of  easements  and  franchise  rights 
is  like  appreciation  in  land  values,  except  that  the  public  in- 
terest in  this  appreciation  is  more  obvious,  and  the  value 
itself  is  directly  influenced  by  the  conditions  of  the  franchise 
and  the-  subsequent  regulation  of  rates  and  service.  The 
courts  have  not  held  that  increase  in  franchise  and  easetnent 
values  should  be  recognized  as  a  part  of  capital  value.  Ac- 
cordingly we  are  left  free  to  appraise  these  values  on  the  basis 
of  original  cost. 

560.  Depreciation  :  normal  wear ;  obsolescence,  inadequacy, 
age  and  deferred  maintenance. — A  public  utility  plant  that 
has  long  been  in  use,  no  matter  how  well  it  is  maintained, 
shows  depreciation  through  normal  wear.  Some  of  the  fix- 
tures will  last  only  a  few  years;  some  will  last  indefinitely. 
One  item  of  public  utility  property,  namely  land,  is  likely  to 
be  more  valuable  the  older  it  gets.  Taking  only  the  portion 
of  the  plant  that  is  constructed,  normal  wear  will  effect  a  cer- 
tain inevitable  depreciation.  The  gross  earning  power  of  the 
property  will  not  be  diminished,  but  a  certain  portion  of  the 
original  plant  will  have  disappeared  never  to  be  restored  to 
the  plant  as  a  whole.  This  is  called  normal  wear.  The 
amount  of  it  should  be  ascertained  and  should  be  treated  as 
a  deduction  from  original  cost  or  cost  of  reproduction  in 
fixing  present  capital  value.  It  is  sometimes  urged  that 
there  is  no  need  of  allowing  for  this  inevitable  depreciation 
inasmuch  as  the  earning  power  of  the  plant  is  not  affected.  It 
is  only  the  gross  earnings,  however,  that  are  not  affected. 
The  net  earnings  are  reduced  because  of  the  necessary  increase 
in  the  expense  of  repairs  and  maintenance  of  an  old  plant  as 
against  a  new  one.  Accordingly,  the  portion  of  the  capital 
that  has  been  actually  consumed  should  have  been  amortized 
and  taken  out  of  the  business.  It  should  not  be  considered 
as  being  still  in  the  property  when  an  appraisal  is  made.  The 
extent  of  this  necessary  depreciation  is  different  in  different 
utilities  and  ■  under  different  conditions.  Normal  wear  is 
probably  greater  in  a  telephone  plant  than  in  most  other 
utility  properties.  The  Cleveland  street  railway  franchise 
fixes  70  per  cent  of  reproduction  value  as  the  standard  of 


^98  MUNICIPAL  FRANCHISES. 

maintenance  to  be  kept  up  by  the  company.  Mr,  Bion  J. 
Arnold,  president  of  the  board  of  supervising  engineers  ot  Chi- 
cago, testified  in  one  of  the  Coney  Island  fare  cases  before  the 
New'  York  City  public  service  commission  that  in  Chicago 
they  hoped  to  be  able  to  maintain  the  rehabilitated  street  rail- 
way system  at  an  85  per  cent  standard  of  reproduction  value. 
These  standards  represent  two  extremes  in  what  is  considered 
efficient  maintenance  of  street  railways.  It  follows  that  in  a 
well-maintained  street  railway  plant,  from  15  to  30  per  cent 
of  its  cost  as  new  will  permanently  disappear. 

Depreciation  on  account  of  obsolescence  has  been  startlingly 
rapid  in  periods  of  development.  This  is  especially  true  of 
the  great  electrical  utilities— electric  light  and  power,  the 
telephone,  the  street  railway.  Obsolescence  at  certain  periods 
of  development  has  been  so  rapid  that  it  could  not_  be  taken 
care  of  out  of  earnings  and  has  compelled  the  adoption  of  the 
improvident  policy  of  charging  replacements  to  capital  ac- 
count. Some  of  the  dead  capital  has  been  worked  off  through 
bankruptcy  and  reorganization.  Some  has  been  replaced  by 
investment  out  of  earnings.  Some  still  hangs  as  a  dead 
weight  upon  operating  plants.  There  is  some  reason  to  ex- 
pect that  in  the  electrical  industries  at  least,  which  have 
brought  a  series  of  great  utilities  to  a  high  state  of  develop- 
ment, revolutionary  changes  will  be  less  rapid  in  the  future, 
with  the  result  that  depreciation  from  obsolescence  will  be 
more  easily  handled  than  in  the  past.  At  any  rate  special 
deductions  should  be  made  from  cost  valuations  to  the  extent 
of  actual  obsolescence  of  the  equipment  in  use  at  the  time  of 
an  appraisal. 

"  Inadequacy "  and  "  age "  are  terms  used  to  describe 
special  kinds  of  depreciation.  The  former  applies,  for  ex- 
ample, to  a  power  plant  or  a  car  barn  which,  though  in  ex- 
cellent condition,  has  been  rendered  inadequate  by  the  in- 
crease in  traffic.  A  company  may  find  it  more  economical  to 
tear  down  and  build  greater,  or  perhaps  to  build  greater  at 
an  entirely  new  site,  than  to  try  to  enlarge  the  existing  estab- 
lishment, or  to  build  an  additional  separate  unit  to  meet  the 
increased  demand.  In  such  a  case  the  old  building  has  to  be 
abandoned  or  torn  down.  Its  cost  value  has  been  reduced 
through  depreciation  on  account  of  inadequacy  to  its  salvage 
value.    Depreciation  on  account  of  age  applies  to  a  building 
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which  after  a  certain  length  of  life  will  have  to  be  replaced. 
This  depreciation  is  only  slightly  different  from  normal  wear. 
It  is  the  wear  of  time.  Inadequacy  and  age  both  furnish  de- 
ductions from  cost  value  as  determined  by  appraisal. 

There  remains  to  be  mentioned  the  depreciation  that  results 
from  "  deferred  maintenance,"  that  is  to  say,  from  inefficiency 
and  neglect.  This  is  the  kind  of  depreciation  that  may  be 
looked  for  in  a  plant  that  has  been  under  the  control  of  high 
financiers  whose  chief  interest  has  been  in  manipulating  se- 
curities rather  than  in  running  a  public  service  plant.  Of 
course,  poor  management  and  poverty  will  foster  this  kind  of 
depreciation  no  matter  how  good  the  intentions  of  the  men 
in  control  may  be.  Deferred  maintenance  is  the  worst  enemy 
of  the  public  connected  with  public  utility  operations.  In 
appraisals  it  is  proper  to  hew  to  the  line  wherever  depreci- 
ation of  this  sort  is  found.  It  generally  means  that  the  utility 
cannot  be  well  managed  until  it  is  placed  in  other  hands. 

561.  Ratio  of  eairnings  to  capital  investment.  —The  street 
railways  of  Chicago  during  the  first  year  under  the  settle- 
ment ordinances,  that  is  to  say,  for  the  year  ending  January 
31,  1908,  had  gross  revenues  equal  to  a  little  more  than  33 
per  cent  of  the  capital  value.  To  furnish  money  to  pay  five 
per  cent  on  the  investment  it  took,  therefore,  about  15  per 
cent  of  the  revenues.  During  the  third  year  under  the  ordi- 
nances the  ratio  of  revenues  to  capital  value  had  decreased  to 
less  than  36  per  cent  so  that  nearly  twenty  per  cent  of  the 
gross  earnings  were  needed  to  pay  five  per  cent  on  investment. 
The  New  York  subway  for  the  two  years  ending  June  30, 
1910,  had  gross  operating  revenues  amounting  to  about  14  per 
cent  per  annum  on  the  total  investment  for  construction  and 
equipment.  Accordingly  ihere  was  required  upwards  of  35 
per  cent  of  gross  revenues  to  pay  five  per  cent  interest  on 
the  capital  invested.  In  1907  the  gross  earnings  of  all  the 
street  and  electric  railways  of  the  United  States  as  reported 
to  the  census  bureau  were  only  11.4  per  cent  of  the  outstand- 
ing capitalization  of  these  railways.  At  that  rate  it  would 
take  about  45  per  cent  of  all  the  revenues  to  pay  five  per  cent 
interest  on  the  capitalization  of  the  roads.  The  ratio  of  reve- 
nues to  outstanding  capitalization  in  1907  was  about  24  per 
cent  in  the  telephone  industry  and  about  13  per  cent  in  the 
electric  light  and  power  business.    I  give  these  figures  for  the 
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purpose  of  showing  the  importance  of  keeping  the  capital- 
ization of  public  utilities  down  to  the  minimum  and  also  of 
keeping  the  fixed  return  on  investment  down  as  low  as  possi- 
ble. A  capital  value  that  includes  a  goodly  allowance  for 
franchise  value,  good  will  and  other  financial  frills,  and  a 
franchise  framed  on  the  basis  of  allowing  the  company  a 
liberal  return  upon  this  padded  valuation  may  easily  put  a 
public  utility  into  bankruptcy.  Six  per  cent  is  sometimes 
considered  a  very  niggardly  return  for  capital  invested  in 
public  utilities,  but  if  the  capitalization  of  street  and  electric 
railways  in  1907  could  be  taken  as  an  honest  measure  of  in- 
vestment, operating  expenses  and  taxes  with  six  per  cent  on 
the  investment  would  have  consumed  115  per  cent  of  the 
entire  revenues.  When  we  remember  that  in  all  probability 
little  was  set  aside  for  depreciation  and  nothing  at  all  for 
amortization,  it  is  not  hard  to  see  the  direction  in  which  the 
brilliant  'financiers  in  charge  of  street  railways  are  steering 
the  business.  There  is  something  more  than  franchise  taxes 
the  matter  with  the  street  railways.  These  few  figures  show 
how  imperative  it  is  that  in  every  franchise  adjustment  the 
city  should  fight  to  the  last  ditch  to  keep  the  appraisal  down 
and  to  compel  the  amortization  of  the  investment  to  be  pro- 
vided for  in  advance  of  surplus  profits. 

562.  Amortization  of  capital. — In  any  franchise  settlement, 
after  the  capital  value  has  been  hammered  down  to  the  lowest 
practicable  figure,  the  next  thing  to  be  done  is  to  establish  an 
amortization  fund  to  wipe  out  dead  capital,  franchise  values, 
bond  discounts,  overhead  charges,  investment  consumed  by 
normal  wear,  pavement'  cost,  and  every  other  item  that  has 
gone  to  swell  the  appraisal  figures  beyond  the  bare  cost  of 
physical  property  less  ample  allowance  for  depreciation. 
Then,  when  these  things  are  taken  care  of,  an  attack  should 
be  made  on  what  is  left  in  capital  account.  In  other  words, 
it  is  good  public  policy  to  force  capital  out  of  public  utilities 
as  fast  as  possible  instead  of  letting  more  in  all  the  time.  The 
constant  increase  of  capitalization  which  has  Ibeen  the  dis- 
tinctive policy  of  the  past  makes  additional  capital  for  ex- 
tensions and  improvements  more  and  more  necessary.  Capi- 
tal begets  capital  until  the  inverted  pyramid  finally  topples 
over  in  bankruptcy  proceedings.  On  the  other  hand,  the 
policy  of  amortization  would  make  it  easier  and  easier  to  get 
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along  without  new  capital,  for  the  reduction  in  fixed  charges 
would  release  a  constantly  growing  surplus  derived  from  earn- 
ings for  use  in  extensions  and  betterments.  Amortization 
will  help  more  than  any  other  one  thing  to  change  the  nature 
of  public  utility  investments  by  eliminating  risk,  reducing 
the  volume  of  securities  and  driving  the  speculators  out. 

563.  Furchafle  price;  terms  of  payment;  conditious  of 
transfer. — The  city's  option  to  purchase  the  plant,  which 
should  be  reserved  in  every  public  utility  franchise,  ought  to 
make  very  definite  provision  as  to  the  purchase  price.  In 
general  the  purchase  price  is  based  on  capital  value.  There 
are  certain  important  elements  that  enter  into  the  con- 
sideration of  purchase  price,  however,  which  are  foreign  to. 
capital  value  as  a  basis  for  minimum  interest  or  profit  allow- 
ances. One  of  these  is  the  bonus  to  be  paid  if  the  city  exer- 
cises its  option  at  an  early  date,  before  the  company  has  had 
a  chance  to  recoup  itself  for  losses  or  lean  profits  during  the 
first  years  of  operation.  If  the  utility  is  new  or  undeveloped 
this  bonus  may  be  from  ten  to  twenty  per  cent  on  the  ap- 
praised valuation  of  the  property.  There  is  some  ground  for 
the  provision  of  the  Chicago  street  railway  franchises  requir- 
ing a  considerable  bonus  to  be  paid  in  case  the  property  is 
taken  over  by  another  company  as  the  city's  licensee  instead 
of  by  the  city  itself.  At  the  same  time,  one  of  the  principal 
advantages  of  the  indeterminate  franchise  is  the  power  that 
it  gives  to  the  city  to  change  its  agents  in  the  operation  of  the 
public  utilities.  Certainly,  the  bonus  ought  not  to  be  paid 
when  the  transfer  is  made  on  account  of  inefficiency  or  diso- 
bedience of  franchise  and  statutory  requirements  on  the  part 
of  the  company  in  possession.  Whatever  bonus  is  required 
should  cover  every  claim  of  the  company  on  account  of  oper- 
ating deficits  or  other  expenses  incidental  to  the  launching  of 
a  new  enterprise  and  not  properly  included  in  permanent 
capital  value.  The  bonus  should  disappear  entirely  if  the 
city  defers  the  exercise  of  its  option  for  a  considerable  period 
of  years. 

Another  element  in  purchase  price  is  the  amortization  fund. 
The  accumulations  of  this  fund  should  be  turned  over  to  the 
company  and  the  amount  be  deducted  from  the  appraised 
valuation  plus  bonus.  It  is  assumed  that  depreciation  of 
every  kind  has  beeen  allowed  for  in  the  appraisal.    With  the 
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plant  the  city  should  receive  all  cash  on  hand  including  main- 
tenance, accident,  reserve  and  all  other  funds  excepting  only 
the  amortization  fund. 

It  is  desirable  that  the  city  should  have  the  option  of  taking 
the  property  over  subject  to  outstanding  bonded  indebtedness, 
or  not,  as  it  chooses.  It  is  sometimes  thought  desirable  to 
provide  that  the  city  may  pay  the  purchase  price  either  in 
cash  or  in  its  own  bonds  bearing  a  stipulated  rate  of  interest. 
But  if  the  city's  credit  is  good,  it  can  better  dispose  of  its 
own  bonds,  and  pay  cash.  One  argument  in  favor  of  the 
cash  payment  is  furnished  by  the  fluctuation  in  the  interest 
rate  on  city  bond  issues.  It  is  impossible  to  tell  for  an  indefi- 
nite period  in  advance  what  rate  of  interest  will  bring  par  in 
the  sale  of  city  bonds. 

Provision  should  be  made  for  the  transfer  of  the  plant  to 
the  city  either  on  a  fixed  date  or  upon  the  payment  by  the 
city  of  the  purchase  price.  Deeds  or  other  proper  instru- 
ments of  transfer  should  be  required  for  all  real  estate  in- 
cluded in  the  plant.  The  whole  property  should  be  turned 
over  as  a  going  concern  free  and  clear  from  all  funded  debts 
except  such  as  the  city  is  willing  to  assume. 
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564.  The  political  test. — ^It  has  long  been  acknowledged 
by  substantially  everybody  that  public  utilities  must  either 
be  owned  and  operated  by  private  companies  subject  to  public 
regulation  or  else  they  must  be  owned  and  operated  by  the 
city  itself.  There  has  doubtless  been  and  still  is  a  great 
divergence  of  opinion  as  to  the  extent  of  the  public  regulation 
that  is  necessary  as  representing  the  minimum  of  practical 
interest  which  cities  may  take  in  public  utilities.  But  this 
minimum  is  constantly  growing  larger  and  the  control  gen- 
erally acknowledged  to  be  necessary  is  becoming  more  and 
more  intimate.  The  complexity  and  difficulty  of  public  con- 
trol, either  by  franchise  contract  or  by  police  regulation, 
must  be  so  apparent  to  anyone  who  has  perused  the  preceding 
chapters  of  this  book  that,  I  fancy,  my  readers  would  be  eager 
to  accept  municipal  ownership  and  operation  as  the  simplest 
and  most  logical  solution  of  the  public  utility  problem  if  they 
were  not  held  back  from  such  a  conclusion  by  certain  doubts 
and  difficulties  arising  from  a  practical  consideration  of  the 
forms  and  methods  of  municipal  administration  prevailing 
in  the  United  States.  There  is  apparently  considerable  foun- 
dation for  the  despairing  observation  that  municipal  oper- 
ation is  "absolutely  necessary  and  absolutely  impossible;" 
This  book  has  not  been  written,  however,  only  to  be  brought 
to  a  close  with  such  a  counsel  of  despair.  Briefly,  then,  we 
must  tackle  this  final  problem  of  public  utility  franchises. 

When  Mayor  Dunne  of  Chicago,  an  avowed  champion  of 
immediate  municipal  ownership  and  holding  an  unmistakable 
mandate  from  the  people  of  his  city  to  bring  about  immediate 
municipal  ownership  of  the  street  car  lines,  sent  to  Glasgow 
with  a  great  flourish  of  trumpets  to  borrow  for  advisory  pur- 
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poses  the  superintendent  of  the  municipal  tramways  of  that 
most  celebrated  of  all  municipal  ownership  cities,  the  canny 
Scotchman  observed  that  in  his  judgment  the  political  condi- 
tions then  prevailing  in  great  American  cities  were  not  favor- 
able to  the  success  of  municipal  ownership  and  operation  of 
street  railways.  He  was  allowed  to  go  home  as  inconspicu- 
ously as  possible.  It  is  undeniable  that  the  general  ineffici- 
ency, instability,  shortsightedness  and  extravagence  of  muni- 
cipal government  in  American  cities  offer  a  most  discourag- 
ing outlook  for  municipal  ownership.  To  many  persons  this 
difficulty  is  insuperable  and  final.  A  careful  examination  of 
the  matter,  however,  leads  to  two  far-reaching  conclusions, 
both  of  which  completely  upset  the  possibility  of  such  acquies- 
cence. In  the  first  place,  it  becomes  apparent  that  the  police, 
sanitary  and  educational  functions  already  entrusted  to  city 
governments  and  which,  in  the  nature  of  the  case,  must  con- 
tinue in  their  hands,  are  so  vitally  important  to  the  welfare 
of  the  public  as  to  make  it  impossible  for  us  to  "  lie  down  " 
and  let  existing  political  conditions  in  the  cities  continue,  for 
their  continuance  would  mean  the  failure  and  destruction  of 
our  civilization.  Municipal  politics  must  be  regenerated. 
In  the  second  place,  it  becomes  apparent  that  the  very  cor- 
ruption, inefficiency,  shortsightedness  and  extravagance  of 
which  we  complain  have  been  and  still  are  being  caused  in 
great  measure  by  the  parcelling  out  of  public  functions  and 
the  granting  of  special  privileges  in  the  streets  to  be  used  for 
private  profit.  The  mixture  of  motives — public  welfare  and 
private  gain — in  the  construction  and  administration  of  the 
streets  has  been  largely  responsible  for  the  comparative  fail- 
ure of  American  municipal  government.  The  objection  to 
municipal  ownership  based  on  the  existing-  condition'  of  city 
politics  is  inconchisive.  It  has  great  immediate  importance, 
but  we  cannot  concede  its  future. 

565.  The  financial  test. — The  argument  against  municipal 
ownership  based  on  political  corruption  and  inefficiency  makes 
a  strong  point  of  the  financial  mismanagement  that  would 
result  if  complex  and  enormous  public  utility  properties  were 
taken  over  by  the  city.  This  point  is  well-taken  if  we  fix  our 
eyes  solely  on  the  financial  practices  of  city  governments  gen- 
erally. But  if  we  glance  backward  over  the  frightful  financial 
wreckage  strewing  the  path  of  private  operation,  the  easy  flow 
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of  the  logic  is  rudely  interrupted.  What  could  be  worse  than 
the  financial  results  of  private  operation  ?  It  is  doubtless  true 
that  in  many  instances  public  service  corporations  show 
greater  efficiency  than  city  governments  in  the  purchase  of 
supplies  and  materials  and  in  the  exploitation  of  labor.  But 
the  advantages  gained  in  this  way  generally  go  to  swell  the 
fortunes  of  a  few  individuals  and  thus  to  develop  social  condi- 
tions obnoxious  to  democracy  and  dangerous  to  the  public 
welfare.  In  so  far  as  the  superior  economies  sometimes 
shown  by  private  operation  are  absorbed  by  a  few  stock-job- 
bers, the  argument  against  public  ownership  on  financial 
grounds  has  no  weight.  It  is  only  where  private  operation 
gives  better  service  at  the  same  rates  that  the  argument  has 
any  particular  significance.  On  the  other  hand,  it  can  be 
said  in  favor  of  municipal  ownership  that  city  bonds  are 
usually  paid  when  due  while  public  utility  bonds  are  seldom 
paid  at  all  except  by  the  issuance  of  new  securities.  The  par- 
ticular importance  of  keeping  capitalization  down  to  the  low- 
est possible  point  and  of  limiting  the  rate  of  fixed  charges  as 
far  as  possible  has  been  shown  in  a  preceding  chapter.  The 
fact  that  cities  can  borrow  money  at  a  lower  rate  of  interest 
than  private  companies  is  a  powerful  argument  in  favor  of 
municipal  ownership,  especially  of  those  utilities  in  which  the 
ratio  of  gross  revenues  to  operating  expenses  is  relatively  low. 
For  example,  a  difference  of  one  per  cent  on  the  investment 
in  subways  in  New  York  means  a  difference  of  at  least  seven 
per  cent  of  gross  revenues.  One  per  cent  on  capital  set  aside 
every  year  and  permitted  to  accumulate  at  the  rate  of  four 
per  cent  annually  is  sufficient  to  wipe  out  the  entire  capital 
investment  in-  about  forty-one  years.  It  certainly  cannot  be 
said  that  on  the  basis  of  the  financial  test  the  argument 
against  municipal  ownership  is  conclusive. 

566.  The  theoretical  test — Much  as  the  American  people 
are  supposed  to  despise,  on  particular  occasions,  theoretical 
tests,  the  history  and  experience  of  mankind  show  that  noth- 
ing is  practical  unless  it  is  theoretically  sound.  Theory  is 
nothing  but  the  exposition  of  law — the  translation  of  law  into 
rules  of  action.  If  a  theory  will  not  work  after  a  thorough 
test,  it  is  evident  that  something  is  wrong  with  the  theory. 
These  remarks  may  be  considered  "incompetent,  irrelevant 
apd  immaterial "  as  constituting  a  play  upon  words,     All 


806  MUNICIPAL  FRANCHISES. 

that  is  intended  is  to  emphasize  the  practical  importance  of 
theoretical  tests  in  all  great  undertakings,  and  the  folly  of 
yielding  to  the  personal  and  temporary  prejudices  which  often 
parade  under  the  guise  of  "  practical  considerations "  and 
are  aggressively  intolerant  of  theory. 

In  the  long  run,  the  question  of  municipal  ownership  and 
operation  will  be  determined,  not  by  the  test  of  present  politi- 
cal conditions  in  American  cities  and. not  by  the  test  of  the 
comparative  results  of  municipal  and  private  ownership  in 
financial  economies,  but  by  what  may  be  called  the  theoretical 
test  of  the  nature  of  public  utility  functions  and  the  means 
that  must  be  employed  in  their  performance.  So  far  as  the 
means  employed  are  concerned,  all  utilities  operated  under 
special  franchises  differ  from  all  other  enterprises  in  one  es- 
sential respect,  namely,  the  permanent  occupancy  of  the  streets 
with  their  fixtures.  The  theoretical  nature  of  a  franchise 
utility  is  thus  reduced  in  large  measure  to  the  theoretical 
nature  of  the  street.  Indeed,  the  political  science  of  the 
street  is  of  fundamental  importance  in  most  municipal  prob- 
lems. The  legal  status  of  the  street  varies  from  the  old  toll 
roads  constructed,  maintained  and  owned  by  pi'ivate  com- 
panies subject  to  the  right  of  the  public  to  travel  over  them 
upon  paying  lawful  tolls,  to  a  modern  public  street  sometimes 
owned  in  fee  by  the  city  with  all  its  permanent  fixtures  on, 
above  or  beneath  the  surface  city-owned  and  even  its  shade 
trees  cared  for  by  a  city  forester.  The  theory  elaborated  in 
this  hook  is  that  the  streets  with  everything  permanent  that 
is  in  them  should  be  public  property.  Such  fixtures  as  cannot 
be  thrown  open  to  the  free  use  of  all  should  be  administered 
for  the  public  benefit  and  should  not  in  any  ease  be  treated 
as  private  property  to  be  exploited  for  profit  under  special 
privileges  granted  to  particular  individuals  or  corporations. 
If  this  theory  of  the  street  is  correct^  it  goes  far  toward  es- 
tablishing the  theoretical  necessity  of  treating  a  utility  de- 
pending upon  street  fixtures  as  a  public  function.  The  sup- 
ply of  gas,  electric  light  and  power,  or  commercial  heat  and 
refrigeration  could  not  be  considered  in  itself  as  a  public 
business,  aside  from  the  means  necessary  to  carrying  it  on, 
in  any  different  way  than  the  supply  of  meat,  milk,  coal 
01"  oil  to  an  urban  community  is  so  regarded.  But  cer- 
tain utilities  such  as  the  water  supply,  sewerage,  the  tele- 
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phone,  fire  alarm  service  and  local  transit,  are  for  various 
reasons  essentially  public  in  their  nature,  even  aside  from 
their  special  relation  to  the  streets.  In  one  case  it  may  he 
sanitary  necessity,  in  another  general  safety  from  fire,  in  an- 
other the  relief  of  congestion  of  population,  in  another  the 
monopoly  nature  of  the  service,  that  stamps  the  business  as  a 
public  enterprise.  Judged  by  their  essential  nature  and  the 
public  necessity,  the  so-called  public  utilities  can  be  differ- 
entiated, but  they  all  have  in  common  the  peculiar  use  of  the 
streets  incident  to  the  construction  of  their  fixtures  there.  It 
may  be  said,  therefore,  that  judged  by  the  theoretical  test 
municipal  ownership  of  all  street  utilities  is  logical,  if  not 
necessary. 

567.  Municipal  ownership  and  private  operation  under 
lease. — The  fact  that  a  utility  plant  may  be  roughly  divided 
into  two  parts,  one  the  fixtures  in  the  streets  usually  known 
as  the  distributing  system,  and  the  other  the  property  out- 
side the  streets,  has  suggested  to  some  the  possibility  of  a 
theoretical  dividing  line  between  municipal  and  private 
ownership  at  the  street  boundary.  A  city  might  distribute 
water,  gas  and  electric  current  to  its  citizens  almost  without 
going  outside  the  limits  of  the  streets  at  all,  if  the  supply  of 
these  commodities  was  purchased  in  quantity  delivered  at  the 
street  mains  under  certain  pressure  by  private  parties.  On 
the  other  hand  a  city  could  not  operate  a  street  railway  sys- 
tem very  well  without  a  car  barn,  unless  the  cars  were  stored 
in  the  streets  or  public  squares,  but  by  purchasing  "  juice  " 
from  a  power  company  and  by  delivering  over  disabled  cars 
to  a  private  concern  for  repair,  the  city  could  get  along  with- 
out a  power  house  or  a  repair  shop  for  rolling  stock. 

While  divisions  of  the  kind  just  described  are  possible  and, 
in  exceptional  cases,  economical  and  practical,  it  can  hardly 
be  said  that  municipal  ownership  should  necessarily  be  con- 
fined to  street  fixtures,  even  though  the  property  is  to  be 
leased  to  a  private  company  for  operation.  There  have  been 
a  few  instances  in  American  cities  of  the  lease  of  public 
utility  plants  owned  by  the  city,  but  not  many.  The  most 
notable  are  the  lease  of  the  Philadelphia  gas  works,  where  the 
manufacturing  plant  as  well  as  the  distributing  system  is 
owned  by  the  city,  and  the  lease  of  the  Boston  and  New  York 
subways,  where  equipment,  including  rolling  stock,  power 
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plant,  wires,  conduits  and,  in  Boston,  even  the  tracks  them- 
selves, is  furnished  by  the  companies.  Mention  may  also  be 
made  of  the  lease  of  the  Los  Angeles  water  plant  in  the  early 
days  of  that  city.  The  experience  of  Philadelphia,  New  York, 
Los  Angeles  and  Boston  cannot  be  said  to  show  any  great 
improvement  in  the  relations  of  the  city  to  the  companies 
under  municipal  ownership  and  private  operation  as  compared 
with  private  ownership  and  operation  under  franchises. 
There  has  been  the  same  conflict  between  public  interest  and 
private  greed  and  about  the  same  difficulty  in  enforcing  the 
superior  claims  of  the  former.  It  is  quite  possible  that  short- 
term  or  indeterminate  leases,  with  strict  limitations  of  profit, 
might  be  satisfactory  under  favorable  conditions.  But,  gen- 
erally speaking,  much  the  same  objections  that  lie  against 
private  ownership  under  franchise  grants,  also  lie  against 
private  operation  under  lease.  In  either  case  the  city  has 
admitted  into  the  public  service  a  powerful  private  agency 
animated  by  motives  that  clash  with  the  purposes  of  govern- 
ment. 

568.  Steps  preparatory  to  municipal  ownership  and  oper- 
ation. — While  the  argument  of  this  chapter  has  thus  far  been 
favorable  to  municipal  ownership  and  operation,  the  author 
has  neither  space  nor  inclination  to  treat  the  subject  ex- 
haustively in  this  place.  It  has  been  his  aim  to  prove,  if 
possible,  that  those  who  have  the  case  all  settled  against  muni- 
cipal ownership  are  radically  wrong.  The  question  should  at 
least  be  kept  open  for  future  determination.  A  franchise 
that  ties  the  city  up  permanently  to  private  ownership  and 
operation  is  a  relic  of  the  dark  ages  in  municipal  polities. 
All  good  citizens  will  rejoice  at  the  arrival  of  the  day  when  no 
one  can  object  to  municipal  ownership  on  the  ground  that  the 
city  government  is  unfit  to  undertake  it.  Now  that  the  an- 
cient motto — "  in  time  of  peace,  prepare  for  war  " — is  being 
interpreted  as  tending  to  bring  about  the  thing  for  which  we 
prepare,  I  would  suggest  the  following  as  a  substitute:  "In 
the  era  of  franchises,  prepare  for  municipal  ownership." 
There  are  a  number  of  steps  that  can  profitably  be  taken  now 
without  waiting  for  the  final  decision  as  to  the  general  policy 
of  ownership.    I  suggest  the  following: 

First,  clear  away  all  legal  and  constitutional  obstacles  to 
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municipal  ownership  and  operation,  so  that  each  city  will 
have  a  free  hand  in  dealing  with  the  matter. 

Second,  tax  and  regulate  the  life  out  of  perpetual  franchises 
until  the  companies  are  willing  to  give  them  up  for  indeter- 
minate grants  with  a  reservation  to  the  city  of  the  option  to 
purchase. 

Third,  in  every  new  franchise  and  in  franchise  readjust- 
ments make  provision  for  the  amortization  of  existing  capital 
value,  so  that  when  the  city  gets  ready  to  take  over  the  prop- 
erty, it  will  not  be  prevented  by  the  necessity  of  assuming  a 
burden  of  debt  that  is  impossible. 

Fourth,  establish  public  utility  commissions  or  depart- 
ments, franchise  and  accounting  bureaus,  and  other  agencies 
through  which  the  cities  will  be  acquiring  knowledge  and 
training  men  against  the  day  when  public  utilities  may  be 
acquired  for  municipal  operation. 

Fifth,  remove  the  curse  from  municipal  government  as 
rapidly  as  possible  by  establishing  effective  responsibility  and 
cultivating  efficiency  and  constructive  civic  statesmanship. 

Sixth,  take  a  wide  look  around  and  a  long  look  ahead,  link 
up  the  problem  of  municipal  franchises  with  the  national 
conservation  movement  and  kindle  a  iire  under  every  sleepy 
citizen  till  even  the  street  ganains,  the  club  women  and 
the  great  merchants  on  Broadway  know  what  a  franchise 
signifies, 
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MINNEAPOLIS  GAS  SETTLEMENT  ORDINANCES. 

Note — Just  as  Volume  One  of  "  Municipal  Franchises  "  appeared  from 
the  press,  the  city  of  Minneapolis  succeeded  in  extricating  itself  from 
the  diflBcult  strategic  position  in  which  it  had  been  placed  in  regard  to 
its  gas  service  by  the  liberality  of  the  aldermen  of  1870.  The.old  fran- 
chise was  described  in  Section  3.54,  Chapter  XX,  of  this  book.  In 
order  to  bring  the  record  up  to  date  and  for  the  reason  that  the  two 
new  gas  ordinances  of  Minneapolis,  one  a  franchise  ordinance  accepted 
by  the  company  and  the  other  a  regulatory  ordinance  enacted  under  the 
police  power,  are  almost  in  a  class  by  themselves,  I  am  reproducing 
in    this    appendix    the  two  ordinances,    substantially  in  full.  — 

The  Author. 

L     THE  FRANCHISE  ORDINANCE. - 

Passed  by  the  City  Council  of  Minneapolis,  February  33,  1910 ;  in 
effect  without  the  approval  of  the  mayor,  and  accepted  by  the  com- 
pany. 

(Preamble  omitted). 

The  City  Council  of  the  City  of  Minneapolis  do  ordain  as  follows : 
Section  1.  Surrender  of  right  to  purchase. — That  the  city,  in 
consideration  of  the  agreement  of  the  Minneapolis  Gas  Light  Company 
its  successors  and  assigns,  to  comply  with,  abide  by  and  keep  and  per- 
form all  of  the  terms,  conditions  and  requirements  of  this  ordinance,  on 
its  part  to  be  complied  with  or  performed  as  herein  specified  (which 
agreement  is  to  be  expressed  as  provided  in  Section  15  of  tliis  ordinance) 
hereby  expressly  waives  and  surrenders  its  right,  privilege  and  option 
to  make  the  purchase  mentioned,  set  forth,  declared,  and  provided  for 
in  and  by  Sections  9  and  10  of  the  ordinance  entitled,  "  An  ordinance 
granting  to  certain  persons  the  right  to  manufacture  and  sell  gas  in  the 
City  of  Minneapolis,"  passed  by  the  Common  Council  of  the  city  on 
the  21st  day  of  February,  1870,  and  approved  on  the  34th  day  of  the 
same  month;  provided  that  such  waiver  and  surrender  by  the  city  shall 
at  all  times  be  subject  to  the  provisions  of  Section  13  hereof;  and  pro- 
vided also  that  nothing  in  this  ordinance  contained  shall  be  taken  or 
construed  to  impair  the  right  or  power  of  the  city  to  acquire  any  or  all 
of  the  property  of  the  company  by  the  condemnation  thereof,  in  the  ex- 
ercise of  the  right  of  eminent  domain  conferred  or  granted  by  any  statute 
of  the  State  of  Minnesota  now  or  hereafter  in  force. 
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Section  2.  Price  of  G-as.— That  the  company  shall  on  the  first 
(lay  of  the  mouth  succeeding  the  acceptance  of  this  ordinance  put  into 
effect  a  price  of  eighty -five  (85)  cents  per  thousand  cubic  feet  of  gas 
delivered  to  private  consumers  and  a  price  to  the  city  for  gas  supplied 
to  city  gas  street  lamps  and  to  the  buildings  of  the  city,  and  of  the 
various  boards  and  departments  thereof,  of  sixty-five  (65)  cents  per 
thousand  cubic  feet,  which  price  to  private  consumers  and  to  the  city 
shall  not  be  increased  until  the  rates  and  prices  for  gas  shall  be  again 
fixed  and  determined  as  hereinafter  provided.  All  bills  to  private  con- 
sumers may  be  rendered  at  a  price  vpjiich  shall  exceed  by  fifteen  (15) 
cents  per  thousand  cubic  feet,  the  price  herein  specified  or  hereafter 
fixed  and  determined  as  provided  in  Section  3  of  this  ordinance;  and 
upon  all  bills  so  rendered,  which  shall  be  paid  to  the  company  within 
ten  (10)  days  after  the  rendition  thereof,  a  discount  shall  be  allowed  of 
fifteen  (15)  cents  per  thousand  cubic  feet,  so  as  to  make  the  net  price 
when  so  paid  the  sum  herein  specified,  or  hereafter  fixed  and  deter- 
mined as  aforesaid. 

Section  3.  Regulation  of  Rates. — That  at  any  time  after  the 
expiration  of  three  years  from  and  after  the  first  day  of  the  month  suc- 
ceeding the  acceptance  by  the  company  of  this  ordinance,  and  at  any 
time  thereafter,  but  not  oftener  than  once  in  five  years,  the  City  Council 
may,  or  if  requested  in  writing  by  the  company  so  to  do,  shall,  by 
ordinance,  fix  and  determine  the  rates  to  be  charged  by  the  company 
both  to  the  city  and  to  private  consumers  therein  ;  which  rates  shall  in 
each  instance  be  so  fixed -and  determined,  subject  to  the  provisions  of 
Section  5  hereof,  and  independent  of  whether  or  not  the  laws  now  or 
hereafter  in  force  give  to  the  City  Council  the  right,  power  or  authority 
to  so  fix  and  determine  the  same.  The  company  shall,  thereupon  com- 
ply with  such  ordinance  as  to  rates,  subject  only  to  the  provisions  of 
said  Section  5,  and  furnish  gas  at  rates  not  to  exceed  those  so  fixed  until 
the  same  shall  be  again  fixed  and  determined  as  herein  provided.  And 
the  company  shall  also  at  all  times,  unless  otherwise  determined  by  the 
City  Council,  furnish  gas  to  all  consumers  other  than  the  city  and  its 
various  boards  and  departments,  at  a  uniform  rate,  and  without  any 
discrimination  between  them. 

Section  4.  Iiighting  of  streets.— That  the  City  Council  shall 
from  time  to  time  have  the  right,  power  and  authority,  if  it  so  elect, 
independent  of  whether  or  not  the  laws  now  or  hereafter  in  force  grant 
such  right,  power  or  authority,  but  subject  to  the  provisions  of  Section 
5  hereof,  by  ordinance,  to  direct  the  company  to  equip  the  lamp  posts 
used  in  the  lighting  of  streets  with  gas  with  such  lamps  and  other 
apparatus  and  appliances  as  shall  by  the  City  Council  be  deemed  neces- 
sary or  convenient  therefor,  and  care  for .  such  lamp  posts,  lamps  and 
such  other  apparatus  and  appliances,  and  also  light  and  extinguish  such 
lamps,  all  as  the  City  Council  shall  require  and  direct,  and  all  at  such 
price  per  lamp  per  annum  as  shall  be  determined  and  fixed  by  the  City 
Council.  And  the  company  shall  at  all  times  in  all  things  comply  with 
any  and  all  reasonable  requirements  or  directions  of  the  City  Council 
so  made,  subject  only  to  tlie  provisions  of  Section  5  hereof. 

Provided,  however,  that  should  the  city  hereafter  direct  or  require 
the  company  to  equip  the  lamp  posts  used  in  the  lighting  of  streets  as 
herein  specified,  and  the  company  so  equip  the  same,  and  should  the 
city  thereafter  for  any  reason  discontinue  the  use  of  the  equipment  or 
any  part  thereof,  so  required  to  be  furnished  by  the  company,  or  itself 
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uhdertake  the  care  of  such  lamps  and  lamp  posts  and  the  lighting  and 
extinguishing  of  such  lamps  or  contract  with  or  employ  therefor  some 
person  or  corporation  other  than  the  company,  then  and  in  that  event 
the  city  shall  purchase  from  the  company  all  said  equipment,  then  in 
serviceable  condition,  at  the  reasouahle  value  thereof  when  so  installed 
by  the  company  (not  exceeding  the  cost  of  the  same  thereto)  less  the 
fair  value  of  its  use  while  employed  by  it  in  the  lighting  of  the  streets ; 
such  value,  if  not  agreed  upon,  to  be  determined  by  arbitration,  as 
follows:  The  city  shall  select  one  arbitrator,  and  the  company  another; 
these  two  shall  select  a  third ;  and  the  appraisal  of  said  equipment  made 
by  the  three  so  selected  or  by  a  majority  of  them,  shall  te  the  price  to 
be  paid  to  the  company  by  the  city  for  the  same. 

Section  5.  Rates  and  prices  to  be  reasonable. — That  tlie  rates 
and  prices  which  shall  be  fixed  and  determined  by  the  City  Council 
under  and  pursuant  to  the  provisions  of  Section  3  of  this  ordinance,  and 
the  price  for  the  use  of  the  lamps  and  other  apparatus  and  appliances 
and  the  service  to  be  rendered  and  performed  by  the  company  pursuant 
to  the  last  preceding  section,  shall  always  be  just  and  reasonable,  and 
shall  not  be  so  fixed  as  to  fail  to  afford  a  fair  and  reasonable  return 
upon  the  company's  capital  investment,  nor  until  the  company  shall  be 
given  a  hearing  or  an  opportunity  therefor  before  the  City  Council  or  a 
committee  thereof  as  to  the  reasonableness  of  the  same ;  and  the  reason- 
ableness of  all  such  rates  and  prices  shall  always  be  subject  to  review 
and  coiTection  in  any  action  or  proceeding  which  shall  be  instituted 
therefor  by  the  company  in  any  court  having  jurisdiction  of  the  subject 
matter 

That  the  company's  "  capital  investment,"  as  that  term  is  used  in  this 
ordinance,  shall  be  and  mean  the  fair  and  reasonable  value  of  its  plant 
as  a  going  concern,  having  regard  to  its  condition  of  repair  and  its 
adaptability  and  capacity  for  generating  and  furnishing  gas.  In  deter- 
mining such  value,  no  value  shall  be  placed  on  good  will,  or  upon  the 
unexpired  term  of  any  francliise,  or  on  future  profits  based  upon  any 
unexpired  term  thereof  ;  and  in  the  determination  of  sucli  value  no 
regard  shall  be  had  to  the  company's  capitalization,  as  represented  by 
its  outstanding  stocks  and  bonds. 

That  the  term  "plant"  as  used  in  this  ordinance,  shall  in  every  case 
be  understood  to  mean  all  and  every  part  of  the  property  belonging  to 
or  under  the  control  of  the  company,  which  is  used  in  the  exercise  of 
any  franchise  belonging  thereto,  and  which  is  within  the  limits  of  the 
city,  and  necessarily  devoted  to  the  generating  and  furnishing  of  gas  to 
the  city  or  the  inhabitants  thereof,  including  all  lands  and  all  riglits 
therein,  and  all  buildings,  machinery  and  apparatus  devoted  to  such 
service. 

Section  6.  Sale  of  stocks  and  bonds. — That  the  company  shall 
not  hereafter  at  any  time  sell  or  otherwise  dispose  of  any  of  its  bonds 
or  other  obligations  or  any  new  issue  of  its  corporate  stock,  except  in 
good  faith  and  at  their  fair  value,  nor  unless  the  consideration  for  the 
same  shall  be  actual  cash  and  be  paid  into  its  treasury  and  thereupon 
appropriated  to  the  making  of  betterments  or  extensions  of  its  plant,  or 
to  the  payment  of  its  pre-existing  bona  fide  bonds  or  obligations;  pro- 
vided, however,  that  nothing  herein  contained  shall  be  so  construed  as 
to  prevent  the  company  from  increasing  its  capital  stock,  or  from 
issuing  new  bonds  or  other  obligations  under  existing  mortgages  or 
otherwise,  at  any  time,  wherewith  to  purchase,  pay  for,  take  up,  ex- 
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change  or  replace  any  mortgage  bonds  heretofore  or  hereafter  issued  or 
sold  by  the  company,  in  good  faith,  and  at  their  fair  value. 

Section  7.  Publicity.— That  the  company  shall,  from  and  after 
the  passage  and  acceptance  of  this  ordinance,  at  all  times  keep  within 
the  city,  proper  and  accurate  books  of  account,  records  and  vouchers, 
which  shall,  at  all  times,  show  correctly  and  in  detail,  all  its  financial 
transactions,  including  all  of  its  receipts  and  disbursements,  and  the 
particulars  thereof,  and  all  data  needful  for  the  preparation  by  com- 
petent accountants  of  the  statements  hereinafter  provided  for. 

That  the  company,  shall,  in  the  month  of  January  of  each  and  every 
year,  commencing  with  the  year  1911,  prepare  and  file,  under  oath, 
with  the  Comptroller  of  the  city  the  following,  to-wit: 

(a)  A  statement  of  all  assets  and  liabilities  of  the  company,  consti- 
tuting what  is  usually  known  as  the  balance  sheet  of  accountants,  in- 
cluding therein  an  accurate  statement  of'  all  corporate  stock  and  bonds 
of  the  company  at  the  time  outstanding ;  but  not  including  therein  any 
sum  as  the  value  of  any  franchise  of  the  company  in  excess  of  the 
actual  cost  of  the  same ;  and  also, 

(b)  A  statement  giving  for  the  previous  calendar  year  the  gross 
receipts  of  the  company  from  the  sale  of  gas  and  of  by-products  and 
from  all  other  sources  of  income,  item  by  item;  also  all  expenditures 
of  the  company  during  said  year,  including,  item  by  item,  all  divi- 
dends and  interest .  paid,  tlie  cost  of  all  material  entering  into  the 
manufacture  of  gas,  all  operating  expenses,  salaries,  the  cost  of  all 
repairs,  improvements,  betterments  and  extensions  and  of  all  property, 
real  or  personal,  by  it  purchased;  said  statements  to  be  so  prepared 
as  to  show  the  net  earnings  of  the  company,  during  such  calendar 
year,  from  its  regular  business  and  from  all  other  sources. 

That  the  company  shall,  at  all  times,  permitany  officer  or  other  person 
designated  by  the  City  Coucil  for  that  purpose,  to  inspect  its  plant 
and  all  of  its  other  property,  and  shall,  at  all  reasonable  times,  allow 
the  City  Compti'oUer  of  the  city,  or  his  deputy,  or  any  accountant 
or  expert  selected  by  the  city  to  inspect  all  the  books,  records  and 
vouchers  of  the  company  and  obtain  therefrom  any  information  or 
data  which  the  City  Council  may,  by  resolution,  require,  And  the 
City  Council  may,  if  it  so  elect,  each  and  every  year,  commencing 
with  the  year  1911,  employ  one  or  more  accountants,  who,  when  so 
employed,  shall  be  given  by  the  company  full  and  complete  access  to  all 
of  its  said  books,  records  and  vouciiers ;  and  who  shall  prepare  there- 
from and  file  with  the  City  Clerk  within  ninety  days  statements  in  the 
form  designated  in  paragraphs  "a"    and  "b"  of  this  section. 

That  the  company  shall  also,  from  time  to  time,  furnish  such  other 
information  regarding  the  property  comprising  its  plant  and  busi- 
ness, and  the  conduct  thereof,  as  the  City  Council  may,  by  resolution, 
require.  And  all  information  furnished  to  the  City  Council  by  the 
company,  under  the  provisions  of  this  ordinance,  shall  be  in  writing 
and  shall  be  certified  to  under  oath  by  the  president,  secretary  or  other 
proper  ofBcer  of  the  company. 

Section  8.  Right  of  purchase. — That  the  city  shall  have  the 
right  at  its  option  at  the  end  of  twenty  (30)  years  succeeding  the  34th 
day  of  February,  1910,  to  purchase  the  plant  of  the  company  by  pay- 
ing therefor  its  value,  which  value  shall  be  the  company's  capital  in- 
vestment, determined  as  provided  in  Section  5  hereof.    And  in  case  the 
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city  and  the  company  cannot  agree  upon  such  value,  then  the  same 
shall  be  ascertained  by  appraisal  in  the  manner  following : 

That  the  city  through  its  City  Council  shall,  at  least  thirty  (30)  days 
before  the  expiration  of  the  term  when  the  appraisal  or  purchase  is  to 
be  made,  select  two  appraisers,  the  company  within  the  thirty  (30)  days 
thereafter  shall  select  two  appraisers,  and  the  four  appraisers  so  selected, 
failing  to  agree  within  six  months  as  to  such  value,  shall,  within  thirty 
(30)  days  thereafter  select  a  fifth  disinterested  appraiser.  In  case  the 
company  shall  refuse  or  neglect  to  appoint  two  appraisers,  or  in  case 
the  four  appraisers  named  by  the  city  and  the  company  cannot,  within 
the  time  'aforesaid,  agree  upon  such  value  or  upon  the  fifth  appraiser, 
then  the  full  bench  of  the  district  court  of  Hennepin  county,  State  of 
Minnesota,  or  a  majority  of  the  judges  thereof,  may  select  the  other 
appraiser  or  appraisers  upon  application  either  of  the  city  or  of  the 
company.  The  appraisers  so  chosen  shall  forthwith  pi-oceed  to  deter- 
mine and  appraise  such  value  as  of  the  date  of  the  expiration  of  the 
term  for  which  the  appraisal  or  purchase  is  proposed  to  be  made.  The 
decision  of  a  majority  of  such  appraisers  shall  be  final  and  conclusive, 
and  shall,  as  soon  as  made,  be  given  in  writing  to  the  city  and  the  com- 
pany, who  shall  equally  bear  the  expense  of  the  appraisal  proceeding. 

That  said  appraisers  may  personally  or  by  a  person  or  persons  desig- 
nated by  them,  inspect  the  plant  and  all  records,  books  of  account, 
vouchers,  bills,  contracts,  and  documents  of  the  company  for  the  pur- 
pose of  fully  informing  themselves  of  such  value. 

That  any  vacancy  or  vacancies  occurring  at  any  time  in  said  board 
of  appraisers  by  death,  resignation,  disqualification  or  inability  to  act, 
may  be  filled  within  fifteen  days,  by  the  party  or  body  making  the  orig- 
inal appointnient,  and,  if  not  so  filled,  by  the  judges  of  said  court, 
or  a  majority  of  them,  upon  the  application  of  either  the  city  or  the 
company;  provided,  five  days'  previous  notice  in  writing  of  such  ap- 
plication shall  have  been  given  to  the  other  party. 

That  nothing  herein  contained  shall  obligate  the  city  to  purchase  said 
plant ;  but  if  the  city  shall  elect  to  purchase  the  same,  it  shall  make 
such  election  by  ordinance  adopted  by  the  City  Council  within  ninety 
(90)  days  after  the  price  is  so  agreed  upon,  or  the  decision  of  the  ap- 
praisers given  as  aforesaid.  And  the  city  shall  have  three  years  after 
the  expiration  of  the  term  for  which  the  appraisal  shall  be  made,  in 
which  to  pay  the  price  so  ascertained.  If  the  city  shall  so  elect  to  pur- 
chase, the  company  shall  retain  the  possession  of  said  plant,  maintain 
the  same  in  good  condition  and  operate  the  same  as  herein  specified, 
and  be  entitled  to  and  receive  the  profits  arising  therefrom  until  the  pur- 
chase price,  ascertained  as  aforesaid,  shall  have  been  paid.  But  no 
addition,  extension  or  enlargement  of  said  plant  shall  be  made  after  the 
city's  election  to  purchase  the  same  and  before  payment  therefor,  with- 
out the  consent  of  the  City  Council  thereto  and  to  the  cost  thereof, 
which  cost  shall  be  paid  by  the  city  in  addition  to  the  purchase  price. 

That  such  purchase,  when  consummated,  shall  terminate,  or  transfer 
to  the  city,  any  and  every  franchise,  right  and  privilege  the  company 
may  have  or  claim  under  the  ordinance  mentioned  in  the  preamble 
hereto,  or  under  the  so-called  "  St.  Anthony  Ordinance,"  referred  to  in 
Section  10  hereof. 

Section  9.  Hours  of  labor  and -wageB. — That  no  person  employed 
by  the  company,  in  manual  labor,  shall  hereafter  be  required  or  per- 
mitted by  it  to  labor  more  hours  in  any  calendar  day  than  shall  be  re- 
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quired  or  permitted  by  law  upon  work  done  under  any  contract,  in- 
volving tlie  employment  of  labor,  made  by  or  on  behalf  of  the  State  of 
Minnesota.  And  all  laborers  employed  by  the  company  shall  hereafter 
receive  wages  which  shall  be  just  and  reasonable,  and  not  less  than 
shall  be  customarily  paid  for  labor  of  like  character,  and  requiring  like 
skill  or  experience. 

Section  10.  St.  Anthony  Ordinance. — That  any  valuation  that 
may  for  any  purpose  hereafter  be  made  of  the  company's  plant  or  prop- 
erty shall  not  include  any  sum  as  the  value  of  any  right,  privilege  or 
fraachise  in  terms  conferred  by  that  certain  ordinance  entitled  "An 
ordinance  granting  to  certain  persons  the  right  to  manufacture,  furnish 
and  sell  gas  iu  the  city  of  St.  Anthony,  Minnesota,"  in  form  passed  by 
the  City  Council  of  the  City  of  St.  Anthony  on  the  5th  day  of  December, 
1871,  and  approved  on  the  same  day,  which  ordinance  was  in  form 
amended  as  to  certain  of  its  provisions,  on  the  8th  day  of  April,  1873. 
And  the  company  by  the  acceptance  of  this  ordinance  and  its  agree- 
ment to  comply  therewith,  as  provided  in  Section  15  hereof,  shall  sur- 
render, relinquish  and  release  any  and  every  right,  privilege  or  fran- 
chise mentioned  or  in  terms  granted  in  or  by  said  ordinance  so  adopted 
by  the  City  Council  of  St.  Anthony,  and  so  amended  as  aforesaid,  as 
far  as  the  same,  or  any  thereof,  extend,  or  purport  to  extend,  beyond 
or  after  the  24th  day  of  February,  1930. 

Section  11.  Consolidation  forbidden. — That  the  company  shall 
not  at  any  time  hereafter  sell,  convey  or  transfer  any  right,  franchise 
or  privilege  granted  or  conferred  in  or  by  the  ordinance  mentioned  in 
the  preamble  hereto  and  in  Section  1  hereof,  or  any  interest  therein,  or 
its  pUnt  and  property,  or  any  part  thereof,  to  any  person,  copartner- 
ship or  corporation,  now  or  hereafter  operating  or  interested  in  any 
electric  or  power  plant,  within  the  city,  or  furnishing  light,  heat  or 
power  in  any  form  to  the  city  or  the  inhabitants  thereof.  And  the 
company  shall  not  at  any  time  hereafter  purchase  or  acquire  any  in- 
terest in  the  franchise  or  property  of,  or  directly  or  indirectly  consoli- 
date or  divide  its  plant  or  business  or  the  earnings  thereof  with  any 
such  person,  co-partnership  or  corporation,  by  means  of  a  pool  or  hold- 
ing company  or  in  any  other  manner  or  form  whatsoever. 

Section  12.  Efect  of  company's  non-compliance. — That  in 
case  the  company  at  any  time  hereafter  violates  any  condition,  require- 
ment or  stipulation  of  this  ordinance,  on  its  part  to  be  complied  with 
or  performed,  either  by  failing,  neglecting  or  refusing  to  do  what  is 
herein  required,  or  in  the  doing  of  that  which  is  herein  forbidden,  it 
shall  in  such  case  forfeit  and  pay  to  the  city  as  a  penalty  therefor  the 
sum  of  fifty  (50)  dollars,  which,  if  not  paid,  may  be  enforced  and  col- 
lected by  the  city  from  the  company,  by  an  action  at  law  in  any  court 
having  jurisdiction  thereof.  That  in  addition  to  such  penalty,  so  to  be 
incurred  as  aforesaid,  whenever  and  as  often  as  the  company  shall  con- 
tinue any  such  violation  of  this  ordinance  without,  in  good  faith,  rem- 
edying the  same  by  the  doing  or  by  the  correction  of  the  act,  the  non- 
performance or  doing  of  which  shall  have  constituted  such  violation 
thereof  for  the  period  of  thirty  (30)  days  after  written  notice  of  the 
same  shall  be  given  to  the  company  by  the  city,  thereupon  the  waiver 
and  •relinquishment  by  the  city,  specified  in  section  1  hereof,  shall  be 
annulled,  and  the  city's  option,  right  and  privilege  to  demand  an  ap- 
praisal and  to  purchase,  set  forth  and  declared  in  Sections  9  and  10 
recited  in  the  preamble  hereto,  shall  at  once  revive  and  remain  operative 
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and  in  full  force  for  two  (3)  years  thereafter ;  provided,  however,  that 
any  such  annullment  of  said  waiver  and  relinquishment,  or  any  such 
revival  of  such  option,  right  and  piivilege,  shall  not  in  any  event,  even 
though  the  city  does  not  purchase,  continue  or  extend  any  franchise 
which  the  company  may  have,  beyond  the  34th  day  of  February,  1930. 
Provided,  further,  that  said  relinquishment  and  waiver  shall  not  be 
annulled  or  said  option,  right  or  privilege  be  revived  or  become  opera- 
tive as  aforesaid,  until  the  city  council,  after  a  hearing  or  an  oppor- 
tunity therefor  shall  be  given  the  company  before  the  city  council  or  a 
committee  thereof,  shall  determine  that  such  violation  of  this  ordinance 
by  the  company  shall  have  occurred,  and  shall  by  reason  thereof  de- 
clare the  annullment  of  such  waiver  and  relinquishment  and  the  revival 
of  such  option,  right  and  privilege ;  and  provided,  also,  tliat  such  deter- 
mination and  declaration  by  the  city  council  shall  always  be  subject  to 
review  and  correction  in  any  action  or  proceeding  which  shall  be 
instituted  tlierefor  by  the  company  in  any  court  having  jurisdiction  of 
the  subject  matter 

Section  13.  Other  ordinances  unaffected. — That  the  passage 
of  this  ordinance  and  its  acceptance  by  the  company  shall  in  no  respect 
repeal  or  afEect  the  validity  of  any  provision  of  the  ordinance  men- 
tioned in  the  preamble  hereto,  not  inconsistent  or  in  conflict  with  the 
terms  hereof,  or  of  any  existing  or  future  ordinance  adopted  by  the 
City  Council  relating  to  the  inspection  of  gas  or  gas  meters,  or  pre- 
scribing rules  or  regulations  for  the  manufacture,  measurement,  sale, 
pressure,  quality  or  distribution  of  gas  supplied  by  the  company. 

The  remaining  sections,  14,  15  and  16,  have  to  do  with  "definitions," 
"acceptance  "  and  time  of  the  ordinance's  going  into  effect. 

II.     REGULATORY  ORDINANCE. 

Passed  by  the  City  Council  of  Minneapolis,  March  34,  1910,  approved 
by  the  Mayor,  March,  31, 1910,  and  published  in  the  Minneapolis  Daily 
News,  April  1,  1910. 

AN  ORDINANCE. 

Providing  for  the  appointment  of  an  Inspector  of  Gas  and  defining  the 
duties  of  such  officer,  providing  for  the  inspectipn  of  gas  and  gas 
meters,  prescribing  rules  and  regulations  for  the  pressure,  manufac- 
ture, measurement,  quality  and  distribution  of  gas  supplied  to  con- 
sumers, and  for  the  enforcement  thereof,  and  prescribing  penalties 
for  the  violation  of  such  rules  and  regulations. 

The  City  Council  of  the  City  of  Minneapolis  do  ordain  as  follows : 

(Section  1,     "Definitions,"  omitted.) 

Section  2.  Appointment  of  Inspector.  That  the  City  Council 
shall,  at  the  time  specified  in  Chapter  3  of  the  City  Charter  for  the 
appointment  of  other  city  officers,  appoint  as  Inspector  a  suitable  person 
recommended  to  the  City  Council,  in  the  manner  hereinafter  provided, 
as  one  competent  to  test  gas  meters  and  the  quality,  purity,  pressure 
and  illuminating  and  heating  power  of  gas. 

That  the  head  of  the  department  of  chemistry,  and  the  head  of  the 
department  of  physics  of  the  Minnesota  State  University  and  the  prin- 
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cipal  of  the  Minneapolis  Central  High  School  shall  constitute  a  board 
for  the  examination  of  all  persons  desiring  to  apply  for  such  position 
of  Inspector.  Said  board  shall,  when  seasonably  requested  to  do  so  by 
any  person  desiring  to  take  such  examination  fix  a  time  when  it  will 
examine  applicants  for  said  position,  which  time  imless  the  City  Council 
shall  otherwise  direct,  shall  be  in  the  month  of  December  of  each  even 
numbered  year;  and  it  shall  notify  the  City  Clerk  of  the  time  so  fixed  at 
least  two  (2)  weeks  prior  thereto.  The  City  Clerk  shall,  within  one  week 
prior  to  the  time  so  fixed,  publish  in  the  ofiicial  paper  of  the  city  a  notice 
of  the  meeting  of  said  board  and  the  purpose  thereof.  At  the  time  so 
fixed,  and  at  such  time  or  times  thereafter  as  said  board  may  by  ad- 
journment determine,  it  shall  examine  applicants  in  such  manner  as  it 
shall  deem  necessary,  respecting  their  competency  to  test  the  quality, 
purity,  pressure  and  illuminating  and  heating  power  of  gas  and  the 
correctness  of  gas  metei's.  After  such  examination,  said  board  shall 
forthwith,  and  during  the  month  when  it  shall  so  convene,  certify  to 
the  City  Council  the  names  of  such  persons  as  said  board  shall  deem 
fully  competent  to  make  such  tests.  And  only  persons  whose  names 
are  so  certified  shall  be  eligible  to  be  appointed  Inspector;  provided, 
however,  that  any  person  who  shall  have  previously  held  the  office  of 
Inspector  may  be  appointed  to  said  office  without  such  certificate  from 
said  examining  board ;  and  provided  also,  that  a  person  who  has  once 
passed  a  satisfactory  examination  before  said  board,  and  whose  com- 
petency has  been  so  certified  to  by  it,  shall  be  subsequently  eligible  for 
appointment  to  the  office  of  inspector  without  again  being  examined 
thereby. 

That  each  member  of  said  board  of  examiners,  as  hereby  constituted, 
shall  be  paid  by  the  city  the  sum  of  twenty -five  (35)  dollars  for  his 
services  as  examiner  of  applicants  for  said  position. 

Section  3.  Deputies  and  Assistants. — That  the  Inspector  may, 
by  and  with  the  consent  and  approval  of  the  City  Council,  appoint  one 
or  more  deputy  inspectors,  each  of  whom  shall  be  competent  to  make 
any  and  all  of  the  tests,  herein  provided  for,  which  he  shall  be  required 
or  directed  to  make.  Each  said  deputy  so  appointed  shall  have  the 
power,  under  the  direction  of  the  Inspector,  to  perform  any  duty 
which  he  shall  be  competent  to  perform  and  which  the  Inspector  is 
herein  or  hereby  required  to  do.  And  the  Inspector  and  each  of  his 
deputies,  shall  take  and  file  an  oath  of  office,  as  other  city  officers  are 
required  to  do,  and  shall  respectively  execute  to  the  city  and  file  with 
its  City  Clerk  a  bond,  the  Inspector  in  the  sum  of  one  thousand  dollars, 
and  each  of  his  deputies  in  the  sum  of  five  hundred  dollars,  with  such 
conditions  as  the  City  Council  shall  prescribe  or  approve. 

That  the  Inspector  may  also,  by  and  with  the  approval  of  the  City 
Council,  appoint  one  or  more  assistants  (who  need  not  necessarily  be 
competent  to  make  the  tests  herein  provided  for)  who  shall  under  his 
direction  supervise  the  installation  of  gas  and  gasoline  lamps  used  in 
the  lighting  of  streets ;  see  to  it  that  the  equipment  thereof  complies 
with  the  requirements  of  the  City  Council,  and  that  the  same  are 
lighted  and  extinguished  in  accordance  with  the  schedule  prescribed 
therefor;  and  also  assist  the  Inspector  in  the  auditing  of  bills  for  street 
lighting,  as  the  same  are  from  time  to  time  presented,  and  the  per- 
formance of  such  other  duties  as  the  Inspector  may  prescribe  or  direct. 

Section  4.  Maps,  Card  Catalogues  and  Blue  Prints.— That 
maps  of  all  its  existing  system  of  mains  and  service  connections  shall, 
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■within  six  (6)  months  from  the  passage  of  this  ordinance,  be  made 
or  completed  by  and  at  the  expense  of  the  company  as  follows :  (a) 
Sectional  maps,  each  drawn  to  a  scale  of  one  hundrad  feet  (100  feet)  to 
the  inch,  upon  sheets  twenty  inches  (30  inches)  in  width  by  thirty 
inches  (30  inches)  in  length,  showing  the  location  and  size  of  all  mains 
in  its  system  and  all  services  f  I'om  mains  to  houses  or  other  connections 
(in  so  far  as  the  same  are  known  to  the  company)  and  designating  all 
such  mains  and  services,  so  that,  by  scale  measurement,  the  distance  of 
each  main  from  the  boundary  line  of  the  street,  and  of  each  service 
from  the  nearest  line  of  the  nearest  intersecting  street,  may  as  accu- 
rately as  possible  be  ascertained  and  determined,  (b)  A  general  map  of 
the  whole  city  divided  into  four  rectangular  sections  cornering  at  or 
near  the  old  City  Hall,  drawn  to  a  scale  of  four  hundred  feet  (400  feet) 
-  to  the  inch,  showing  by  proper  signs  the  location  and  sizes  of  all  mains, 
all  district  governors  and  all  booster  or  high  pressure  mains,  but  not 
the  details  of  intersection  or  house  connection  or  services,  which  map 
shall  be  supplemented  from  time  to  time  by  new  maps  so  as  to  show  all 
new  extensions,  district  governors  and  booster  or  high  pressure  mains, 
as  the  same  shall  hereafter  be  laid  or  installed  by  the  comjpany. 

That  the  company  shall  at  its  own  expense,  within  six  months  from 
the  passage  of  this  ordinance,  prepare  and  deliver  a  complete  set  of 
bine  prints  of  all  said  sectional  and  general  maps,  to  the  Inspector  and 
City  Engineer,  respectively,  and  thereafter  make  such  additions  to,  or 
changes  in,  said  blue  prints  that  the  same  will  at  the  end  pf  each  year 
then  correspond  with  said  maps,  as  the  same  shall  be  from  time  to  time 
added  to  or  enlarged;  all  of  which  blue  prints  shall  be  kept  and  re- 
tained by  said  Inspector  and  City  Engineer,  as  a  part  of  the  records 
and  iiles  belonging  to  their  respective  oflQces.  And  the  company  shall 
also  at  its  own  expense,  and  as  soon  hereafter  as  may  be  practicable 
(in  any  event  within  nine  months  after  the  passage  of  this  ordinance)  pre- 
pare and  deliver  to  the  City  Engineer  a  true  and  correct  copy  of  all  of  ' 
its  card  catalogue,  giving  every  detail  and  the  measurements  locating 
all  its  services  and  mains,  which  shall  at  all  times  be  kept  up  to  date 
for  the  use  of  the  City  Engineer  and  be  placed  and  kept  in  his  oflSce,  as 
a  part  of  the  records  and  flies  belonging  thereto. 

Section  5.  Laying  of  Mains  and  Services.  That  the  company 
shall  at  the  request  of  any  person  about  to  become  a  consumer  of  gas, 
in  front  or  at  the  side  of  whose  premises  a  main  shall  exist,  without 
cost  to  him,  connect  such  main  to  said  premises  by  the  usual  service 
connection.  That  the  company  shall  also  upon  the  order  of  the  City 
Council,  free  from  all  cost  to  the  city  or  its  citizens,  extend  its  mains  in 
such  streets  as  may  be  designated,  which  shall  have  been  previously 
graded,  and  in  such  streets,  though  ungraded,  where  the  grade  shall 
have  been  established,  and  the  contour  of  the  ground  on  an  average, 
figured  along  the  entire  length  of  the  proposed  extension  and  over  the 
full  width  of  the  roadway,  shall  be  not  more  than  six  inches  above  or 
below  the  established  grade.  Provided,  that  in  every  such  case  at  least 
one  consumer  on  an  average  for  every  one  hundred  and  thirty-three 
(133)  feet  of  the  extension  ordered,  shall  first  in  writing  agree  to  take 
gas  from  the  company,  for  a  period  of  not  less  than  one  (1)  year  at  the 
then  established  rates,  or  that  the  estimated  annual  sales  of  gas  derived 
from  the  extension  ordered  will  yield  at  least  twenty  per  cent  (20  per 
cent)  of  the  total  cost  thereof.  And  provided  also  that  the  company 
may  after  obtaining  proper  permits  and  locations  therefor  from  the  City 
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Engineer  enlarge,  replace,  extend  or  Improve  its  system  of  mains  or 
services  in  excess  of  the  above-mentioned  requirements  to  such  extent 
as  it  shall  deem  necessary  for  the  Improvement  or  expansion  of  its 
business  or  the  regulation  of  gas  pressure. 

That  the  location  of  nevr  mains  in  the  street  shall  conform  as  nearly 
as  may  be  to  the  existing  system  of  the  company,  and  shall  in  all  cases 
be  established  by  the  City  Engineer,  without  whose  duly  signed  per- 
mit, designating  the  location,  no  main  or  house  connection  shall  be 
laid.  And  all  mains  hereafter  laid  or  replaced  by  the  company  shall 
be  cast-Iron  mains  and  shall  be  not  less  than  six  (6)  Indies  inside  diame- 
ter, unless  the  City  Engineer  and  the  Inspector  shall  jointly,  after  care- 
ful examination  in  each  instance  and  for  a  special  reason  deemed  by 
them  to  be  sufficient,  grant  a  special  permit  for  a  smaller  size  of  wrought 
iron  main  or  for  a  steel  main  more  than  thirty  (30)  inches  in  diameter. 
And  the  company  shall  also,  so  far  as  practicable,  place  all  gas  mains 
hereafter  installed  or  laid,  all  services  therefrom  and  all  services  from 
existing  mains,  at  such  depth  below  the  surface  of  the  ground  as  will 
prevent  any  deterioration  from  frost  or  cold  in  the  quality  or  flowage 
of  the  gas  supplied  therefrom. 

That  whenever  any  street  is  hereafter  paved  or  repaved  (not  intending 
to  include  ordinary  grading  or  macadamizing  of  streets)  tlie  company 
shall  remove  therefrom  all  mains  less  than  six  (6)  inches  in  diameter,  re- 
place therein  cast-iron  mains  six  (6)  inches  or  more  in  diameter  (unless 
the  City  Council  shall,  by  resolution,  in  special  instances  for  reasons 
deemed  to  be  sufficient,  otherwise  provide)  and  shall  also  examine  and 
renew  all  defective  services,  and  also  add  services  for  such  prospective 
consumers  as  may  be  obtained  by  a  careful  canvass  of  the  locality. 

That  if  at  any  time  it  shall  be  necessary  to  change  the  position  of 
any  main  or  service  of  the  company  to  permit  the  city  to  lay,  make  or 
change  street  grades,  pavements,  sewers,  water  mains  or  other  city 
structures,  or  city  work  of  any  kind,  such  changes  in  mains  or  services 
shall  be  made  by  the  company  at  its  own  expense,  according  to  the  in- 
structions of  the  City  Engineer. 

That  all  digging  of  ditches,  laying  of  mains  and  other  operations  re- 
quired for  gas  distribution  shall  be  done  at  the  risk  of  the  company, 
which  shall  assume  the  entire  risk  of  all  accidents  and  hold  the  city 
harmless  from  all  cost  or  damage  occasioned  thereby ;  and  it  shall,  if  so 
directed  by  the  City  Council,  file  such  bond  as  may  be  required  to  in- 
demnify the  city  against  all  damage  or  other  suits  resulting  there- 
from. 

That  before  the  company  shall  interfere  with,  remove,  or  alter  any 
pavement,  sewer,  sewer  inlet,  or  other  city  structure,  it  shall  deposit  with 
the  City  Treasurer  a  sum  sufficient  to  repair,  replace,  or  re-erect  the  same 
in  the  manner  required  of  electric  and  conduit  companies.  And  the 
company  shall  also,  when  so  directed  by  the  City  Engineer  replace  all 
material  excavated  from  the  streets  in  the  laying  of  its  mains  or  connec- 
tions, in  such  manner  as  he  shall  direct;  and,  shall  also,  if  so  directed  by 
the  City  Engineer,  during  the  time  intervening  between  its  removal  and 
replacing  of  street  paving  of  a  permanent  nature,  temporarily  plank 
the  space  from  which  the  paving  has  been  removed,  in  such  manner  as 
to  insure  a  reasonably  smooth  street  surface  across  or  along  the  same. 

Section  6.  Meters  and  Meter  Testing— That  the  company  shall, 
upon  the  request  of  any  consumer  not  in  arrears  with  respect  to  the 
payment  of  any  gas  bill  due  to  the  company,  install  for  his  use  a 
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prepayment  meter,  otherwise'  called,  a  ' '  quarter  meter, "  of  not  ia|ore  than 
twenty  light  capacity,  in  lieu  of  the  meter  in  common  use  which  is  read 
monthly;  and  whenever  any  such  prepayment  meter  is  removed,  the 
consumer  shall  be  refunded  such  part  of  any  deposit,  therein  previously 
made,  which  shall  not  have  been  exhausted. 

That  the  Inspector  shall,  on  or  prior  to  the  first  day  of  January, 
nineteen  hundred  aud  eleven  (1911)  provide  and  thereafter  maintain  at 
the  city's  expense  a  suitable  place  (to  be  known  as  the  meter  inspection 
room)  for  the  purpose  of  testing  therein  all  meters  complained  of  by 
consumers  of  gas  and  all  other  meters  used  by  the  company  for  the 
measurement  thereof.  And  the  company  shall  be  entitled  to  have  a 
representative  present  in  said  room  at  all  times,  while  any  meter  is  be- 
ing tested,  proved  or  sealed  therein,  and  be  entitled  also  at  all  reason- 
able times  to  test  and  prove  the  accuracy  of  any  appliance  used  in  the 
testing  of  meters  and  the  methods  used  in  the  testing  thereof. 

That  when  a  consumer  shall  make  complaint  comcerning  the  accuracy 
of  his  meter  and  pay  to  the  Inspector  a  fee  of  one  dollar,  the  Inspector 
shall  give  notice  of  such  complaint  to  the  company,  which  shall  there- 
upon, in  the  presence  of  the  Inspector  at  such  time  as  he  shall  desig- 
nate, remove  said  meter  from  the  premises  Of  the  consumer  to  the  meter 
inspection  room,  and  shall  also  at  the  same  time  install,  in  place  of  the 
one  so  removed,  another  meter  duly  tested,  proved  and  sealed.  The 
Inspector,  at  the  time  of  such  removal  of  any  meter,  shall  securely  paste 
thereon  a  slip  of  paper  containing  his  signature,  the  date  of  such  re- 
moval and  a  description  of  the  premises  from  which  the  meter  is 
removed.  The  meter  so  removed  shall,  imless  another  time  be  agreed 
upon,  be  tested  at  9  o'clock  a.  m.  of  the  succeeding  day  (omitting  Sun- 
days and  holidays)  at  which  time  a  representative  of  the  company  and 
also  the  consumer  may  be  present.  And  if  upon  being  tested  the  meter 
80  complained  of  be  found  inaccurate  or  defective  upon  any  of  the  tests 
herein  provided  for,  the  one  dollar  (|1.00)  paid  by  the  complainant  shall 
be  returned  to  liim,  and  the  company  shall  in  his  stead  pay  one  dollar 
($1.00)  to  the  City  Treasurer,  as  herein  provided. 

And  whenever  any  meter  upon  being  tested,  as  in  this  paragraph 
provided,  shall  be  found  to  measure  quantities  more  than  3  per  cent  in 
excess  of  the  standard  measurement  of  gas,  the  consumer  from  whose 
premises  such  meter  shall  have  been  removed,  shall  be  entitled  to  receive 
from  the  company  a  rebate  or  return  of  a  sum  equal  to  the  percentage 
of  such  excess  of  all  moneys  paid  by  the  consumer  to  the  company,  and 
measured  by  such  meter  from  the  time  it  had  been  installed  or  previously 
tested  until  the  time  of  such  retesting  thereof,  not  exceeding,  however, 
a  period  of  six  months. 

That  the  company  shall  not  after  said  inspection  room  shall  have 
been  so  provided  install  any  gas  meter  in  the  premises  of  any  consumer 
which  shall  not  have  been,  subsequent  to  the  prior  use  of  the  same, 
tested,  proved  and  sealed  by  the  Inspector,  as  herein  pi'ovided.  And 
the  company  shall  not  thereafter  use  any  such  gas  meter  within  said 
city  more  than  three  (3)  years  after  it  shall  have  been  tested,  proved 
and  sealed,  or  retested,  re-proved  and  re-sealed  by  the  Inspector,  in  ac- 
cordance with  the  provisions  hereof;  provided,  however,  that  the  com- 
pany may  continue  the  use  of  each  of  its  meters  now  installed  and  in 
service  unless  complaint  thereof  be  made,  or  unless  found  to  be  defect- 
ive, until  the  same  shall  be  tested  by  the  inspector,  as  herein  pro- 
vided. 
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That  from  and  after  the  time  -when  the  inspection  room  shall  be  pro- 
vided and  maintained  by  the  Inspector,  as  aforesaid,  the  company  shall 
detach  and  remove  thereto  to  be  tested,  proved  and  sealed  by  the  In- 
spector as  herein  provided,  its  meters  now  or  then  in  service  as  follows, 
to- wit:  At  least  one  thousand  (1,000)  thereof  each  and  every  month, 
and  all  of  the  same  prior  to  the  first  day  of  April,  nineteen  hundred  and 
thirteen  (1913) ;  said  meters  to  be  so  removed  and  delivered  to  the  In- 
spector respectively  in  the  order  in  which  the  same  have  been  tested,  or 
retested  by  the  company ;  another  meter  duly  tested,  proved  and  sealed 
being  installed  in  the  place  of  each  one  so  removed.  And  (except  as 
herein  before  specified,  in  case  of  a  meter  camplained  of  by  a  consumer) 
for  each  such  meter  which  shall  be  thus  proved,  tested  and  sealed  by 
the  Inspector,  the  company  shall  pay  to  the  City  Treasurer  the  sum  of 
twenty-five  (35)  cents  as  specified  herein. 

That  the  Inspector  shall  carefully  protect  and  guard  all  meters  which 
come  into  his  possession  for  inspection  and  shall  tightly  cork  all  such 
meters  during  the  time  the  same  are  in  his  custody  and  not  being  tested. 
And  the  Inspector  in  the  testing  of  each  meter  shall  subject  the  same 
to  three  tests:  first,  one  which  proves  accurately  its  registration  by 
means  of  the  standard  prover  in  ordinary  use ;  second,  one  which  proves 
the  steadiness  of  the  light  and  the  freedom  of  the  meter  from  leak- 
age; and,  third,  one  which  proves  that  the  meter  registers  small  quan- 
tities of  gas.  If,  under  the  first  test,  any  meter  shall  be  found  to 
register  quantities  incorrectly  to  an  extent  exceeding  two  per  cent 
(3  per  cent) ;  or  if  under  the  second  test,  the  meter  is  found  to  leak,  or 
if  any  noticeable  fluctuation  in  the  light  is  observed ;  or  if,  under  the 
third  test,  the  meter  fails  to  register  small  quanties  of  gas  consumed, 
the  meter  shall  be  turned  over  to  the  company  for  readjustment  and 
the  same  shall  not  be  again  used  until  the  defect  is  remedied,  the 
meter  again  tested,  found  to  be  correct  and  duly  sealed.  But  every 
meter  shall  be  considered  correct  as  to  the  first  test  when  duly  certified 
and  sealed  which  shall  register  quantities  varying  not  more  than  two 
(3)  percentum  from  the  standard  measure  of  gas. 

That  the  Inspector  shall  have  a  card  made  which  he  shall  attach  to 
each  meter  tested  by  him  and  upon  such  card  shall  be  given  the  data 
connected  with  the  testing  of  the  meter  aud  the  time  of  the  testing.  If 
the  meter  be  found  to  be  correct  and  be  so  certified  by  the  Inspector, 
he  shall  seal  the  same  by  a  suitable  device.  And  no  person  other  than 
the  Inspector  or  his  deputy  shall  unseal  any  such  meter  or  deface,  alter, 
or  remove  any  card  so  attached  thereto  by  him,  or  place  thereon  any 
card  or  writing  purporting  to  be  the  certificate  of  the  Inspector. 

That  the  Inspector  shall  also  number  consecutively  each  and  all 
meters  by  him  tested  upon  the  said  card  attached  thereto,  and  shall 
enter  in  a  book  kept  as  a  part  of  the  records  of  his  office  the  number  of 
each  meter  so  tested,  the  date  of  the  testing  thereof,  the  manufacturer's 
name  and  number  and  the  company's  number  if  the  same  appear 
thereon. 

That  the  Inspector  shall  upon  the  first  day  of  each  month  file  in  the 
office  of  the  City  Clerk  a  certified  statement,  showing  the  sum  due  from 
the  company  to  the  city  for  the  testing  of  meters  upon  the  complaint  of 
consumers,  or  otherwise,  during  the  previous  calendar  month ;  and  the 
company  shall  within  five  (5)  days  thereafter  pay  to  the  City  Treasurer 
the  sum  due  from  it  to  the  city  for  such  testing  of  meters  during  such 
previous  month.    And  all  money  received  by  the  Inspector  upon  com- 
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plaint  of  any  consumer,  -when  it  is  determined  that  his  meter  is  not 
inaccurate  or  defective  \>y  any  of  the  tests  herein  prescribed,  shall 
forthwith  be  paid  to  the  City  Treasurer  by  the  Inspector. 

Section  7.  Testing  Stations.  That  the  city  shall  at  its  own  ex- 
pense, as  soon  as  practicable,  provide  and  maintain  at  least  two  testing 
stations  (hereinafter  called  the  testing  stations)  which  shall  be  more 
than  one  mile  apart,  and  each  of  which  shall  be  at  or  near  a  center  of 
gas  consumption,  and  not  less  than  one  mile,  nor  more  than  one  and 
one-half  miles,  measured  in  a  direct  line,  from  any  manufacturing  plant 
of  the  company. 

That  the  city  shall  also  at  its  own  expense,  provide  and  maintain 
in  each  of  said  testing  stations  such  calorimeters,  photometers,  pressure 
gauges  and  other  supplies  and  apparatus  as  shall  be  necessary  to  deter- 
mine the  pressure,  purity,  candle  power  and  heating  value  of  the  gas 
supplied  by  the  company,  and  in  the  making  of  any  other  tests  that 
may  from  time  to  time  be  deemed  necessary  or  desirable  by  the 
Inspector. 

That  all  of  the  equipment  and  supplies,  so  to  be  provided  and  main- 
tained by  the  city,  and  so  to  be  used  in  the  making  of  tests,  shall  be  of 
the  standard  types  and  qualities,  and  such  as  are  generally  used  for 
such  purpose,  and  shall  be  tested  for  accuracy  from  time  to  time,  so 
that  the  tests  made  hereunder  shall  be  as  accurate  and  fair  as  Is  reason- 
ably possible. 

That  the  company  shall  run  a  pipe  to  each  testing  station  (and  if  so 
demanded  by  the  Inspector,  a  new  pipe  to  the  existing  City  Hall 
Station)  from  the  gas  main  nearest  thereto,  all  under  the  supervision  of 
the  Inspector,  and  in  such  manner  as  he  shall  approve  ;  or,  if  this  be 
not  done  by  the  company,  the  Inspector  is  authorized  to  put  in  the 
service  himself  at  the  cost  of  the  company.  And  each  pipe  so  run  to 
any  testing  station  shall  be  free  from  all  gas  cocks  or  other  obstructions 
which  might  interfere  with,  or  in  any  way  affect,  the  proper  flow  or 
quality  of  gas. 

That  until  the  city  shall  provide,  maintain  and  equip  testing  stations, 
as  herein  provided,  all  tests  except  as  to  pressure  shall  be  made  at  the 
testing  station  now  located  at  the  City  Hall  (herein  called  the  City 
Hall  Station.)  Until  such  time  the  provisions  of  this  ordinance  as  to 
the  averages  at  separate  stations  shall  be  disregarded,  and  the  tests  and 
the  average  of  tests  as  made  at  the  City  Hall  Station,  as  to  all  matters 
except  pressure,  shall  be  considered  the  tests  and  the  average  of  the 
tests  to  be  made  at  said  testing  stations  so  to  be  provided,  maintained 
and  equipped  by  the  city. 

That  in  case  of  any  dispute  between  the  city  or  its  inspector  on  the 
one  side  and  the  company  on  the  other,  as  to  the  methods  or  apparatus 
employed  in  the  testing  of  the  pressure,  purity,  candle  power  or  heat- 
ing value  of  the  gas  supplied  by  the  company,  the  latest  notification  of 
the  Gas  Referees  covering  Metropolis  Gas,  London,  England,  at  the 
time  obtainable,  when  not  inconsistent  with  the  express  provisions  of 
this  ordinance,  shall  prevail  and  be  conclusive  as  to  such  matters  upon 
all  concerned.  And  if  any  technical  matter  arise  and  be  in  dispute,  not 
covered  by  this  ordinance  or  by  such  notification,  an  arbitration  board, 
as  between  the  city  and  the  company,  may  be  provided  upon  the 
demand  of  either  the  company  or  city  as  follows:  The  city  shall  select 
one  expert  and  the  company  shall  select  another ;  these  two  selecting  a 
third  to  be  jointly  paid  by  the  city  and  the  company ;  and  the  decision 
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of  these  three  or  a  majority  of  them  upon  the  matter  so  in  dispute, shall 
be  final  and  conclusive,  as  to  such  technical  matter,  for  the  period  of 
one  year  thereafter. 

Section  8.  Methods  of  Testing— General  Provisions.  That 
all  tests  herein  provided  for  shall  be  made  by  the  Inspector  or  his 
deputy ;  and  the  company  may,  if  it  so  desires,  have  a  representative 
present  at  aay  of  the  usual  or  stated  tests  herein  mentioned.  All  tests 
of  candle  or  heating  power,  regularly  required,  shall  be  made  between 
nine  o'clock  a.  m.  and  five  o'clock  p.  m.,  unless  such  time  be  for  any 
reason  changed  by  the  Inspector,  in  which  event  he  shall  give  the  com- 
pany reasonable  notice  in  advance  of  the  change  of  time.  And  the 
volume  of  all  gas  used  upon  such  tests  shall  be  corrected  to  a  standard 
temperature  of  sixty  (60)  degrees  Fahrenheit  and  to  a  standard  baro- 
metric pressure  of  thirty  (30)  inches  of  mercury.  But  the  Inspector 
may,  if  he  deem  it  advisable,  make  tests  of  the  pressure,  purity,  candle 
power  and  heating,  value  of  gas  at  as  many  places  (including  the  works 
of  the  company)  as  he  may  select  without  notifying  the  company 
thereof,  such  tests  to  be  in  addition  to  the  usual  tests  made  at  the 
regular  testing  stations-,  but  the  same  shall  not  be  used  by  the  Inspector 
In  the  making  out  of  the  daily  or  monthly  averages  herein  provided  for. 

That  the  Inspector  shall  keep  a  full  and  complete  record  of  all  tests 
by  him  made,  which  shall  at  all  reasonable  times  be  open  to  the  inspec- 
tion of  the  company,  'and  shall  make  monthly  reports  thereof  to  the 
City  Council.  He  shall,  moreover,  each  day,  post  in  a  public  place  in 
the  testing  stations  or  City  Hall,  the  results  of  any  and  all  tests  upon 
which  the  gas  is  found  not  to  comply  with  the  requirements  of  this 
ordinance. 

That  whenever  upon  any  test  made  of  gas  for  the  purpose  of  a.scer- 
taining  its  purity,  candle  power  or  heating  value,  as  herein  provided, 
it  shall  be  found  in  any  such  respect  not  to  comply  with  the  require- 
ments of  this  ordinance,  the  Inspector  shall  forthwith  and  within  twenty- 
four  hours  thereafter  (not  including  Sundays  or  holidays)  deliver  at 
the  office  of  the  company  a  notice  in  writing  specifying  such  defect ; 
and  he  shall  thereupon  make  similar  tests  on  each  and  every  day  there- 
after, except  Sundays  and  holidays  (advising  the  company  in  like  man- 
ner as  to  the  result  thereof),  until  the  gas  shall  be  found  to  be  free  from 
such  defect. 

That  whenever  the  Inspector  is  required  by  this  ordinance  to  deliver 
any  notice  or  other  paper  at  the  office  of  the  company.  Mayor  or  City 
Clerk,  he  may  do  so  by  a  deputy  or  other  messenger;  and  that  the  com- 
pany shall  at  all  times,  during  the  usual  office  hours,  have  some  repre- 
sentative in  its  office  who  shall  receive  such  notice  or  paper  so  delivered 
and  acknowledge  in  writing  the  time  of  the  receipt  thereof. 

Section  9.  Impurities  in  Gas.— That  tested  as  provided  herein 
the  gas  supplied  by  the  company  shall  not  at  any  time  contain  more 
than  four  (4)  grains  of  ammonia  in  any  one  hundred  (100)  cubic  feet 
thereof;  nor  shall  the  gas,  so  tested,  at  any  time  between  the  first  day 
of  April  and  the  first  day  of  October  in  any  year,  contain  more  than 
twenty  (30)  grains  of  total  sulphur  in  any  one  hundred  (100)  cubic 
feet  of  the  same,  or  at  any  other  time  more  than  thirty  (30)  grains  of 
total  sulphur  in  any  one  hundred  (100)  cubic  feet  thereof.  And  the 
gas  supplied  by  the  company  shall  at  all  times  be  wholly  free  from 
sulphuretted  hydrogen,  as  determined  by  the  particular  test  herein 
specified. 
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That  the  Inspector  shall  test  the  gas  supplied  by  the  company  to 
determine  the  quantity  of  total  sulphur  and  ammonia  therein  at  least 
once  in  each  week,  and  to  determine  the  presence  of  sulphuretted  hydro- 
gen therein  on  each  one  of  at  least  twenty  (30)  days  of  each  calendar 
month,  using  for  that  purpose  in  each  instance  the  test  prescribed  there- 
for in  the  notification  of  the  Gas  Keferees,  covering  Metropolis  Gas, 
London,  England,  published  in  the  year  1909,  or  such  other  test  as  may 
be  agreed  upon  by  the  company  and  the  inspector,  and  which  as  applied 
to  total  sulphur  and  ammonia  will  give  accurate  results.  And  when- 
ever and  as  often  as  the  test  prescribed  for  sulphuretted  hydrogen  shall 
show  the  presence  thereof  in  the  gas,  or  the  test  prescribed  for  total 
sulphur  and  ammonia,  respectively,  shall  show  the  presence  thereof 
in  excess  of  the  quantity  herein  prescribed,  he  shall  as  to  each  test 
wherein  the  gas  fails  to  comply  with  the  requirements  hereof  make  a 
like  test  on  each  and  every  day  thereafter  (except  on  Sundays  and  holi- 
days) until  the  test  shall  show  that  the  gas  complies,  in  the  particulars 
involved  therein,  with  the  requirements  of  this  section. 

Section  10.  Candle  Po-wer  of  Gas.^-That  the  gas  supplied  by 
the  company,  tested  as  provided  in  this  section,  shall  be  of  at  least 
eighteen  (18)  candle  power;  that  is,  of  such  quality  that  the  gas  when 
burned  at  the  rate  of  five  cubic  feet  per  hour,  under  standard  conditions 
of  temperature  and  barometric  pressure,  in  any  ordinary  lava  tip  or 
open  flame  burner  in  common  use,  giving  the  full  candle  power  of  the 
gas,  shall  give  a  light  as  measured  by  any  standard  bar  photometer  in 
common  use,  of  not  less  than  eighteen  (18)  standard  candles — it  being 
understood  that  a  standard  candle  is  the  unit  of  light  prescribed  and 
maintained  by  the  United  States  Bureau  of  Standards,  known  as  the 
International  candle,  which  is  equal  to  one  Pentane  candle,  one  Bougie 
decimale,  one  American  candle,  1.11  Hefnerunits,  or  0.104  Carcel  units. 

That  the  Inspector  shall  test  the  candle  power  of  the  gas  upon  at 
least  twenty  (20)  separate  days  of  each  month.  In  the  making  of  such 
tests  he  may  use  Pentane  lamps,  previously  standardized  by  the 
United  States  Bureau  of  Standards  or  such  other  suitable  burner  or  ap- 
paratus agreed  upon  between  the  Inspector  and  the  company  as  will 
measure  the  correct  candle  power  of  the  gas,  as  herein  defined. 

That  the  Inspector  shall  make  two  (3)  separate  and  distinct  tests  on 
each  day  when  tests  are  made  to  determine  such  candle  power,  at  an 
interval  of  not  less  than  four  (4)  hours,  at  the  City  Hall  Station  or  test- 
ing stations,  and  the  average  of  the  tests  so  made  shall  be  deemed  to 
represent  the  candle  power  of  the  gas  on  the  day  of  such  tests. 

Section  11.  Heating  Power  of  G-as. — That  the  gas  supplied  by 
the  company,  tested  at  the  City  Hall  Station  or  testing  stations  as  pro- 
vided herein,  shall  give  a  monthly  average  gross  heating  value  of  not 
less  than  six  hundred  (600)  British  thermal  units  per  cubic  foot  of  gas ; 
and  that  the  daily  average  gross  heating  value  of  the  gas  supplied  by 
the  company,  tested  at  any  such  station,  shall  not  on  any  day  be  less 
than  five  hundred  and  fifty  (550)  British  thermal  units. 

That  the  gas  shall  be  tested  for  the  purpose  of  determining  its  heat- 
ing value  twice  each  day,  at  an  interval  of  not  less  than  four  (4)  hours, 
upon  at  least  twenty  (30)  days  during  each  and  every  month,  at  the 
City  Hall  Station  or  testing  stations. 

That  the  average  of  each  of  the  two  tests  at  the  City  Hall  Station  or 
at  the  testing  stations  (hereinafter  called  the  daily  average  at  the  sta- 
tions) shall  b?  deemed  to  represent  the  gros?  heating  value  of  the  gag 
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on  the  day  of  such  tests ;  and  that  the  daily  average  so  ascertained,  for 
each  and  every  day  of  the  month  upon  vfhich  said  tests  shall  have  heen 
made,  shall  be  again  averaged  and  the  result  (hereinafter  called  the 
monthly  average  at  the  stations)  shall  he  deemed  to  represent  the  gross 
heating  value  of  the  gas  during  the  then  current  calendar  month. 

That  the  Inspector  shall  after  the  computation  of  any  monthly  or 
daily  average  of  the  heating  value  of  gas  so  ascertained,  forthwith, 
and  within  twenty-four  (34)  hours,  deliver  a  statement  thereof  at  the 
company's  ofllce,  so  it  may  know  the  averages  thus  obtained,  and 
also  file  a  statement  of  such  monthly  average  in  the  oflace  of  the 
City  Clerk.  ^  „  „ 

Section  12.  Pressure  of  G-as.— That  the  company  shall  proceed 
forthwith  to  repair,  reinforce  and  re-equip  its  present  system  of  distri- 
bution and  regulate  and  equalize  the  same,  so  that  its  system  shall  as 
soon  as  possible  be  in  all  respects  adequate  to  meet,  as  to  pressureof 
gas,  the  requirements  hereinafter  set  forth,  within  the  time  herein- 
after specified,  and  in  any  event  on  or  prior  to  January  first,  nineteen 
hundred  and  twelve  (191.3).  And  to  that  end,  the  company  shall, 
within  two  (2)  years  after  this  ordinance  shall  become  effective,  con- 
struct and  thereafter  maintain  a  gas  holder,  at  some  suitable  place 
within  the  city  upon  the  east  side  of  the  Mississippi  river,  of  such 
capacity  as  will  adequately  supply  the  demand  for  gas  in  that  locality, 
and  maintain  the  pressure  thereof  within  the  limits  herein  prescribed. 
And  the  company  shall  also  hereafter  maintain,  extend  and  improve  its 
distributing  system,  with  due  regard  to  the  fact  that  it  is  the  intention 
of  the  city  (hereby  expressed)  to  require  the  company  on  and  after 
January  first,  1913,  without  the  use  of  house  governors,  to  maintain  a 
pressure  of  gas  as  uniform  as  may  be,  that  will  never  be  less  than  two 
(3)  inches  nor  more  than  four  (4)  inches  of  water  pressure  in  any  of  its 
mains  on  the  level  of  the  water  in  the  gas  works  holder,  or  elsewhere 
except  as  the  same  may  be  due  to  the  elevation  of  the  main  above  such 
level. 

That  on  and  after  the  first  day  of  July,  nineteen  hundred  and  ten 
(1910)  the  pressure  of  gas  supplied  by  the  company,  tested  at  any  point 
where  the  unobstructed  service  pipe  enters  thebuilding  of  the  consumer, 
shall  never  be  less  than  two  (3)  inches  nor  more  than  six  (6)  inches  of 
water  pressure,  and  that  the  variation  of  pressure  upon  any  day  at  any 
such  point  shall  never  be  greater  than  one  hundred  per  cent  (100  per 
cent)  of  the  minimum  pressure  upon  the  same  day  and  at  the  same 
point.  Provided,  however,  that  the  company  may,  prior  to  January 
first,  nineteen  hundred  twelve  (1913)  install  a  house  governor  at  the 
place  where  the  gas  enters  the  consumer's  premises  upon  filing  in  each 
instance  with  the  Inspector  a  written  declaration  of  its  purpose  to  install 
the  same,  together  with  a  description  of  the  premises  in  which  it  is  to,  be 
placed,  which  declaration  shall  be  kept  by  the  Inspector  as  a  part  of  the 
records  and  flies  of  his  ofBce  ;  provided  also  that  the  company  may, 
after  January  first,  nineteen  hundred  and  twelve  (1912)  install  any  such 
house  governor  upon  obtaining  from  the  Inspector  a  special  permit 
therefor,  as  hereinafter  provided.  The  company  shall  whenever  any 
such  house  governor  is  removed,  forthwith  file  written  notice  of  such 
removal  with  the  Inspector,  and  shall  on  the  first  day  of  each  and  every 
month  file  in  the  office  of  the  City  Clerk  its  certified  statement  showing 
the  aggregate  number  of  such  house  governors  then  in  use  by  the 
company.     But  the  company  shall  not,  after  the  first  day  of  January, 
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Dineteen  hundred  and  twelve  (1912)  continue  the  uge  of  any  house  gov- 
ernor previously  installed,  and  shall  not  thereafter  install,  maintain  or 
use  any  such  governor,  except  at  such  place  and  for  such  period  of  time 
only  as  the  Inspector  shall,  after  careful  examination  in  each  instance 
and  for  some  special  reason,  deemed  by  him  to  be  sufficient,  by  his  duly 
signed  permit,  allow.  And  whenever  any  such  special  permit  shall  be 
granted,  a  duplicate  copy  thereof  shall  be  kept  and  preserved  by  the 
Inspector  as  a  part  of  the  records  and  flies  of  his  office. 

That  from  and  after  the  passage  of  this  ordinance  the  Inspector  shall 
at  least  once  each  month,  if  he  so  determines,  without  notifying  the 
company,  make  a  general  test  of  the  maximum  and  minimum  pressure 
of  gas  supplied  by  the  company  at  any  hour  or  at  all  the  hours  of  one 
whole  day  ;  and  the  Inspector  shall  also  obtain  and  keep  a  continuous 
record  of  gas  pressure  daily  at  not  less  than  ten  ( 10)  points  within  the 
district  furnished  with  gas,  by  means  of  recoiding  gauges,  so  distributed 
as  to  cover  as  nearly  as  possible  the  whole  distribution  system  of  the 
company,  the  supply  of  gas  to  said  recording  gauges  being  taken  from 
unobstructed  service  pipes  direct  from  the  mains.  The  Inspector  may 
also,  in  like  manner,  at  any  time  prior  to  January  1st,  1912,  without 
notice  to  the  company,  determine,  at  as  many  points  as  he  may  deem 
advisable,  the  gas  pressure  in  any  street  main,  or  in  any  service  pipe  at 
the  inlet  and  outlet  of  the  meter  of  any  consumer. 

And  it  shall  be  the  duty  of  the  Inspector  and  City  Engineer  during 
the  years  nineteen  hundred  and  ten  (1910)  and  nineteen  hundred  and 
eleven  (19H)  by  reference  to  the  record  of  gas  pressure  so  obtained,  and 
their  knowledge  of  the  work  being  done  by  the  company  to  restore  and 
perfect  Its  distribution  system,  to  make  monthly  joint  or  separate  reports 
concerning  the  same  to  the  City  Council  and  to  suggest  and  recommend 
such  additions,  alterations,  or  enlargements  therein  as  will  in  their 
opinion  correct  any  defect  in  gas  pressure  deemed  by  them  or  either  of 
them  to  then  exist  therein. 

That  if  at  any  time,  between  the  first  day  of  July,  nineteen  hundred 
and  ten  (1910)  and  the  first  day  of  January,  nineteen  hundred  and 
twelve  (1912)  the  pressure  of  the  gas  supplied  by  the  company  to  any 
consumer  shall  fail  to  comply  with  the  requirements  of  this  section, 
and  the  consumer  complain  thereof  to  the  company,  it  shall,  if  the  de- 
fect be  due  to  local  conditions,  within  seventy-two  (72)  hours  thereafter, 
and  if  due  to  other  conditions,  within  a  reasonable  time  thereafter, 
remedy  the  defective  pressure,  so  that  the  pressure  will  comply  with 
such  requirements  ;  and  if  necessary  to  remedy  the  same  the  company 
shall  at  its  own  expense  install  and  maintain  a  house  governor  at  the 
point  where  the  gas  enters  the  consumer's  premises,  first  filing  with  the 
Inspector  a  notice  of  its  intention  to  install  the  same,  as  hereinbefore 
provided.  And  should  any  such  consumer,  after  the  company  has 
undertaken  to  remedy  any  such  defect  in  pressure,  pursuant  to  the  re- 
quirements of  this  paragraph,  be  of  the  opinion  that  the  same  has  not 
been  corrected,  as  herein  required,  and  give  to  the  Inspector  notice 
thereof,  the  Inspector  shall  forthwith  test  the  pressure  of  gas  supplied 
to  the  consumer's  premises  by  the  use  of  recording  or  visual  gauges  and 
furnish  to  the  consumer  and  the  company,  respectively,  a  written  state- 
ment of  the  results  thereof.  And  the  company  shall  also,  on  each  and 
every  Monday  between  July  1st,  1910,  and  January  1st,  1912,  file  with 
the  Inspector  its  certified  statement  showing  the  number  of  such 
complaints  made  within  the  previous  calendar  week,  together  with  the 
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respective  names  and  residences  of  the  complainants,  and  the  respective 
points  at  which  the  pressure  is  so  complained  of. 

That  on  and  after  the  first  day  of  January,  nineteen  hundred  and 
twelve  (1913),  the  Inspector,  if  he  deems  it  proper,  may,  and  in  case 
improper  pressure  as  herein  defined  be  complained  of  shall,  test  the 
pressure  of  gas  in  the  service  or  house  pipe  at  the  inlet  or  outlet  of  any 
consumer's  meter  by  means  of  a  recording  or  visual  gauge  ;  and  if  it  be 
thus  found  that  the  pressure  at  any  such  point  does  not  comply  with 
the  requirements  of  this  ordinance,  due  allowance  being  made  for  meter 
friction,  the  Inspector  shall  within  twenty-four  hours  thereafter  deliver 
at  the  company's  office  a  notice  in  writing  of  the  defect  ;  and  the 
company  shall,  if  the  defect  be  due  to  imperfect  conditions  in  the  service 
pipe  or  in  any  governor  placed  by  the  company  therein,  remedy  such 
defect  within  forty-eight  (48)  hours  thereafter,  or  if  due  to  any  other 
cause,  remedy  such  defect  within  a  reasonable  time  thereafter.  And 
the  company  shall,  upon  remedying  such  defect  as  aforesaid,  forthwith 
and  within  twenty-four  hours  notify  the  Inspector  that  the  defect  has 
been  corrected,  so  he  may  ascertain  if  the  pressure  then  complies  with 
this  ordinance. 

Section  13.  Meter  Deposits,  Disconnections  and  Gas  Bills. 
That  the  deposit  required  of  any  consumer  of  gas  as  security  for  pay- 
ment therefor  shall  not  exceed  the  probable  amount  of  his  one  month's 
consumption  thereof.  And  the  company  shall  pay  interest  at  the  rate 
of  six  (6)  per  cent  per  annum  on  every  such  deposit  heretofore  or  here- 
after made  for  the  purpose  aforesaid,  if  the  sum  exceeds  one  dollar 
($1.00),  such  interest  to  be  paid  semi-annually. 

That  forty-eight  (48)  hours'  notice  in  writing  shall  be  given  the 
company  by  a  consumer  before  he  shall  quit  the  premises  where  he 
shall  have  been  supplied  with  gas  ;  and  in  default  of  such  notice  the 
consumer  so  quitting  shall  be  liable  to  pay  the  company  for  any  gas 
supplied  to  said  premises  before  the  time  for  the  next  reading  of  the 
meter  therein.  • 

That  in  addition  to  the  usual  form  of  gas  biUs  made  out  by  the 
company  there  shall  be  printed  upon  the  face  thereof  in  bold  type  the 
following  words:  "Discount  allowed  for  deficiency  in  gross  heating 
value  ; "  and  the  amount  of  the  discount,  if  any  there  be,  to  the  con- 
sumer pursuant  to  the  provisions  of  this  ordinance  shall  be  inserted 
after  such  words,  and  be  deducted  from  the  amount  of  the  bill. 

Section  14.  Discount  for  Heating  Deficiency.  That  should 
the  monthly  average  gross  heating  value  of  the  gas  at  the  City  Hall 
Station  or  testing  stations  (determined  according  to  Section  H  hereof) 
at  any  time  fall  below  six  hundred  (600)  British  Thermal  Units,  every 
consumer  of  gas  within  the  city  during  the  month  when  the  deficiency 
shall  occur,  shall  be  entitled  to  and  shall  receive  a  pro  rata  discount 
upon  his  gas  bill  therefor.  The  percentage  of  such  discount  shall  be 
ascertained  by  dividing  the  number  of  British  Thermal  Units  of  such 
average  monthly  deficiency  at  the  City  Hall  or  testing  stations  by  the 
standard  of  thermal  units  specified  therefor  by  said  Section  11,  which 
percentage  shall  be  used  by  the  company  in  computing  the  discount  of 
its  bills  for  the  month,  which  discount  shall  be  deducted  from  the  gas 
bill  for  the  succeeding  month  or  be  paid  to  the  consumer  in  cash. 

That  the  Inspector  shall  deliver  at  the  office  of  the  City  Clerk  and 
the  Mayor  respectively,  and  also  deliver  at  the  office  of  the  company,  a 
copy  of  his  computation  of  the  discount  in  the  monthly  bills,  for  e^cb 
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month  in  -Which  a  discount  therefrom  shall  be  made  pursuant  hereto, 
on  or  before  the  5th  day  of  the  succeeding  month,  and  also  post  a  copy 
thereof  in  the  usual  place  selected  by  him  for  that  purpose,  certifying 
therein  that  the  average  of  heating  value  as  determined  at  the  City 
Hall  Station  or  testing  stations,  is  the  average  of  at  least  twenty  (30) 
tests  made  two  in  each  day  upon  separate  days  during  said  month, 
wherein  the  deficiency  shall  occur. 

Section  15.  Penalties. — The  company  shall  he  subject  to  and  pay 
a  fine  of  one  hundred  dollars  ($100)  whenever  and  as  often  as  it  shall 
violate  this  ordinance  and  be  convicted  thereof  in  the  Municipal  Court 
of  the  City  of  Minneapolis,  in  each  of  the  following  cases,  viz :  (a)  In 
case  it  shall  fail  for  any  three  successive  days  after  January  first,  nine- 
teen hundred  and  twelve  (1912)  to  correct  within  a  reasonable  time  any 
defect  in  the  pressure  of  gas  (as  prescribed  in  Section  13  hereof)  not 
due  to  improper  conditions  in  the  service  pipe  or  the  governor  con- 
nected by  the  company  thereto  ;  (b)  In  case  of  any  deficiency  for  any 
three  successive  days  in  the  candle  power  of  the  gas  prescribed  by 
Section  10  of  this  ordinance  ;  (c)  in  case  of  the  presence  in  the  gas  for 
any  three  successive  days  of  sulpliuretted  hydrogen  according  to  the 
test  prescribed  by  Section  9  hereof  ;  (d)  in  case  of  the  presence  in  the 
gas  for  any  three  successive  days  of  sulphur  other  than  sulphuretted 
hydrogen,  in  excess  of  the  quantity  prescribed  in  said  Section  9;  (e)  In 
case  of  the  presence  in  the  gas  for  any  three  successive  days  of  am- 
monia in  excess  of  the  quantity  prescribed  in  said  Section  9 ;  (f)  Incase 
of  the  company's  failure  for  any  three  successive  days  to  furnish  gas 
the  average  daily  gross  heating  value  of  which  at  the  City  Hall  Station  or 
testing  stations  shall  not  be  at  least  five  hundred  and  fifty  (550)  British 
Thermal  Units  as  prescribed  in  Section  11  hereof.  Provided,  however, 
that  before  the  company  shall  in  any  such  case  be  or  become  subject  to 
any  such  fine  the  Inspector  shall,  upon  the  discovery  of  the  specified 
defect  in  the  pressure  or  quality  of  the  gas,  by  the  test  hereinbefore 
provided  for  the  detection  thereof,  forthwith  and  within  twenty -four 
(34)  hours  thereafter  (not  including  Sundays  or  holidays)  deliver,  at  the 
oifice  of  the  company,  a  notice  in  writing  specifying  such  defect  and 
deliver  a  like  notice  at  the  oiHce  of  the  Mayor  and  City  Clerk  respect- 
ively ;  and  shall,  if  upon  the  succeeding  day  he  finds  the  same  defect, 
again  give  notice  thereof  in  lilce  manner,  and  shall  on  the  third  suc- 
ceeding day  if  he  finds  the  same  defect  forthwith  and  within  twenty- 
four  (34)  hours  thereafter  give  notice  thereof  by  means  of  an  affidavit, 
stating  the  three  days'  defect,  duly  verified  before  an  officer  authorized 
to  administer  oaths,  delivered  at  the  office  of  the  company,  and  by  like 
affidavit  delivered  at  the  office  of  the  Mayor  and  City  Clerk  respectively. 

That  if  the  company  shall  violate  this  ordinance  by  not  delivering  to 
the  City  Engineer  and  Inspector,  respectively,  blueprints  of  the  maps 
of  its  mains  and  services  and  a  copy  of  its  card  catalogue  in  the  form 
prescribed  by  Section  4  hereof,  within  the  time  or  times  prescribed  in 
said  section,  or  by  failure  to  supplement,  add  to  or  enlarge  the  same  as 
therein  provided,  it  shall,  upon  conviction  thereof  in  said  Municipal 
Court,  be  subject  to  and  pay  a  fine  of  one  hundred  dollars  ($100),  and 
for  each  day's  additional  delay  in  so  delivering  the  same  thereafter  shall, 
upon  conviction  thereof  in  said  court,  be  subject  to  and  pay  a  further 
and  additional  fine  of  fifty  dollars  ($50). 

That  whenever  and  as  often  as  the  company  shall  on  or  after  the  first 
day  of  January,  nineteen  hundred  and  twelve  (1913),  violate  this  or- 
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dinance  by  failing  to  correct  any  defect  in  pressure  of  gas,  due  to  any 
improper  condition  of  the  service  pipe  or  any  governor  connected  by 
the  company  therewith,  -within  seventy -two  (73)  hours  after  notice  of 
such  defect,  as  hereinbefore  provided,  it  shall  upon  conviction  thereof 
in  said  Municipal  Court  be  subject  to  and  pay  a  fine  of  ten  dollars  ($10) 
and  for  each  additional  seventjr-two  (73)  hours'  delay  in  correcting 
such  defect,  it  shall  upon  conviction  thereof  in  said  court  be  subject  to 
and  pay  a  further  and  additional  fine  of  ten  dollars  ($10). 

That  whenever  and  as  often  as  the  company  shall  at  any  time  on  or 
between  the  first  day  of  July,  nineteen  hundred  and  ten  (1910)  and  the 
first  day  of  January,  nineteen  hundred  and  twelve  (1912),  violate  this 
ordinance  by  failing  to  remedy  any  defect  in  pressure  of  gas  upon  the 
complaint  of  any  consumer,  as  required  by  Section  13  of  this  ordinance, 
it  shall  upon  conviction  thereof  in  said  Municipal  Court  be  subject  to 
and  pay  a  fine  of  ten  dollars  (|10) ;  and  for  each  additional  seventy -two 
(73)  hours'  delay  in  remedying  such  defect,  as  required  by  said  section, 
the  company  shall  upon  conviction  thereof  in  said  court  be  subject  to 
and  pay  a  further  and  additional  fine  of  ten  dollars  ($10). 

That  whenever  and  as  often  as  tlie  company  shall  at  any  time  violate 
this  ordinance,  in  the  laying  or  replacing  of  any  main  whicid  shall  not  be 
a  cast-iron  main  or  shall  be  less  than  six  inches  inside  diameter,  without 
the  consent  of  the  City  Council  or  without  having  previously  obtained 
a  special  permit  therefor  from  the  City  Engineer  and  Inspector,  as  pro- 
vided in  Section  5  hereof,  the  company  shall  upon  conviction  thereof 
in  said  Municipal  Court  be  subject  to  and  pay  a  fine  of  one  hundred 
($100)  dollars.  And  upon  any  such  violation  of  this  ordinance  each 
and  every  officer,  agent  and  servant  of  the  company  and  every  other 
person  concerned  therein,  or  who  shall  directly  or  indirectly  participate 
in  such  violatien  thereof  shall,  upon  conviction  thereof  before  said 
Municipal  Court,  be  punished  therefor  by  a  fine  of  one  hundred  (100) 
dollars,  or  by  imprisonment  for  a  term  not  exceeding  ninety  (90)  days. 

That  whenever  and  as  often  as  the  company  shall  violate  this  ordinance 
by  failing,  neglecting  or  refusing  to  lay  any  service  or  main  when 
required  or  ordered  to  do  so  pursuant  to  the  provisions  of  Section  5 
hereof,  It  shall  upon  conviction  thereof  in  said  Municipal  Court  be  sub- 
ject to  and  pay  a  fine  not  exceeding  one  hundred  (100)  dollars,"  and  for 
each  day's  additions,!  delay  in  laying  such  service  or  main,  the  company 
shall  upon  conviction  thereof  in  said  court  be  subject  to  and  pay  a  fur- 
ther and  additional  fine  not  exceeding  fifty  (50)  dollars. 

That  whenever  and  as  often  as  any  person  other  than  the  Inspector 
or  his  deputy  shall  unseal  any  meter,  or  deface,  alter  or  remove  any 
card  or  paper  attached  thereto  or  pasted  thereon  by  the  Inspector,  or 
place  thereon  or  attach  thereto  any  card  or  writing  purporting  to  be 
the  certificate  of  the  Inspector,  he  shall  upon  conviction  thereof  in 
said  Municipal  Court  be  punished  by  a  fine  of  twenty -five  (25)  dollars 
or  by  imprisonment  for  a  term  not  exceeding  twenty-five  (35)  days. 

That  whenever  and  as  often  as  the  company  shall  make,  deliver  or 
transmit  to  any  consumer  a  gas  bill  contrary  to  the  requirements  of 
Section  13  hereof,  or  fail  to  deduct  from  any  gas  bill  rendered  to  a  cus- 
tomer, or  to  pay  to  the  consumer  in  cash,  the  full  amount  of  any  dis- 
count determined  and  computed,  as  provided  in  Section  14  hereof, 
which  may  become  due  to  such  consumer  as  therein  provided,  the  com- 
pany shall  upon  conviction  thereof  in  said  Municipal  Court  be  subject 
to  and  pay  a  fine  not  exceeding  the  sum  of  ten  dollars  ($10). 
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And  whenever  and  as  often  as  the  company,  at  any  time  hereafter, 
shall  violate  any  provisions  of  this  ordinance,  on  its  part  to  be  complied 
with  or  performed,  in  any  respect  or  particular  not  herein  before  in  this 
section  specified,  either  by  failing,  neglecting  or  refusing  to  do  that 
which  is  herein  in  this  ordinance  required,  or  in  the  doing  of  that 
which  is  herein  in  this  ordinance  forbidden,  it  shall  upon  conviction  of 
such  violation  thereof  in  said  Municipal  Court  be  subject  to  and  pay  a 
fine  not  exceeding  the  sum  of  one  hundred  (100)  dollars. 

Section  16.  Hepeal. — That  all  ordinances  of  the  city  and  parts 
thereof  contravening  or  inconsistent  with  the  terms  of  this  ordinance 
are  hereby  repealed. 

Section  17.  Time  of  Becoming  Effective. — That  this  ordinance 
shall  take  efEect  and  .be  in  force  from  and  after  its  passage  and  publi- 
cation. 
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Abandoned  tracks :  removal  of,  Chi- 
cago, 161 ;  franchise  forfeited, 
237 ;  to  be  removed,  Massachu- 
setts, 262 ;  Des  Moines,  272 ; 
Providence,  282 ;  Minneapolis, 
289;  Topeka,  299;  Kansas  City, 
Mo.,  321 ;  to  be  rented  or  removed 
by  city,  Trenton,  413  ;  to  revert  to 
city,  Cleveland  subvyay,  548.  See 
Tracks. 

Abandonment :  Pittsburgh,  218 ; 
Pennsylvania,  222 ;  disuse  to  con- 
stitute, Rochester,  227 ;  may  be 
required,  Dist.  of  Columbia,  249 ; 
Des  Moines,  275  ;  consent  of  abut- 
ting owners  required,  Baltimore, 
308 ;  required  on  certain  streets, 
Kansas  City,  Mo.,  314 ;  of  tracks 
before  completion,  Trenton,  415 ; 
right  of,  Pennsylvania,  453 ;  of 
service,  control  of,  735.  See 
Tracks. 

Abutting  property :  interest  of  own- 
ers. In  street  railways,  11-13 ;  af- 
fected by  change  of  motive  power, 
22,  23 ;  by  increase  of  traffic,  25 ; 
damages  to,  37 ;  consent  of  own- 
ers required  in  New  York  state, 
108,  120,  620 ;  consent  of  owners, 
Brooklyn,  117,  119,  120,  121,  122; 
not  revoked  by  repeal  of  street 
railway  charter.  New  York,  124 ; 
consent  of  owners  for  double 
track  required,  Chicago,  145 ;  pe- 
tition of  owners,  Chicago,  147 ; 
consents,  Cleveland,  190 ;  depreci- 
ation of,  Philadelphia,  194 ;  rights 
of,  Pennsylvania,  223 ;  assess- 
ment for  street  widening.  New 
Bedford,  257 ;  owners  to  be  repaid 
for  paving  done,  Des  Moines,  270 ; 
owners  to  be  compensated,  Iowa, 
279 ;  consent  for  abandonment  of 


tracks,  Baltimore,  308 ;  consent 
for  extensions,  Kansas  City,  Mo., 
313 ;  rights  of  owners  in  relation 
to  change  of  routes,  314 ;  com- 
pensation for  damages,  Seattle, 
388 ;  consent,  Dallas,  401 ;  repay- 
ment for  paving,  Trenton,  415 ; 
consent  required.  New  York,  437 ; 
for  rapid  transit  lines,  440 ;  dam- 
age claims  on  account  of  elevated 
railroads,  457 ;  damages  on  ac- 
count of  street  railways,  489  ;  con- 
sents for  subways,  516,  527-528, 
627 ;  consents  for  extensions, 
Springfield,  111.,  592 ;  owners  to 
participate  in  assessment  of  dam- 
ages, Newport,  Ky.,  603 ;  consents 
for  toll  roads,  New  York,  610; 
owners  to  dictate  kind  of  paving, 
Cleveland,  612 ;  damages  on  ac- 
count of  union  passenger  station, 
Washington,  618 ;  consents,  Kan- 
sas City,  Mo.,  639 ;  damages,  De- 
troit, 662-663 ;  written  consent 
for  spur  tracks,  Los  Angeles,  667 ; 
constitutional  provision  for  con- 
sents suggested,  706 ;  refusal  of 
consent  not  to  be  final  bar,  711 ; 
damages  paid  by  elevated  roads. 
New  York,  768 ;  damages  paid  to 
be  included  in  capital  value,:  792. 
See  Damages,  Indemnity. 
Acceptance  :  required,  31-32  ;  street 
railway  companies.  New  York 
City,  103,  105,  106,  110;  written, 
required,  125 ;  includes  surrender 
of  old  grants,  Cleveland,  191 ;  of 
new  terms,  Philadelphia,  200-201 ; 
required,  Pittsburgh,  216 ;  New 
Bedford,  258;  Des  Moines,  270, 
272 ;  Providence,  282 ;  Minneapo- 
lis, 290  ;  St.  Paul,  295  ;  ordinance 
made  a  contract  by,  Kansas  City, 
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Mo.,  312 ;  required,  Cincinnati, 
326 ;  of  new  and  surrender  of 
prior  franchises,  Indianapolis, 
371 ;  to  be  filed,  Milwaukee,  384  ; 
required,  Tacoma,  410-411 ;.  Tren- 
ton, 417  ;  Buffalo,  426 ;  Chicago, 
.468-469,  540;  required  of  as- 
signee, 474  ;  required,  Toledo,  576  ; 
Kansas  City,  Mo.,  606. 

Accidents :  cost  of,  to  New  York 
City  street  railways,  71 ;  pay- 
ment for,  90 ;  report  of,  required 
In  Dlst.  of  Columbia,  244 ;  ex- 
cuse for  delay,  Kansas  City,  Mo., 
322 ;  report  of,  Buffalo,  424 ;  pre- 
vention of,  on  elevated  roads.  New 
York  City,  444 ;  Investigation  of, 
by  state  commissions,  741-742. 
See  Damages,  Safety  require- 
ments. 

Accountants :  employment  of,  761- 
762. 

Accounts :  publicity  of,  in  damage 
settlements,  72 ;  publicity  and  pre- 
scribed forms  of,  85-86 ;  super- 
vision of,  95 ;  under  Chicago  set- 
tlement ordinances,  153-154,  166- 
168,  169 ;  under  Cleveland  settle- 
ment, 173,  190 ;  under  Philadel- 
phia settlement,  207,  209,  211; 
books  open  to  inspection,  Pitts- 
burgh, 215 ;  Inspection  permitted, 
Kansas  City,  Mo.,  313 ;  Cincin- 
nati, 327,  331 ;  San  Francisco, 
336 ;  auditor  may  examine,  every 
six  months,  Richmond,  Va.,  343- 
344  ;  to  be  kept  within  city,  345 ; 
Inadequate  provision  for  pub- 
licity of,  Detroit,  362 ;  inspection 
permitted,  Seattle,  390 ;  Buffalo, 
424  ;  appraisers  to  have  access  to, 
Chicago,  473 ;  of  construction  cost 
to  be  filed,  Cambridge,  508;  of 
subway  contractor  open  to  inspec- 
tion. New  York  City,  511 ;  to  be 
kept  according  to  prescribed  form, 
522 ;  open  to  inspection,  524,  531  ; 
of  telephone  and  freight  tunnel 
company,  Chicago,  540,  541  ;  to 
be  kept  in  prescribed  form,  open 
to  inspection,  Cleveland  subways, 
547 ;  inspection  permitted,  Kan- 
sas  City,   Mo.,   605,   646  ;   open   to  J 


city  and  to  company  wishing  iet- 
minal  facilities,  Duluth,  654 ;  in- 
spection permitted,  Portland,  Ore., 
market,  677 ;  ferry  receipts  to  be 
kept  separate,  New  York  City, 
682  ;  publicity  recommended,  699  ; 
forms  should  be  prescribed,  700-; 
uniform  accounts  and  reports  un- 
der state  supervision,  739,  740 ; 
confusion  of,  785-787.  See  In- 
spection, Publicity,  Public  con- 
trol.   Supervision. 

Acts  of  God.  See  Construction, 
Delay,  Time  limit. 

Adams,  Charles  Francis,  239. 

Additions.  See  Betterments,  Con- 
struction, Equipment,  Improve- 
ments. 

Administration :  expense  of,  in  New 
York    City    subway    contract,    522. 

Advertising :  in  street  cars,  80-81 ; 
for  bids.  New  York  street  rail- 
ways, 108 ;  of  franchises,  Balti- 
more, 311 ;  of  applications  for 
franchises,  Cincinnati,  326 ;  not 
required,  328 ;  of  proposed  fran- 
chise, Detroit,  362 ;  for  proposals 
of  purchase  at  expiration  of  fran- 
chise, BuflCalo,  419-420 ;  forbidden 
on  elevated  structures,  Chicago, 
475 ;  in  Boston  subways,  501, 
505 ;  in  New  York  subways,  512- 
513,  515,  .524-525;  for  subway 
bids,  516,  520 ;  forbidden  on  con- 
necting railroad  structures,  New 
York  City,  631 ;  permitted  In  ter- 
minal tunnel,  Boston,  635 ;  de- 
posit required  to  pay  cost  of,  Los 
Angeles,  667-668 ;  in  newspapers 
in  company's  campaign  for  new 
franchises,  Oklahoma  City,  723- 
727 ;  incidental  expense  of,  to  he 
included  in  capital  value,  792. 
See   Applications,    Notices. 

Advisory    Initiative.      See    Initiative 

Age.     See  Depreciation. 

Agreements  between  companies :  con- 
trol of,  Chicago  elevated  roads, 
481-482 ;  by  state  commissions, 
736.  See  Assignment',  Consolida- 
tion, Joint  use,  Joint  use  of 
tracks.  Lease. 

Alleys.     See   Streets. 
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Alvord,  John  W. :  quoted  on  cost  of 
reproduction,  789-790 ;  on  going 
value,  795. 

Amendment :  of  street  railway 
grants,  by  Congress,  241 ;  of  street 
railway  franchise,  Saginaw,  386 ; 
Tacoma,  411  ;  of  elevated  railroad 
charter,  Brooklyn,  447,  448 ;  Bos- 
ton, 457,  459 ;  of  New  York  rapid 
transit  act,  519  ;  of  Chicago  tele- 
phone and  tunnel  franchise,  535, 
541 ;  of  Cleveland  subway  fran- 
chise, 544 ;  of  interurban  fran- 
chises. Salt  Lake  City,  560.  See 
Constitutional  amendments.  Res- 
ervation of  right. 

Amortization :  of  street  railway 
properties,  necessary,  29,  140 ;  out 
of  earnings,  48-49 ;  out  of  sur- 
plus, 80 ;  of  depreciation,  91 ;  dis- 
cussion of,  92-94 ;  of  cost  of  sub- 
way construction.  New  York,  519- 
520;  fund  for,  521-522,  523-524; 
statutory  provisions  for,  sug- 
gested, 707 ;  of  public  utility  in- 
vestments, TTO,  800,  805 ;  of  in- 
tangibles appraised  as  capital 
value,  794.  See  Bonds,  Sinking 
funds. 

Ann  Arbor :  regulation  of  cabs  and 
omnibuses,  689-690. 

Annulment :  of  Rochester  franchises, 
227 ;  condition  of,  Boston  subway 
contract,  501-502.  See  Forfeit- 
ure, Repeal,  Reservation  of  right. 
Revocation. 

Appliances.  See  Brakes,  Equipment, 
Fenders,  Fixtures,  Safety  require- 
ments. 

Applications:  for  street  railway 
franchises,  New  York,  121 ;  to 
secretary  of  state,  Pennsylvania, 
221 ;'  must  specify  streets,  Des 
Moines,  275 ;  duplicate,  required, 
Cincinnati,  325 ;  required,  San 
Francisco,  335 ;  for  spur  tracks, 
Los  Angeles,  667 ;  for  ferry  leases, 
California,  687 ;  must  be  referred 
to  utility  commission,  Los  An- 
geles, 748 ;  careful  scrutiny  of, 
required,  756-757.  iSee  Advertis- 
ing,   Notices. 

Apportionment :  of  gross  receipts  tax 


between  city  and  suburbs.  Provi- 
dence, 284-285  ;  according  to  mile- 
age, Boston  Elevated  Railway. 
459. 

Appraisal :  to  determine  purchase 
price,  50 ;  for  renewal  of  fran- 
chises, New  York  City,  131 ;  of 
compensation  for  joint  use  of 
tracks,  132 ;  of  Cleveland  street 
railways,  186,  189;  purchase 
price,  Pittsburgh,  215 ;  Topeka, 
300  ;  of  property  at  expiration  of 
grant,  Buffalo,  419-420 ;  of  ele- 
vated railway,  Chicago,  473 ;  of 
telephone  and  tunnel  property, 
538 ;  by  experts,  761-762 ;  Capi- 
talization, Capital  Value,  Apprais- 
als and  Purchase  Price,  chap. 
xlv,  780-802;  elements  to  be 
considered  in  appraisals,  787-790. 
See  Arbitration,  Arbitrators,  Pur- 
chase price. 

Appreciation :  in  land  values,  labor 
and  materials,  easements  and 
franchise  rights,  795-797.  See 
Increment. 

Approaches.  See  Bridges,  viaducts 
and  approaches. 

Arbitration :  of  labor  disputes,  96- 
97 ;  of  purchase  price,  Chicago, 
144 ;  of  disputes  about  operation, 
Cleveland,  173,  174-177,  179,  181, 
182,  185 ;  of  compensation  for 
joint  use,  Des  Moines,  272 ;  of 
compensation  to  city.  Providence, 
284 ;  of  purchase  price,  St.  Paul, 
293 ;  of  value  of  paving  materials, 
Topeka,  299 ;  of  selling  price  of 
omnibus  lines,  Baltimore,  308 ;  of 
purchase  price  of  street  railway. 
308 ;  of  compensation  for  joint 
use  and  transfer  of  tracks,  Cin- 
cinnati, 327,  328 ;  Richmond,  Va., 
343 ;  of  purchase  price,  Detroit, 
358 ;  for  joint  use,  Columbus, 
366 ;  Milwaukee,  380 ;  of  disputes 
with  employees,  Seattle,  390,  392; 
for  joint  use,  393-394 ;  of  pur- 
chase price,  Los  Angeles,  397 ;  of 
necessity  for  extensions,  Jackson- 
ville, 406-407 ;  for  joint  use,  Tren- 
ton, 416 ;  of  transfer  arrange- 
ments,    416 ;     of    purchase    price, 
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417 ;  of  labor  disputes,  417 ;  of 
purchase  price,  Buffalo,  427 ;  of 
joint  use.  Wheeling,  428 ;  of  sub- 
way cost.  New  York  City,  525- 
526 ;  for  revaluation  of  tunnel 
franchises,  532 ;  of  value  of  Cleve- 
land subways,  550 ;  for  joint  use 
of  interurban  tracks,  Milwaukee, 
571-572 ;  of  purchase  price,  Port- 
land, Ore.,  578 ;  for  joint  use, 
Columbus,  585  ;  of  purchase  price, 
Cleveland,  612 ;  of  railroad  ter- 
minal rental,  New  York  City,  624  ; 
of  purchase  price  of  joint  interest 
in  terminal  tracks,  Seattle,  650. 
See  Appraisal,  Arbitrators,  Com- 
pensation, Employees,  Joint  use 
of    tracks,    Purchase    price. 

Arbitrators,  _  method  of  choosing : 
Topeka,  300 ;  Baltimore,  311 ; 
Cincinnati,  328  ;  Detroit,  358  ;  Mil- 
waukee, 380 ;  Seattle,  394 ;  Los 
Angeles,  397 ;  Jacksonville,  406- 
407 ;  Trenton,  416 ;  Cleveland, 
612. 

Arnold,  Bion  J. :  quoted  on  track 
separation,  60-61 ;  supervising 
engineer,  Chicago  traction,  153, 
158,  168  ;  on  standard  of  mainten- 
ance,  798. 

Assessment:  relation  to  muniicipal 
debt,  Chicago,  150 ;  of  franchise 
values,  777-778.  See  Special  as- 
sessments,   Taxation,    Taxes. 

Assignment :  consent  of  council  re- 
quired. New  York  City,  107  ;  Rich- 
mond, Va.,  344 ;  copy  of,  to  be 
filed,  Seattle,  392,  396;  forbidden, 
Chicago,  472 ;  of  subway  lease,  re- 
quires, approval.  New  York  City, 
514 ;  assignee  to  be  corporation 
subject  to  laws  of  New  York,  530 ; 
approval  by  public  service  com- 
mission required,  533 ;  of  tele- 
phone and  tunnel  franchises, 
Chicago,  542;  to  be  filed  with 
city  auditor,  Portland,  Ore.,  577 ; 
consent  of  city  required,  Indian- 
apolis, 584 ;  assignee  bound  by 
terms  of  grant,  Kansas  City,  Mo., 
647 ;  of  ferry  lease  forbidden.  New 
York  City,  683 ;  requires  approval 
of    utilities    commission,    Los    An- 


geles, 749.  See  Consent,  Consoli- 
dation, Lease. 

Auction.     See  Sale  of  franchises. 

Automobiles :  special  roads  for,  606- 
607 ;  bus  line  in  Belle  Isle  park, 
Detroit,  691. 

Auxiliary  enterprises :  in  Boston 
subways,  500-501,  505 ;  In  termi- 
nal tunnel,  635.  See  Advertising, 
Newspapers. 

Baby  buggies :  on  street  cars,  82. 

Baggage :  transfer  of,  226 ;  extra 
fare  charged  for,  Saginaw,  386 ; 
on  interurban  cars,  Kalamazoo, 
557 ;  Indianapolis,  582.  See  Dogs, 
Express,  Transportation. 

Baltimore :  street  railway  franchises 
of,  307-311 ;  regulation  of  freight 
transportation,  563 ;  compensation 
for    interurban    franchise,    568. 

Bells.     See  Safety  requirements. 

Belt  line  railroads :  in  Kansas  City, 
Mo.,  639-648.  See  Terminal  fa- 
cilities. 

Betterments :  paid  for  out  of  earn- 
ings, 786-787.  See  Construction, 
E'quiipment,  Extensions,  Improve- 
ments. 

Bettman,  Alfred :  quoted  in  regard 
to  Cincinnati  franchise,  332. 

Bicycle  paths :  franchises  for,  au- 
thorized in  California,  607. 

Bids :  proposals  lequlred  for  opera- 
tion of  tunnels,  Chicago,  539.  See 
Advertising,  Applications. 

Bond :  bidders  must  file,  San  Fran- 
cisco, 335.  See  Damages,  Indem- 
nity, Security  fund. 

Bonds :  relation  to  stocks,  28 ;  muni- 
cipal, paid  when  due,  30,  805 ; 
stockholders  liable  for,  Brooklyn, 
117 ;  self-sustaining,  in  New  York 
City,  140,  517-518,  519;  of  Cleve- 
land street  railways,  180,  183-184, 
185-186,  188;  Pittsburgh,  218; 
limited,  Connecticut,  238 ;  District 
of  Columbia,  247 ;  Massachusetts, 
262  ;  Wilmington,  302  ;  extending 
beyond  franchise  term,  Richmond, 
Va.,  348 ;  for  Boston  subways, 
494,  496 ;  for  New  York  subway, 
511 ;   exchanged   for  bridge   stock, 
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New  York  City,  600-601 ;  Issues 
of,  in  excess  of  debt  limit,  699, 
701,  706 ;  relation  to  stocks,  781- 
783 ;  discounts  on,  783-784.  See 
Amortization,  Capitalization,  Debt 
limit,  Interest,  Investment,  Lien, 
Securities,  Sinking  fund. 

Bonus :  capital  stock  issued  as,  26 ; 
included  in  purchase  price,  48 ;  In 
Chicago  settlement,  155-157,  170 ; 
in  Cleveland  settlement,  185,  187- 
188 ;  in  transfer  of  Chicago  ele- 
vated road,  486 ;  purchase  of  sub- 
ways. New  York,  519,  526 ;  as 
compensation  for  compulsory  sale, 
Chicago,  538 ;  included  in  valua- 
tion, Cleveland  rolling  road,  613 ; 
discussion  of,  801.  See  Purchase 
price. 

Boston :  experience  of,  in  joint  use 
of  tracks,  44 ;  street  railways, 
249-256;  rapid  transit,  431-432; 
elevated  railways,  456-464 ;  sub- 
ways, 493-509 ;  tunnel  terminal 
franchise,  634-636 ;  transit  com- 
mission of,  759,  760 ;  lease  of  city 
subways,    807-808. 

Boulder,  Colo. :  compensation 

scheme,  for  interurban  franchise, 
567,  570. 

brakes :  automatic,  61 ;  in  Chicago 
franchises,  162 ;  may  be  ordered 
by  railroad  commissioner,  Con- 
necticut, 288 !  required  for  elevated 
trains,  New  York  City,  444 ;  to  be 
operated  by  signals,  510 ;  for  in- 
terurban cars,  553 ;  Salt  Lake 
City,  558;  Detroit,  562;  Spring- 
field, 111.,  588.  See  Safety  require- 
ments. 

Bribery :  forfeiture  as  penalty  for, 
99 ;  franchise  obtained  by,  New 
York   City,    111.      See   Corruption. 

Bridges,  viaducts  and  approaches : 
used  for  street  railways,  67 ;  in 
New  York  City  street  railway 
franchises,  104,  105 ;  charge  for 
cars  crossing,  Philadelphia,  197 ; 
Joint  use  of  tracks  over,  Connecti- 
cut, 237-238 ;  street  railways  on 
Deg  Moines,  276 ;  paving  on,  Iowa, 
280 ;  to  be  built  by  company,  To- 
peka,    298;    over    ?teaqi    railrpa^ 


tracks,  Kansas  City,  Mo.,  314 
division  of  expense,  319  ;  to  be  re 
constructed  by  company,  Denver, 
325 ;  viaduct  to  be  built  by  citj 
Jacksonville,  406 ;  viaducts  to  be 
strengthened  or  built  by  com 
pany,  Tacoma,  412 ;  city  may  pur 
chase,  Trenton,  417 ;  plans  to  be 
approved  by  city,  Boston,  456,  460 
to  be  strengthened  at  company's 
expense,  458 ;  joint  construction 
462 ;  company  must  adjust 
grades  of  elevated  road  to,  Chi 
cago,  467 ;  company  must  build 
475 ;  must  strengthen,  478-479 
city  must  strengthen  and  build, 
Boston,  495,  496 ;  exclusive  use  of, 
Philadelphia,  543-544 ;  Bridge, 
Viaduct  and  Road  Franchises, 
chap.  XXXV,  593-606;  in  Wash- 
ington, 617 ;  across  railroad 
tracks,  in  New  York  City,  621- 
622,  629 ;  detailed  provisions  for, 
Kansas  City,  Mo.,  640-641 ;  joint 
use  of,  643-644  ;  plans  of  construc- 
tion, Chicago,  659-660 ;  across  de- 
pressed tracks,  Milwaukee,  661- 
662 ;  apportionment  of  cost,  Mem- 
phis, 662.  iSee  Paving,  Streets, 
Tolls. 

Brokerage :  in  Chicago  street  rail- 
way franchises,  153 ;  discussion 
of,  791. 

Brooklyn ;  spur  tracks,  83 ;  street 
railway  franchises,  114-120 ;  ele- 
vated railway  franchises,  446-450 ; 
bridge  franchises,  597,  599 ;  docks, 
675 ;  early  rapid  transit  commis- 
sions of,  758-759.  See  New  York 
City. 

Buffalo  :   street,  railways,  417-427. 

Buildings.  See  Car  barns.  Car  shops. 
Moving  buildings.   Offices. 

Bulkheads.     See  Docks,  Fixtures. 

Bus.    See  Omnibus. 


Cable  system :  referred  to,  20,  21, 
23,  65 ;  in  Chicago,  150,  158,  159  ; 
in  Philadelphia,  199 ;  in  Provi- 
dence, 285 ;  in  Kansas  City,  Mo., 
312 ;  to  be  replaced,  Denver,  325 ; 
for    elevate<J     railroad     operation, 
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New  York  City,  434,  437.  See 
Motive  power. 

California :  general  laws  relating  to 
street  railways,  333-334 ;  ferries, 
685-687. 

Cambridge :  elevated  railroads,  456, 
462-464  ;  subways,  505-509. 

Campaign  of  education.  See  Adver- 
tising. 

Capitalization :  of  street  railways, 
18-20 ;  affected  by  changes  In  mo- 
tive power,  21 ;  by  increase  of 
land  values,  21-22,  615 ;  develop- 
ment of  street  railway,  25-30,  48 ; 
discussion  of,  87-89 ;  franchise 
provision.  New  York  City,  116 ;  of 
street  railways.  New  York  City, 
139 ;  Chicago,  148 ;  Cleveland, 
177 ;  capital  value,  Cleveland 
street  railways,  182-185,  188,  189, 
191 ;  of  Philadelphia  street  rail- 
ways, 202-205.  207-208 ;  capital 
stock,  Pittsburgh,  218 ;  issues  of 
capital  stock  to  be  reported,  Dist, 
of  Columbia,  243,  244  ;  amount  to 
be  Issued,  247 ;  of  street  railways, 
Massachusetts,  252 ;  income  on 
stock  guaranteed,  Boston,  253 ; 
tax  on  capital  stock,  Massachu- 
setts, 255 ;  annual  report  of,  265  ; 
of  street  railways.  Providence, 
287 ;  Wilmington,  Del.,  302 ;  re- 
port of,  Buffalo,  423 ;  subscrip- 
tions to  stock  of  rapid  transit 
companies,  New  York  City,  440 ; 
investment  in  subways,  511 ;  con- 
tTol  of,  by  state  commissions,  737- 
739,  749-750  ;  Capitalization,  Capi- 
tal Value,  Appraisals  and  Pur- 
chase Price,  chap,  xlv,  780—802. 
See  Amortization,  Bonds,  Securi- 
ties, Stocks. 

Car  barns :  franchise  provision  for. 
New  York  City,  111 ;  in  Chicago 
settlement  franchises,  159.  See 
Equipment,    Offices. 

Car  licenses :  discussion  of,  98,  774  ; 
in  New  York  City,  110,  112,  113, 
115,  117 ;  fees  deducted  from 
franchise  tax,  128 ;  in  Chicago, 
148;  Philadelphia,  196,  197,  210, 
213;  Pittsburgh,  215-218,  220- 
221 ;    Rochester,    226-227 ;    Nash- 


ville, 232  ;  Dist.  of  Columbia,  243  ; 
Minneapolis,  290 ;  St.  Paul,  292 ; 
Baltimore,  307,  310  ;  Kansas  City, 
Mo.,  313 ;  superseded  by  fixed  pay- 
ments, Denver,  324 ;  by  lineal 
foot  of  car  length,  Cincinnati, 
327,  329,  3ai ;  in  San  Francisco, 
335,  338 ;  Seattle,  388 ;  after  8 
per  cent  dividends,  Trenton,  413 ; 
special  fees,  414 ;  in  Buffalo,  418 ; 
Chicago  elevated  road,  468 ;  inter- 
urban  cars,  Detroit,  562. 

Car  mileage :  payments  by,  Cleve- 
land, 179-181,  189;  in  Connecti- 
cut, 234^235 ;  in  Richmond,  Va., 
347  ;  report  of,  Buffalo,  424  ;  com- 
pensation based  on,  Springfield, 
111.,  590. 

Car  number :  In  Rochester,  226 ; 
Providence,  282 ;  Detroit,  353 ; 
Trenton,  414;  Buffalo,  418.  See 
Car  licenses. 

Cars :  kind  of,  prescribed,  Brooklyn, 
115 ;  New  York  City,  134 ;  Chi- 
cago, 159,  161-162 ;  Cleveland, 
176;  Dist.  of  Columbia,  242,  247; 
report  of  number  and  cost,  244 ; 
must  be  sanitary,  249 ;  of  best 
style,  Des  Moines,  270  ;  failure  of 
company  in  regard  to,  276 ;  latest 
improvements  required,  Minne- 
apolis, 291,  294-296;  vestibules 
required,  Wichita,  301 ;  provisions 
of  Kansas  City  franchise,  316- 
317 ;  subject  to  approval,  Cincin- 
nati, 331-332;  to  be  kept  neat, 
Richmond,  Va.,  341,  345 ;  of  mod- 
ern design,  Detroit,  353 ;  require- 
ments for,  Columbus,  365,  367 ; 
Indianapolis,  375,  376 ;  style  of, 
Saginaw,  386;  must  be  up  to  date, 
Jacksonville,  407 ;  company's 
name  to  be  on,  Buffalo,  425  ;  open, 
426 ;  location  of  yards  to  be  ap- 
proved, Chicago,  484 ;  street  cars 
in  subway,  Boston,  496,  505 ;  re- 
quirements In  New  York  subway, 
509-510 ;  street  cars  in  subway, 
Philadelphia,  542;  of  Cleveland 
subways,  548 ;  weight  of  inter- 
urban,  553 ;  local  service  of  Inter- 
urban,  556-558;  freight,  Detroit, 
562 ;    style   of   interurban,    Indian- 
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apoHs,  583 ;  numlier  in  train,  New 
Yorl£  City,  634.  See  Brakes, 
Equipment,  Fenders,  Heating, 
Liglitlng,  Pay-enter  cars,  Safety 
requirements.  Ventilation,  Vesti- 
bules. 

Car  shops :  to  be  located  in  city, 
Springfield,  111.,   592. 

Chartered  cars.     See  Special  cars. 

Charters,  city :  provisions  affecting 
franchise-granting,  33 ;  Greater 
New  Yorlf,  127-128  ;  Chicago,  147- 
Baltimore,  310-311 ;  San  Francis- 
co, 334-336 ;  grant  subject  to, 
Dallas,  402 ;  may  be  framed, 
adopted  and  amended  by  cities, 
Michigan,  702 ;  franchise  provi- 
sions to  be  included,  in,  706-708  ; 
provisions  of  new  charter  pro- 
posed for  New  York  City,  758. 

Charters,  corporate :  to  be  subsidi- 
ary to  local  franchise,  Memphis, 
709. 

Chicago :  street  railway  settlement, 
33,  39,  48,  60,  chap,  xxv,  141- 
172,  728-729;  franchise  provi- 
sions for  municipal  purchase  of 
street  railways,  49-50,  93 ;  for 
supervision,  95 ;  indeterminate 
franchise  in,  240,  241 ;  rapid  tran- 
sit in,  432 ;  elevated  roads,  464- 
487 ;  subway  provisions  of  trac- 
tion ordinances,  533-534 ;  tele- 
phone and  freight  tunnel  fran- 
chise, 535-542 ;  track  elevation, 
655-656,  658 ;  spur  tracks,  670- 
672 ;  referendum  in,  715 ;  advis- 
ory initiative  in,  717 ;  expert 
committees  dealing  with  franchise 
matters,  759. 

Chicago     Street     Railway      Commis- 
sion: report  of,  35,   96. 
-Cincinnati:      street      railway      fran- 
chises,   325-333 ;    toll    bridges    to, 
602-603. 

City  Island :  bridge  franchise,   599. 

City  limits :  franchise  conditions  to 
cover  lines  in  territory  subse- 
quently annexed,  Milwaukee,  381- 
382 ;  Seattle,  392.  See  Territory 
included  in  franchise  grants. 

Civic  beauty :  appearance  of  streets 
to    be    improved,    New    York    ele- 


vated railroad  franchise,  436 ; 
elevated  structures  to  present  a 
"  tasteful  appearance,"  444 ;  Im- 
portance of  attractive  approaches 
on  railroads,  657.  See  Advertis- 
ing,   Parks,    Shade   trees. 

Civil  service.     See  Merit  system. 

Clearance :  in  Cleveland  subways, 
546,  551 ;  of  bridges  and  viaducts, 
593 ;  of  proposed  Hudson  river 
bridge,  602 ;  of  Ohio  river  bridge, 
603  ;  of  bridges  and  viaducts.  New 
York  City,  631 ;  of  viaducts  and 
subways,  Kansas  City,  Mo.,  641 ; 
Chicago,  658-659.  See  Bridges, 
viaducts  and  approaches,  Elevated 
railways.   Grade  crossings.  Height. 

Cleveland :  low-fare  street  railway 
franchise,  33,  39,  75,  chap,  xxv, 
141-143,  172-101 ;  appraisal  pro- 
visions, 51 ;  automatic  readjust- 
ment of  fares,  79,  493  ;  regulation 
of  capitalization,  87 ;  supervision, 
95 ;  indeterminate  franchise  in, 
240,  241 ;  subway  franchises, 
544-551 ;  rolling  road  franchise, 
611-613 ;  spur  track  grant,  674 ; 
.  referendum  in,  715-716 ;  Mayor 
Johnson's  leadership,  729-731 ; 
standard  of  street  railway  main- 
tenance, 797. 

Clocks :  in  street  ears,  Milwaukee, 
383. 

Coach  line :  Fifth  Avenue,  New  York 
City,  franchises,  692-694.  See 
Omnibus. 

Columbus,  O. :  street  railway  fran- 
chises, 363-370 ;  interurbau  fran- 
chises, 567,  584-587. 

Columns :  of  elevated  railways.  New 
York  City,  434,  438,  442-443 ; 
Brooklyn,  446 ;  Chicago,  466,  469- 
471,  472,  473,  476,  477,  480,  481, 
487. 

Combination.     See  Consolidation. 

Commissioners:  of  rapid  transit. 
New  York  City,  439,  442,  625- 
626,  627,  628 ;  Brooklyn,  448 ; 
to  have  no  flnancial  interest  in 
public  utility  corporations,  749, 
751,   752. 

Commissions  :  discussion  of,  94-95  ; 
railroad,    of    Massachusetts,    456- 
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462,  502,  635 ;  Boston  transit, 
493-497,  500,  501,  502,  503,  504  ; 
municipal  art.  New  Yorls  City, 
631 ;  expert,  for  regulation  of  pub- 
lic utility  corporations,  708 ; 
Supervision  of  Local  Utilities  by 
State  Commissions,  chap.  xli, 
732-745.  See  Public  service  com- 
missions. Public  utilities.  Public 
utilities  commission.  Public  utili- 
ties department. 

Commutation  tax.  See  Paving  obli- 
gations. Taxes. 

Commutation  tickets.  See  Reduced 
rates. 

Compensation :  for  joint  use  of 
tracks,  43-44  ;  in  case  franchise  Is 
revoked,  47 ;  for  franchises,  97- 
98 ;  for  use  of  tracks,  New  York 
City,  113 ;  for  franchises,  114 ; 
under  Greater  New  York  charter, 
128;  under  standard  franchise. 
New  York  City,  130-131,  138;  for 
joint  use  of  tracks.  New  York 
City,  132 ;  modification  of  South 
Shore  Traction  grant,  13T ;  for 
joint  use  of  subway  tracks,  Chi- 
cago, 160,  161 ;  for  street  railway 
franchises,  164-166 ;  for  use  of 
city  tracks,  Cleveland,  190 ;  statis- 
tics of  compensation,  Philadel- 
phia, 204-205 ;  for  franchise 
grants,  Pittsburgh,  218 ;  gross  re- 
ceipts and  dividend  tax,  Boston, 
254 ;  annual  payment  or  percent- 
age of  gross  receipts.  New  Bed- 
ford, 257 ;  for  joint  use,  Des 
Moines,  272 ;  to  abutters,  Iowa, 
279  ;  under  general  laws  of  Rhode 
Island,  283 ;  difference  between 
taxes  and  3  per  cent,  of  gross  re- 
ceipts, St.  Paul,  295 ;  increased  to 
6  per  cent.,  297 ;  contribution  to- 
ward public  improvements,  297 ; 
Street  Railway  Franchises  granted 
for  Compensation,  chap,  xxix, 
306-348 ;  percentage  of  gross  re- 
ceipts, Baltimore,  309 ;  elaborate 
specifications  for,  Kansas  City, 
Mo.,  312-313 ;  for  use  of  city  loop, 
315 ;  in  monthly  instalments,  Den- 
ver, 324 ;  for  joint  use  of  tracks, 
C!incinnati,    327 ;    rental    for    city 


tracks  on  viaduct,  331 ;  percent- 
age of  gross  receipts,  San  Fran- 
cisco, 335 ;  Richmond,  Va.,  343- 
344 ;  for  joint  use  of  tracks,  De- 
troit, 357 ;  Columbus,  0.,  366- 
367 ;  yearly  payment  for  park 
purposes,  Indianapolis,  376-377 ; 
for  joint  use  of  tracks,  378 ;  Mil- 
waukee, 380-381 ;  power  for  draw- 
bridges, 383  ;  free  transportation, 
384  ;  for  joint  use  of  poles,  Sagi- 
naw, 387 ;  for  joint  use  of  tracks, 
Seattle,  393-394 ;  a  stated  sum, 
Dallas,  402,  403 ;  for  joint  use  of 
tracks,  403-404 ;  Trenton,  416 ; 
Buffalo,  422-423 ;  percentage  of 
gross  receipts  to  city,  424 ;  yearly 
payments  per  mile  of  route. 
Wheeling,  428 ;  for  joint  use  of 
tracks,  428 ;  percentage  of  net 
receipts.  Ninth  avenue  elevated 
road.  New  York  City,  436 ;  to 
elevated  roads  for  carrying  mail, 
441 ;  per  mile  of  track,  Chicago 
elevated  roads,  469,  475 ;  percent- 
age of  maintenance  and  cost  of 
bridge  and  viaduct,  475 ;  percent- 
age of  gross  receipts,  482-483  ;  to 
be  fixed  by  contract  for  Boston 
subway,  496 ;  under  new  rapid 
transit  law.  New  York  City,  520 ; 
for  McAdoo  tunnels,  528-529  ;  for 
telephone  and  tunnel  franchise, 
Chicago,  540 ;  per  capita  of  resi- 
dent population,  Boulder,  567 ; 
per  passenger  carried,  Baltimore,  | 
568  ;  percentage  of  gross  receipts, 
Memphis,  568 ;  gross  receipts  tax 
and  street  improvement.  Salt  Lake 
City,  .568-569;  park  to  be  fur- 
nished, Nashville,  569 ;  yearly 
payments  and  free  service,  Dallas, 
569-570 ;  for  joint  use  of  inter- 
urban  tracks,  Milwaukee,  571-572  ; 
Toledo,  576 ;  for  Interurban  fran- 
chises, Portland,  Ore.,  577,  579 ; 
for  use  of  passenger  terminal,  In- 
dianapolis, 580 ;  per  round  trip, 
from  interurban  company,  584 ; 
for  trackage  rights,  584 ;  Colum- 
bus, 585 ;  cost  of  cleaning  and 
sprinkling,  585 ;  annual  sum  and 
car   mileage   tax,    Springfield,    111., 
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589,  500 ;  for  bridge  franchise, 
Kansas  City,  Mo.,  605 ;  fo  rail- 
road for  surrender  of  rights, 
Washington,  G18 ;  to  New  Yorli 
City  for  terminal  privileges,  622, 
623,  627,  630 ;  by  New  Haven 
railroad  for  trackage  rights  to 
Grand  Central  station,  623-625 ; 
per  foot  of  track,  by  freight  rail- 
road, New  York  City,  634 ;  for 
Joint  use  of  tunnel,  Boston,  635  ;  for 
tunnel  franchise,  635  ;  for  joint  use 
of  station  and  tracks,  Kansas  City, 
Mo.,  642 ;  for  use  of  viaducts  and 
subways,  644 ;  for  timber  de- 
stroyed, Seattle,  650 ;  for  joint 
use  of  terminal,  Nashville,  631 ; 
Duluth,  653-654 ;  for  terminal 
franchise,  654-655  ;  for  spur  track 
privileges,  666-667  ;  Chicago,  671  ; 
for  market  franchise,  Portland, 
Ore.,  677 ;  for  coach  franchise. 
New  York  City,  694  ;  recommenda- 
tion of  National  Municipal  League, 
700 ;  Compensation  for  Franchises 
and  Taxation  of  Public  Utility 
Properties,  chap,  xliv,  771-779. 
See  Car  licenses.  Fees,  Free  ser- 
vice, Gross  receipt's.  Lease,  Net  re- 
ceipts, Profits,  Purchase  price, 
Rental,   Sale  of  franchises.   Taxes. 

Competition :  futility  of,  in  street 
railway  business,  30-31,  90  ;  com- 
pared with  monopoly,  84-37 ;  in 
case  of  joint  use  of  tracks.  New 
York  City,  132;  in  Philadelphia, 
197 ;  In  Nashville,  232 ;  on  same 
tracks,  Boston,  251 ;  in  territory 
covered  by  exclusive  grant,  Wil- 
mington, Del.,  304 ;  more  than 
one  line  in  same  streets,  San 
Francisco,  334-335,;  of  low  fare 
system,  Detroit,  352 ;  for  exten- 
sions, 357 ;  in  Dallas,  405 ;  in 
Jacksonville,  406  ;  in  Buffalo,  424  ; 
)n  rapid  transit.  New  York  City, 
518 ;  lines  not  to  be  paralleled, 
Kalamazoo,  57.3-574;  joint  use  of 
tracks  denied  to  competing  com- 
pany, Toledo,  576 ;  attitude  of 
state  commissions  towards,   734. 

Compromise ;  of  gross  receipts  pay- 
ments, New  y9VlS  City,  126-137, 


Condemnation ;  right  of.  to  acquire 
utilities  45 ;  by  street  railways, 
Brooklyn,  119 ;  right  of,  given  to 
company,  Washington,  248 ;  right 
of  way  tor  elevated  road  fo  be  se- 
cured by,  Chicago,  468 ;  for 
bridge  and  approaches.  New  York 
City,  600 ;  for  Union  passenger 
station  site,  Washington,  617 ; 
city  to  start  proceedings  for  com- 
pany, Kansas  City,  Mo.,  643.  See 
Eminent    domain,    Rights   of    way. 

Conductors.     See  Employees. 

Conduits :  In  Chicago  settlement 
franchises,  159 ;  maps  of.  to  be 
filed,  Pittsburgh,  219  ;  council  may 
regulate.  Providence,  283 ;  for 
wires  on  elevated  roads,  Chicago, 
471,  474,  480  ;  in  Boston  subway, 
501  ;  in.  connection  with  subways. 
New  York,  520;  of  Illino:s  Tele- 
phone and  Telegraph  Company, 
Chicago,  535-542 ;  for  city  wires, 
in  Philadelphia  subway,  542 ;  to 
be  examined  every  6  months, 
Kalamazoo,  559.  See  Equipment, 
Fixtures,  Underground  construc- 
tion. 

Coney  Island:  fare  to,  78,  117,  118. 

Congestion  of  population,  gee  Popu- 
lation, Traflic. 

Congress :  franchise-granting  author- 
ity in  Dist.  of  Columbia,  241-243, 
244 ;  act  regulating  bridges  over 
navigable  waters,  and  grant  to  St. 
Louis  Electric  Bridge  Company, 
594-596.  See  District  of  Colum- 
bia, Washington. 

Connecticut ;  street  railways  of,  234- 
238. 

Consent :  of  local  authorities  re- 
quired. New  York,  102,  120,  437, 
620 ;  of  court  in  lieu  of  property 
owners',  121,  122,  437,  R2() ;  to 
revert  to  city  upon  repeal  of  cor- 
porate charter,  124  ;  city's  consent 
required  for  lease  or  consolidation, 
135 ;  of  property  owners  for 
double  track  on  State  St.,  Chicago, 
145 ;  of  local  authorities,  Illinois, 
147  ;  of  city,  Philadelphia,  194  ;  of 
local  authorities,  Pennsylvania, 
197,    200,    221,    g§2;    <)t    vouncils. 
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Philadelphia,  212 ;  Pittsburgh, 
215 ;  by  special  ordinance,  219 ; 
city's,  required  for  consolidation, 
Nashville,  232-233 ;  o(  company 
already  in  the  street,  268-26T  ;  tor 
new  grant,  where  franchises  are 
exclusive.  Providence,  283 ;  of 
local  ■authorities,  ,  Wilmington, 
Del.,  803 ;  of  abutters,  for  aban- 
donment of  tracUs,  Baltimore. 
308 ;  of  property  owners,  Cincin- 
nati, 326  ;  of  local  authorities  for 
abandonment,  California,  334 ;  of 
council,  Richmond,  Va.,  343,  344, 
345 ;  of  city,  for  removal  of 
traciss,  .Taclcsonville,  478  ;  of  prop- 
erty owners,  Kansas  City,  Mo., 
639.  See  Abutting  property. 
Local  authorities.  Municipal  con- 
trol. 

Consolidation  :  of  independent  street 
railway  companies,  22,  30-31 ; 
with  other  .utilities,  31 ;  of  Brook- 
lyn street  railways,  117,  118;  in 
New  York,  123 ;  consent  of  city 
required,  New  York  City,  135 ; 
authorized,  Chicago,  146 ;  sug- 
gested, 151 ;  of  street  railways, 
Philadelphia,  197,  199,  202  ;  Pitts- 
burgh, 214 ;  under  general  laws, 
Pennsylvania,  221,  223 ;  author- 
ized, Nashville,  231-233 ;  under 
special  acts,  Massachusetts,  252 ; 
of  all  transit  lines,  Boston,  254 ; 
In  Baltimore,  311 ;  in  Cincinnati, 
329 ;  in  Richmond,  Va.,  347 ;  in 
Detroit,  359 ;  in  Columbus,  363 ; 
In  Indianapolis,  380 ;  city's  con- 
sent required,  Milwaukee,  381  ; 
under  new  franchise,  Dallas,  402  ; 
of  electric  light  and  street  rail- 
ways, Jacksonville,  405 ;  in  Mem- 
phiis,  409 ;  in  Buffalo,  424 ;  in 
Philadelphia,  451,  453-454;  of 
I-Iudson  tunnel  companies.  New 
York  City,  532;  relation  of,  to 
over-capitaUzation,  T84, 

Constitutional  amendments :  requir- 
ing consent  of  local  authorities 
and  abuttors  to  street  railways, 
New  York,  120,  437,  620 ;  chang- 
Jpg  debt,'  UfflH  Qf  New  York  gity. 


'  140  ;  suggested  by  National  Muni- 
cipal   League,    699-700. 

Constitutional  limitations :  upon 
power  of  franchise  granting,  33 ; 
in  New  York  state,  120,  437,  620  ; 
requiring  consents  of  local  authori- 
ties, Illinois,  147 ;  debt  limit, 
150 ;  forbidding  special  charters, 
Pennsylvania,  197  ;  requiring  local 
consent  for  street  railways,  221 ; 
in  Delaware,  304 ;  In  Pennsyl- 
vania, 450 ;  Constitutional  and 
Statutory  Limitations  Affecting 
Franchise  Grants,  697-709 ;  In 
Michigan,  702;  suggested,  705- 
706. 

Construction :  dlfflculties  of  subsur- 
face, 14,  21 ;  cost  of  street  rail- 
way. In  New  York  City,  26 ;  statis- 
tics of  cost,  28 ;  maps  to  show 
type  of,  37 ;  period  allowed  for. 
New  York  City,  102,  108,  133; 
Chicago,  144 ;  Pennsylvania,  222- 
223 ;  Rochester,  226-227 ;  South 
Bend,  228  ;  expenditure  for,  speci- 
fied, Nashville,  233 ;  control  of, 
by  railroad  commission,  Connecti- 
cut, 236 ;  local  officials  not  to  ob- 
struct, Dlst.  of  Columbia,  243 ; 
time  allowed  for,  243 ;  report  of 
equipment,  243 ;  cost  of,  244 ; 
location  of  buildings,  246  ;  amount 
per  year  specified,  Des  Moines, 
268,  272 ;  control  of,  by  city. 
Providence,  281 ;  time  for,  282 ; 
regulation  of,  283 ;  time  for, 
Minneapolis,  289;  St.  Paul,  295; 
company  to  spend  stated  sum, 
Topeka,  300 ;  minimum,  speci- 
fied, Wichita,  301 ;  of  specific 
route  within  stated  time,  Wilming- 
ton, Del.,  303 ;  material  to  be 
purchased  in  Baltimore,  308 ; 
time  for,  Cincinnati,  326-327 ;  of 
extensions,  330  ;  reconstruction  by 
city's  order,  331 ;  under  general 
laws  of  California,  334  ;  time  for, 
Rtphmond,  Va.,  341 ;  work  and 
materials  to  be  satisfactory,  346- 
S47 1  time  allowed  on  extensions, 
Detroit,  .'?."i7  s  under  low-fare 
or^fPROeo,  858 ;  time  lo  bo  fixed 
l>y  bORVa  Q£  puhUc   wor^g,   JnaiaO' 


INDEX  OF  VOL.  II. 


843 


apolis,  375  ;  time  for,  Seattle,  393  ; 
Los  Angeles,  396 ;  to  be  up  to 
date,  Jacksonville,  407 ;  time  for, 
Tacoma,  411 ;  plans  to  be  approved 
in  advance,  Trenton,  415 ;  details 
of,  prescribed  by  rapid  transit 
commissioners.  New  York:  City, 
442;  Brooltlyn,  446-447;  Phila- 
delpbia  elevated  road,  454,  455, 
456 ;  plans  to  be  approved  in  ad- 
vance, Boston  elevated  road,  460 ; 
Meigs  system,  470-471 ;  elevated 
roads,  Chicago,  474,  476,  480 ; 
subways,  Boston,  503 ;  subway. 
New  Yorls  City,  509-515 ;  specifi- 
cations of  cost  required,  520 ;  In- 
spection of  McAdoo  tunnels,  531 ; 
statement  of  cost,  531 ;  Philadel- 
phia Subway,  543 ;  not  to  impair 
stability  of  streets  and  structures, 
Cleveland  subways,  545,  546 ; 
Kansas  City  viaduct,  604-605 ; 
Cleveland  rolling  road,  611-612; 
viaducts  over  railroad  traclts.  New 
York  City,  622 ;  tunnel  company 
must  support  city  structures  in 
streets,  628 ;  of  viaducts  and  ap- 
proaches, Kansas  City,  Mo.,  640- 
641 ;  confusion  of  construction 
and  operating  accounts,  785-787. 
See  Extensions,  Public  control. 
Supervision,  Time  limit. 

Contract :  company  must  enter  into, 
Philadelphia,  455 ;  form  of,  for 
subway  construction.  New  York 
City,   516-517,   520-527. 

Contractor's  profit :  an  element  In 
appraisals,   791. 

Contracts ;  franchises  in  form  of, 
31-33 ;  filing  of,  87 ;  subject  to 
approval,  Chicago,  153 ;  city  to 
take  over,  154-155 ;  for  power, 
165 ;  for  power,  Cleveland,  180 ; 
with  suburban  municipal  cor- 
porations, 189 ;  for  use  of  sub- 
ways, Boston,  496,  497,  505 ;  for 
placing  of  wires,  Cambridge,  508 ; 
for  construction  and  operation  of 
New  York  subway,  510-511.  See 
Accounts,  Agreements,  Lease, 
Operation. 

Corruption :  San  Francisco  graft  ex- 
posures,    336-340;     In     Chicago, 


484 ;  effect  of  initiative  and  re- 
ferendum on,  711,  713-714,  718, 
719-720,  729;  expense  of,  not  to 
be  capitalized,  792 ;  as  an  argu- 
ment against  municipal  owner- 
ship, 804.     See  Bribery. 

Cost :  of  construction  of  street  rail- 
way. New  York  City,  107 ;  net,  of 
Boston  subways,  498,  502,  504, 
505;  bills  of,  to  be  filed,  Cam- 
bridge, 508 ;  items  included.  New 
York  subways,  522 ;  city  and 
street  railways  may  share  cost  of 
subways,  Chicago,  533-534 ;  of 
viaducts  over  railroad  tracks.  New 
York  City,  622 ;  of  union  station 
specified  in  terminal  franchise. 
Salt  Lake  City,  638  ;  Kansas  City, 
Mo.,  639 ;  record  of  cost  to  be 
filed,  Seattle,  650 ;  cost  of  market 
stipulated,  Portland,  Ore.,  677 ; 
cost  of  reproduction  vs.  actual 
cost,  788-790. 

Crossings.     See  Grade  crossings. 

Cutler,  James  G. :  action  in  regard 
to  unused  franchises,  as  mayor 
of  Rochester,   227. 

Dallas  :  street  railways,  398-405 ; 
interurhan  railways,  556,  559, 
560,  570,  578. 

Damages ;  for  injuries,  71-72  ;  liabil- 
ity for,  Chicago,  144 ;  fund  for, 
158 ;  provision  for,  Cleveland, 
179 ;  to  subsurface  structures, 
Washington,  246 ;  to  company's 
property,  248 ;  liability  for  loss 
and  Injury,  Massachusetts,  255 ; 
for  defective  street  work,  New 
Bedford,  258 ;  city  not  liable  for 
construction  work,  Des  Moines, 
268 ;  company  to  get  double,  Wil- 
mington, Del.,  303 ;  froin  moving 
buildings,  Detroit,  354 ;  city  in- 
demnified, Columbus,  364 ;  not 
liable  for  damages  to  tracks,  365  ; 
city  to  be  indemnified,  Indian- 
apolis, 377 ;  compensation  for,  in 
case  of  elevated  roads.  New  York 
City,  435-137 ;  to  abutting  prop- 
erty, 457  ;  payment  of,  in  Boston, 
459 ;  city  indemnified,  Chicago 
elevated  road,  467;  revocation  o£ 
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grant  for  failure  to  pay,  474  ;  for 
failure  to  construct,  479  ;  included 
in  cost  of  subway,  Boston,  498 ; 
liability  for,  under  subway  con- 
tracts, 500,  504 ;  for  personal  in- 
juries, New  York  subway,  512 ; 
Cleveland  subways,  549 ;  from 
bridge  construction,  Newport,  Ky., 
602-603 ;  city  to  be  indemnified, 
terminals.  New  York  City,  623 ; 
to  abutting  property  owners,  628  ; 
city  indemnified,  Kansas  City,  Mo., 
642 ;  to  abutting  property  to  be 
paid  by  city,  Chicago  traclt  eleva- 
tion, 658-660;  Detroit,  663;  city 
Indemnified,  ferry  leases.  New 
York  City,  682.  See  Abutting 
property,  Accidents,  Indemnity, 
Safety  requirements. 

Danger :  of  street  railway  operation, 
12,  194,  779.  See  Accidents, 
Damages,    Safety    requirements. 

Dartmouth  College  Case,  111,  304. 

"  Death  Avenue,"  New  York  City, 
621. 

Debt  limit:  New  York  City,  140; 
Chicago,  150 ;  Boston  subway 
bonds,  494,  497 ;  New  York,  517- 
518,  519  ;  bonds  in  excess  of,  for 
public  utilities,  099,  701 ;  self-sus- 
taining bonds  to  he  excluded  from, 
706.  See  Constitutional  amend- 
ments,   Constitutional    limitations. 

Debts :  Cleveland  street  railway, 
183-184,  185-186,  188 ;  city  not 
liable  for,  Philadelphia,  212 ;  re- 
port of,,  by  street  railways,  Dlst. 
of  Columbia,  243,  244 ;  Buffalo, 
423 ;  purchase  subject  to,  Phila- 
delphia, 456.  See  Amortization, 
Bonds,   Capitalization,    Debt   limit. 

Deficits :  in  operation,  791 ;  bonus 
should  cover,  801. 

Delaware :  street  railway  legislation 
302-305. 

Delay :  in  construction,  Philadelphia 
subway,  543 ;  Portland,  Ore.,  in- 
terurhan  railway,  577 ;  Kansas 
City,  Mo.,  bridge,  606 ;  Pennsyl- 
vania terminals.  New  York  City, 
627 ;  excuses  for,  641.  See  Acci- 
dents, Construction,  Injunction, 
Strikes,  Time  limit. 


Denver ;  street  railway  franchise 
granted  by  tax-payers,  323-325 ; 
initiative  and  referendum  on  fran- 
chises, 719-720,  723. 
Depots :  company  must  provide, 
Washington,  242,  247.  See  Sta- 
tions, Transfer  stations.  Waiting 
rooms. 
Depreciation  :  in  street  railway  fran- 
chises, 41,  49,  50,  51,  91 ;  fund, 
Chicago  street  railways,  154,  157 ; 
allowed,  before  tolls  can  be  re- 
duced, Boston,  253 ;  New  York 
subway,  511  ;  fund  to  pay  for  re- 
pairs and  renewals,  522 ;  allowed 
for  in  valuation,  Chicago  freight 
tunnels,  539 ;  Cleveland  subways, 
549  ;  rolling  road,  613 ;  discussion 
of,  797-799.  See  Amortization, 
Equipment,  Inadequacy,  Mainten- 
ance, Normal  wear,  Obsolescence, 
Des  Moines ;  street  railway  fran- 
chises, 267-280 ;  referendum  on 
franchises,  712. 
Detroit ;  air  brakes  required,  61 ; 
paving,  66 ;  street  railway  fran- 
chises, 351-363 ;  operation  of  in- 
terurban  cars,  561-563 ;  grade 
separation  in,  662-663  ;  spur  track 
ordinance,  668-670 ;  ferry  fran- 
chises, 683-685 ;  automobile  bus 
service  in  park,  691-692 ;  muni- 
cipal home  rule  secured,  701 ;  re- 
ferendum on  franchises,  712,  714- 
715,  727-728. 
Direct  legislation :  for  cities,  699- 
700.  See  Constitutional  limita- 
tions, Initiative,  Eeferendum. 
Directors :    mayor    and    two    citizens 

to  serve  as,  Philadelphia,  209. 
Discounts  on  bonds,  783-784. 
Discrimination ;  in  taxation.  New 
York  City,  129 ;  against  negroes, 
Philadelphia,  199 ;  forbidden 
Washington,  248 ;  Detroit,  358 ; 
Jim  Crow  regulations,  Dallas, 
398-399 ;  space  in  tunnels,  Chi- 
cago, 540 ;  in  rates,  forbidden, 
Memphis,  565  ;  in  rental  of  tracks, 
forbidden,  Portland,  Ore.,  578 ;  in 
use  of  terminal,  forbidden,  Indian- 
apolis, 580  ;  among  users  of  bridge, 
forbidden,     Newport,      Ky.,     Q03j 
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equal  rights  In  terminal,  Memphis, 
637 ;  forbidden,  in  terminals, 
Kansas  City,  Mo.,  642 ;  Nashville 
terminals,  652 ;  in  terminal 
charges,  Duluth,  653 ;  forbidden, 
in  spur  traclt  privileges,  Chicago, 
672  ;  Memphis,  674  ;  state  jurisdic- 
tion over,  743-744.  See  Free 
service.  Rates,   Reduced  rates. 

Disorderly  persons :  to  be  ejected 
from  cars,  Wheeling,  429. 

District  of  Columbia :  indeterminate 
franchises  in,  46 ;  street  railway 
franchises,  239-249.  See  Wash- 
ington. 

Dividends :  Cleveland  street  rail- 
ways, 181,  182-185,  186;  taxes 
on,  Philadelphia,  198  ;  limited,  209  ; 
taxes  on,  Pittsburgh,  215,  216 ; 
report  of,  Dist.  of  Columbia,  243, 
244 ;  taxed,  Boston,  253  ;  come  be- 
fore special  tax,  Massachusetts, 
265 ;  state  tax  based  on,  Rhode 
Island,  286-287;  rates  must  al- 
low 10  %,  Topeka,  300 ;  after 
8  %,  car  license  to  be  paid,  Tren- 
ton, 413 ;  report  of,  Buffalo,  423  ; 
rates  may  not  be  reduced  so  as  to 
impair,  Boston,  460 ;  tax  on,  dis- 
cussed, 775-776 ;  unearned,  785. 
See  Interest,  Investment,  Profits, 
Securities.  , 

Docks :  as  terminals,  616,  675-677 ; 
spur  tracks  to,  Seattle,  648-649 ; 
used  by  ferries.  New  York  City, 
679,  680,  682;  Detroit,  683. 

Documents.  See  Filing  of  corporate 
documents.  Maps,  Plans,  Records, 
Reports. 

Dogs :  on  street  cars,  82. 

Drainage :  of  elevated  structures, 
Chicago,  467 ;  of  Boston  subway, 
503 ;  of  tunnel,  Memphis,  637  ;  of 
grade  separation  subways,  Chi- 
cago, 659  ;  Detroit,  663. 

Duluth :  terminal  franchises,  652- 
655. 

Dunne,  Edward  F. :  mayor  of  Chi- 
cago, 149-151 ;  political  leader- 
ship of,  728-729. 

Duration  of  franchises :  of  street 
railways,  44-47,  99-100 ;  New 
York  City,  102,  116,  127,  130,  134  ; 


Chicago,  144,  145,  146,  147,  148, 
156 ;  Cleveland,  188 ;  perpetual, 
chap,  xxvi,  192-238 ;  indetermin- 
ate, chap,  xxvii,  239-265  ;  Boston, 
250,  251,  252;  Des  Moines,  268- 
269,  270,  273;  should  be  limited, 
279 ;  under  general  laws,  Iowa, 
279,  280 ;  exclusive  franchise 
limited.  Providence,  282  ;  until  city 
purchases,  St.  Paul,  292-293 ; 
fifty  years,  295,  298 ;  thirty 
years,  Topeka,  298  ;  Wichita,  302  ; 
in  Baltimore,  308,  310 ;  extension 
of  term  defeated  by  referendum, 
Kansas  City,  Mo.,  321-322 ;  in 
Cincinnati,  328 ;  under  Rogers 
law,  Ohio,  329-333 ;  California, 
333 ;  San  Francisco,  335 ;  Rich- 
mond, Va.,  344,  345,  348;  Detroit, 
351,  355  ;  Columbus,  363  ;  Indian- 
apolis, 370  ;  Milwaukee,  381 ;  Sagi- 
naw, 387;  Seattle,  387,  389,  390, 
.S93 ;  Los  Angeles,  395 ;  Dallas, 
401,  403  ;  Jacksonville,  405-406 ; 
Memphis,  408,  410 ;  Tacoma,  411 ; 
Trenton,  416;  Buffalo,  419-420, 
426 ;  Wheeling,  427 ;  elevated 
roads,  Chicago,  465,  472,  473,  475, 
478,  489 ;  subway  lease,  Boston, 
497  ;  Cambridge  subway,  508-509  ; 
subways,  New  York  City,  510,  515, 
519,  521 ;  Cleveland,  550 ;  of  in- 
terurban  grants,  570-571 ;  Indian- 
apolis, 584 ;  Columbus,  584 ; 
Springfield,  111.,  587,  590;  of 
bridge  franchise,  Brooklyn,  597 ; 
City  Island,  598 ;  for  plankroads 
and  turnpikes,  609 ;  extension,  by 
company  itself,  620 ;  of  Boston 
tunnel  grant,  634 ;  of  closing 
streets  for  depot  construction, 
Richmond,  Va.,  637,  638;  200 
years,  Kansas  City,  Mo.,  belt  line, 
639 ;  spur  tracks,  Los  Angeles, 
668 ;  Chicago,  670-671 ;  market 
franchise,  Portland,  Ore.,  676- 
677 ;  of  ferry  leases.  New  York 
City,  679 ;  Detroit,  684 ;  in  Cali- 
fornia, 687 ;  of  automobile  bus 
contract,  Detroit,  692 ;  Fifth  ave- 
nue coach  line.  New  York  City, 
694 ;  limit  recommended  by  Na- 
tional    Municipal     League,      699 ; 
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fixed,  In  Michigan  constitution, 
702 ;  limitation  upon,  suggestecl, 
706.  See  Expiration,  Indetermin- 
ate franchises.  Perpetual  fran- 
chises, Uonewal. 
Dust.  See  Nuisances,  Street  clean- 
ing. 

Kahnino  power :  not  to  he  Included 
In  valuation,  Chicago  telephone 
and  freight  tunnels,  530.  jSce 
Going   value. 

Earnings  ;  of  street  railways,  21,  26  ; 
dependent  on  equipment,  23 ;  dis- 
position of,  89-91  ;  publicity  of. 
New  York  City,  138 ;  percentage 
of  net,  to  be  paid  to  city,  Des 
Moines,  272 ;  not  to  be  taxed,  De- 
troit, 35r> ;  of  city  and  Intcrurban 
lines,  359 ;  additions  and  better- 
ments out  of,  786-78T ;  ratio  of, 
to  Investment,  799-800.  See  Ac- 
counts, Gross  receipts,  Net  re- 
ceipts. Publicity. 

Easements :  tax  on,  Maryland,  776  ; 
Increment  of  value,  should  not  be 
capitalized,  792,  797.  See  Ele- 
vated railways,  Rights  of  way, 
Street  railways.  Subways. 

Electricity.     See  Motive  power. 

Electric  light  and  power:  affiliated 
with  street  railways,  31 ;  fran- 
chises and  rights  transferred  to 
city,  Jacksonville,  405 ;  franchises, 
Oklahoma  City,  724-727.  See 
Lighting,   Lights. 

Electrolysis :  trolley  as  a  means  of, 
14 ;  company  to  guard  against, 
Richmond,  Va.,  347 ;  Columbus, 
866 ;  Indemnification  for,  Saginaw, 
387 ;  protection  against,  Dallas, 
403,  559 ;  Wheeling,  417 ;  along 
interurban  linos,  553 ;  Portland, 
Ore.,  578.  See  Underground  con- 
struction. 

Elevated  railways :  provided  for, 
Philadelphia,  201 ;  construction 
of,  Boston,  252-256 ;  Franchises  for 
Elevated  Railways,  chap,  xxxll, 
431-487.     See  Rapid  transit. 

Eminent  domain ;  power  vested  In 
railroads  and  street  railways,  3-4  ; 
elevated  railway  companies,  Penn- 


sylvania, 452  ;  Boston,  457  ;  proc- 
ess of,  for  acquiring  lands  and 
easements,  506-507 ;  lands  for 
bridge  approaches.  City  Island, 
590 ;  right  of  way  for  toll  roads, 
New  York,  609.  See  Condemna- 
tion. 

Employees :  street  railway,  14-16 ; 
arbitration  of  disputes,  96-07; 
traffic  regulation  by,  old  Broad- 
way franchise.  New  York  City, 
112 !  of  Philadelphia  street  rail- 
way, 106 ;  conductors  as  special 
police.  South  Bend,  228-229 ;  re- 
port of  wages  of,  Dlst.  of  Colum- 
bia, 244 ;  cars  to  have  driver  and 
conductor,  Des  Moines,  274-275 ; 
length  of  day  and  compensation, 
Providence,  287 ;  stationed  at 
crossings,  Kansas  City,  Mo.,  817  j 
eight  hour  day,  San  Francisco, 
339 ;  duties  of  conductor,  Detroit, 
354 ;  to  be  citizens,  354 ;  motor- 
men  and  conductors,  Columbus, 
367 ;  In  Saginaw,  386  ;  arbitration 
of  disputes  with,  Seattle,  300, 
392 ;  hours  of  labor,  Dallas,  400 ; 
stopping  of  cars  to  prevent  In- 
jury, Buffalo,  420-421 ;  report  of, 
424 ;  to  be  citizens  and  residents, 
426 ;  must  wear  badges  on  elevated 
trains,  New  York,  441 ;  on  inter- 
urban freight  cars,  Detroit,  562- 
563 ;  of  ferry  companies,  New 
York  City,  679,  682;  Detroit,  683. 
See  Labor,   Salaries,  Union  labor. 

Engineers :  board  of  supervising, 
Chicago,  9,  153-154,  101,  165,  166- 
168 ;  city  may  employ,  at  com- 
pany's expense,  Cambridge,  506; 
of  New  York  City  public  service 
commission,  duties  in  relation  to 
subways,  525-526;  approval  of, 
for  subway  plans,  Chicago,  533- 
534 ;  as  advisors  of  cities,  761- 
762.     See  Appraisal. 

Equipment :  development  of  street 
railway,  20-23 ;  public  control  of, 
52;  quality  of.  New  York  City, 
124 ;  at  expiration  of  franchise, 
131 ;  control  by  city,  136 ;  re- 
newal of,  Chicago,  154 ;  adequate, 
158-168 ;     upkeep     of,     Cleveland, 
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181 ;  report  of  cost,  Dlst.  of  Co- 
lumbia, 244 ;  overhead  wires  for- 
bidden, 245 ;  subject  to  approval, 
245,  246 ;  to  be  of  first  quality, 
Seattle,  391 ;  up  to  date,  Jackson- 
ville, 407  ;  of  elevated  road,  Phila- 
delphia, 454 ;  of  Boston  subways, 
499,  501,  .502,  504;  of  New  York 
subways,  509,  520 ;  requirements 
for,  521  ;  cost  of,  522 ;  must  be 
kept  up  to  standard,  524 ;  pur- 
chase of,  526  ;  cars,  Columbus,  5S5  ; 
obsolete,  789.  See  Brakes,  Cars, 
Depreciation,  Fenders,  Improve- 
ments, Maintenance,  Public  con- 
trol. Renewal,  Repair,  Supervis- 
ion. 

Erie :   hack   regulations,   600-691. 

Exclusive  franchises :  street  rail- 
ways, Philadelphia,  103 ;  South 
Bend,  229 ;  Exclusive  Street  Rail- 
way Franchises,  chap,  xxviii,  266- 
305;  theory  of,  306;  ordinance 
not  to  be  construed  as  granting, 
Seattle,  389 ;  Tacoma,  411 ;  of 
Buffalo,  419-420 ;  use  of  tracks, 
elevated  road.  New  York  City, 
438;  Philadelphia,  452-453;  Bos- 
ton subway,  503 ;  railroad  conces- 
sions for  cabs  and  omnibuses,  688- 
6S9 ;  discussion  of,  699.  See  Com- 
petition,   Consolidation,    Monopoly. 

Exemption ;  from  paving  obligations, 
Rochester,  224 ;  from  tolls.  New 
York  turnpike  laws,  610-611. 
See  Free  service. 

Expenditures :  of  Cleveland  street 
railways,  173  ;  classified,  179-185  ; 
report  of,  in  Dist.  of  Columbia, 
247;  for  inprovements,  Columbus, 
367 ;  report  of,  for  operation,  Buf- 
falo, 423.  See  Accounts,  Expense 
fund.  Improvements,  Operating  ex- 
penses. 

Expense  fund  :  Cleveland  street  rail- 
ways, 179-180,  181.  See  Ac- 
counts,  Expenditures. 

Experiments :  with  new  street  rail- 
way systems,  23 ;  first  elevated 
railway  in  New  York,  434-436. 

Experts :  cities  should  have  advice 
of,  761-762. 

Expiration    of    franchises:    at    same 


time,  36 ;  provision  for  purchase 
at,  99;  New  York  City,  127;  Chi- 
cago, 144 ;  status  of  company  at, 
Cleveland,  185-188,  189 ;  on  all 
lines  at  one  time,  Kansas  City, 
Mo.,  321 ;  provisions  for  disposal 
of  property,  Cincinnati,  328 ;  for 
extension  of  line,  San  Francisco, 
340;  all  rights  to  end,  Richmond, 
Va.,  345 ;  uniform,  tor  all  lines, 
Columbus,  368 ;  tracks  to  be  re- 
moved, 369 ;  streets  to  be  vacated, 
Indianapolis,  372 ;  city  may  pur- 
chase plant,  379  ;  all  at  one  time, 
Milwaukee,  381-382 ;  fixtures  to  be 
removed,  Tacoma,  411 ;  depot 
franchise  not  to  lapse,  except  by 
ordinance,  Richmond,  Va.,  637. 
See  Duration  of  franchises.  For- 
feiture, Purchase,  Revocation. 

Express :  on  interurban  cars,  82 ; 
regulation  of  carrying.  New  York 
City,  136 ;  on  street  railways, 
Pennsylvania,  223 ;  Dist.  of  Col- 
umbia, 244.  See  Baggage,  Dogs, 
Freight,    Transportation. 

Express  trains :  on  New  York  sub- 
ways, 512,  515,  521.  See  Limited 
cars. 

Extensions :  diflBcuIty  of  securing 
street  railway,  30 ;  discussion  of, 
38-42 ;  affected  by  term  of  fran- 
chise, 46 ;  affected  by  purchase 
provisions,  46-7 ;  use  of  surplus 
for,  80 ;  to  first  street  railway 
franchise.  New  York  City,  105, 
106 ;  in  Brooklyn,  117 ;  gross  re- 
ceipts, tax  on.  New  York,  122 ; 
fares  on,  123 ;  sale  of  franchise 
for,  126 ;  tax  upon,  128 ;  not  re- 
quired, 133,  137;  Chicago,  143, 
145,  15.3-154,  156,  160;  Cleveland, 
179-180,  184-185,  190,  191  ;  of 
suburban  lines,  189 ;  Philadelphia, 
"201,  208;  Pittsburgh,  217;  South 
Bend, '229-230;  right  to  require, 
Dist.  of  Columbia,  241,  249;  time 
allowed  for  construction,  246; 
granted,  248 ;  provision  for,  Mas- 
sachusetts, 260  ;  may  be  required, 
Des  Moines,  267,  274 ;  application 
for,  to  be  filed,  275 ;  required, 
Providence,  285  ;  Minneapolis,  289  ; 
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how  provided  for,  292 ;  council 
may  order  construction,  of,  St. 
Paul,  295 ;  period  of  exemption 
from  building,  296 ;  right  claimed 
by  company,  296  ;  company  agrees 
to  file  notice,  297 ;  to  be  built  in 
first  three  years,  Topeka,  298 ; 
limit  of  requirement,  302  ;  in  Bal- 
timore, 311 i  consents  of  property 
owners  for,  Kansas  City,  Mo.,  313  ; 
annual  limit  of  requirement,  315  ; 
penalty  for  failure  to  construct, 
320 ;  enumerated,  Denver,  324- 
325 ;  granted  upon  showing  con- 
sents,. Cincinnati,  328  ;  within  one 
year,  330  ;  In  company's  discretion, 
332 ;  franchise  of,  expires  with 
original  grant,  340 ;  in  low  fare 
ordinance,  Detroit,  356-357 ;  in 
Codd-Hutchlns  ordinance,  362 ;  In 
Columbus,  367,  368 ;  subject  to 
terms  of  ordinances,  Indianapolis, 
370 ;  on  Initiative  of  board  of  pub- 
lic works,  374 ;  council  may  re- 
quire, Milwaukee,  382-383 ;  how 
receipts  are  reckoned,  Los  Angeles, 
396  ;  city  may  require,  Jacksonville, 
406-407 ;  required  on  enumerated 
streets,  Memphis,  409,  410 ;  ele- 
vated road.  New  York  City,  445  ; 
Chicago,  469,  473,  475,  477,  478, 
479,  480,  483  484  ;  New  York  sub- 
way, 518 ;  under  rapid  transit 
amendments  of  1909,  526 ;  com- 
panies may  share  expense  with 
city,  Chicago,  534 ;  of  Interurban 
lines,  Springfield,  111.,  590-591  ;  of 
Fifth  avenue  coach  route,  New 
York  City,  693 ;  suggested  provis- 
ion of  general  law  requiring  ex- 
tensions, 707 ;  obligatory  referen- 
dum on,  712  ;  control  of,  by  state 
commissions,  735.  See  Construc- 
tion, Duration  of  franchises. 
Time  limit. 


Fair   grounds :    street    car    line    to, 

Des  Moines,  269. 
Falrlle,   John  A. ;   work   In  Michigan 

constitutional  convention,  700. 
Fares :   relation   of,   to  congestion   of 

population,  9-10 ;  change  In  money 


value  with  reference  to,  29 ;  read- 
justment of,  68 ;  discussion  of,  74- 
80 ;  methods  of  collection,  96 ; 
New  York  City  street  railway, 
105,  107,  108,  112,  113,  123,  125, 
136;  Brooklyn,  110,  116,  117-llS; 
Chicago  and  Cleveland,  142-143; 
on  funeral  cars,  145-146  ;  Chicago 
street  railway ,  163-164 ;  Cleve- 
land, 173,  177-179,  181-182,  188, 
189,  191 ;  Philadelphia,  197,  199, 
200 ;  Pittsburgh,  214 ;  Pennsyl- 
vania, 223  ;  Rochester,  225,  226 ; 
double,  at  night.  South  Bend,  228  ; 
In  Nashville,  232;  in  Dlst.  of  Co- 
lumbia, 243,  244,  248,  249;  Bos- 
ton, 250,  253,  255 ;  half-fare  for 
children,  255;  New  Bedford,  257; 
Des  Moines,  268,  271,  272;  not 
to  be  raised.  Providence,  285 ; 
Minneapolis  and  St.  Paul,  291, 
292  ;  fixed  at  five  cents,  294,  296 ; 
Topeka,  299;  Wichita,  302;  Balti- 
more, 307,  309 ;  from  suburban 
passengers,  Kansas  City,  Mo.,  318  ; 
reduction  offered  by  company, 
321 ;  Denver,  324 ;  Cincinnati, 
326,  327-328 ;  not  to  be  Increased 
because  of  extensions,  328 ;  to  be 
adjusted  at  Intervals,  329,  330, 
332 ;  California,  333 ;  San  Fran- 
cisco, 336 ;  Richmond,  Va.,  344, 
346,  348 ;  Low  Fare  Street  Rail- 
way Franchises,  chap,  xxx,  349- 
397  ;  movement  for  low  fares,  349- 
350;  Detroit,  351,  352,  354-35.5, 
359,  360  ;  Columbus,  368-369,  370 ; 
Indianapolis,  372-373 ;  Milwaukee, 
383;  Saginaw,  385-386;  Seattle, 
388,  390,  393;  Los  Angeles,  395; 
Dallas,  402 ;  Jacksonville,  406 ; 
Memphis,  408-409 ;  Tacoma,  411- 
412;  Trenton,  413,  415 ;  BuCtalo, 
418,  419-420,  425 ;  Wheeling, 
428  ;  on  elevated  lines,  New  York 
city,  435-436,  437,  438,  440,  444- 
445,  440  ;  Brooklyn,  446,  447-448  ; 
Philadelphia,  455 ;  not  to  be  re- 
duced In  twenty  years,,  Boston, 
458 ;  dividends  must  not  be  Im- 
paired by  reduction  of,  461 ;  Chi- 
cago elevated,  466,  469,  471,  473- 
474,  470,  478,  479,  481  ;  on  exten- 
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slons,  484,  485 ;  in  New  York  sub- 
way, 513,  524 ;  on  Philadelphia 
subway,  543 ;  Cleveland  subways, 
546,  548 ;  on  interurban  cars,  556  ; 
in  Memphis,  557 ;  Dallas,  557 ; 
Newport,  Ky.,  558 ;  South  Bend, 
558 ;  St.  Louis,  558 ;  Nashville, 
569 ;  Portland,  Ore.,  579  ;  Colum- 
bus, 585,  586  ;  "  local  fares  "  de- 
fined, 586;  Springfield,  111.,  589- 
590;  on  freight -terminal  railroad. 
New  York  City,  634  ;  on  omnibus 
line,  693 ;  three-cent  fares  in  Cleve- 
land, 729-730.  See  Free  service, 
Hates,  Reduced  rates.  Transfer. 

Fenders ;  for  cars,  62  ;  in  New  York 
City  franchises,  103,  136 ;  Chicago' 
162;  Pittsburgh,  220;  type  of,  to 
be  prescribed  by  railroad  commis- 
sion, Massachusetts,  263;  pre- 
scribed, Richmond,  Va.,  341,  345- 
346 ;  Detroit,  353 ;  Indianapolis, 
374-375 ;  to  be  approved  by  city 
council,  Los  Angeles,  400 ;  Tren- 
ton, 416  ;  on  interurban  cars,  558  ; 
Indianapolis,  583.  See  Columns, 
Safety  requirements. 

Ferry  boats :  requirements  for,  679, 
682. 

Ferry  Franchises,  chap,  xxxvii,  678- 
685. 

Filing  of  corporate  documents :  dis- 
cussion of,  62,  740-741,  750 ; 
franchise  should  provide  for,  87. 
See  Maps,  Plans,  Records,  Reports. 

Fines :  under  general  street  railroad 
law,  New  York,  122 ;  In  Chicago 
traction  ordinances,  170 ;  for  fail- 
ure to  remove  snow,  Philadelphia, 
195-196 ;  for  overcharging,  Penn- 
sylvania, 223 ;  for  injury  to  cars 
or  property,  Washington,  243 ;  for 
failure  to  comply  with  conditions, 
247 ;  for  obstructing  operations, 
248 ;  for  illegal  use  of  transfers, 
249 ;  for  failure  to  comply  with 
regulations,  249 ;  for  obstructing 
cars,  Des  Moines,  271 ;  for  dam- 
aging company's  property,  Wil- 
mington, Del.,  303 ;  tor  each  car 
run  on  Sunday,  Baltimore,  307 ; 
franchise  provisions  for,  Rich- 
mond,  Va.,   341-342 ;   for   refusing 


to  give  transfers,  San  Francisco, 
344 ;  for  impeding  right  of  way, 
Detroit,  354 ;  for  discrimination, 
358  ;  for  violation  of  terms,  Indi- 
anapolis, 376 ;  Dallas,  399 ;  for 
violating  fender  ordinance,  400 ; 
for  violating  ordinance  fixing  hours 
of  labor,  400 ;  for  violating  fran- 
chise provisions,  Trenton,  414 ; 
BuSfalo,  421-422 ;  for  damaging 
structure  and  obstructing  opera- 
tion, elevated  road,  New  York 
City,  438 ;  for  violating  terms  of 
Congressional  bridge  law,  596 ; 
for  advertising  on  stations.  New 
York  Connecting  Railroad,  631 ; 
for  disobeying  orders  of  utilities 
commission,  St.  Joseph,  Mo.,  750. 
See  Damages,  Penalty. 

Fire  department ;  street  cars  not  to 
damage  apparatus,  Pittsburgh,  220  ; 
may  stop  running  of  cars,  Detroit, 
354 ;  Columbus,  364 ;  to  use  ap- 
paratus on  ferry  boats.  New  York 
City,  680,  682.     See  Traffic. 

Fisher,  Walter  L. :  traction  counsel 
for  Chicago,   151-152. 

Fixtures  in  the  streets :  of  street  rail- 
ways, 14,  22  ;  joint  use  of,  42-44  ; 
removal  of.  New  York  City,  131 ; 
reversion  of,  to  city,  131,  138 ;  to 
be  removed  at  company's  expense, 
Rochester,  226 ;  city  may  remove. 
South  Bend,  230;  control  of  local 
authorities  over,  236 ;  report  of 
cost,  Dist.  of  Columbia,  244  ;  regu- 
lation of,  by  local  authorities, 
Massachusetts,  259 ;  reversion  of, 
to  city,  San  Francisco,  336 ;  to  be 
removed  if  tracks  are  abandoned. 
Providence,  282  ;  Minneapolis,  289  ; 
location  of,  may  be  changed,  377 ; 
of  other  utilities,  to  be  moved  in 
course  of  construction  work,  Bos- 
ton elevated  road,  460 ;  to  be  re- 
moved from  streets,  Columbus  in- 
terurban, 586;  used  by  ferries. 
New  York  City,  679,  682.  See 
Conduits,  Equipment,  Poles,  Rails, 
Tracks,  Underground  construction. 
Wires. 

Forfeiture :  for  failure  to  complete 
lines,  39 ;  franchise  provisions  for, 
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98-99 ;  In  New  York  City  street 
railway  franchise,  lO*  122,  128, 
133,  137 ;  of  Brooklyn  franchise, 
117 ;  Chicago  companies,  169 ;  of 
guaranty  fund,  Cleveland,  187  ;  of 
franchise,  190-191  ;  Philadelphia, 
196,  201,  213;  Pittsburgh  street 
railways,  214 ;  provisions  for,  in 
Rochester,  226-227  ;  for  failure  to 
construct.  South  Bend,  228 ;  for 
failure  to  pay  car  license  fees, 
Nashville,  232 ;  for  failure  to  con- 
struct or  operate,  Connecticut,  237  ; 
for  non-compliance,  Washington, 
243 ;  for  failure  to  complete  con- 
struction, 246,  248-249;  or  to 
make  report,  247 ;  or  to  fulfill  con- 
ditions, Massachusetts,  258 ;  pro- 
visions for,  259 ;  for  failure  to 
construct,  Des  Moines,  268,  274 ; 
conditioned  upon  new  grant,  277 ; 
for  failure  to  build  extensions,  St. 
Paul,  295 ;  after  written  notice, 
Topeka,  300 ;  Wichita,  302 ;  for 
failure  to  construct,  Wilmington, 
Del.,  304 ;  franchises  must  provide 
for,  Baltimore,  311 ;  for  non-com- 
pliance with  lawful  regulation, 
Kansas  City,  Mo.,  320;  provisions 
in  franchise  suggested  by  company, 
322  ;  not  to  apply  to  lines  already 
built,  Denver,  325 ;  provisions  for, 
California,  334 ;  In  San  Francisco 
charter,  336 ;  Richmond,  Va.,  341 ; 
for  Increasing  rates,  Detroit,  355  ; 
not  to  be  enforced  until  notice  is 
served,  356 ;  inadequate  provisions 
for,  362 ;  for  non-user  or  for  creat- 
ing a  lien  beyond  expiration  of 
franchise,  Indianapolis,  371-372 ; 
for  violation  of  franchise  terms, 
379 ;  for  consolidating  without 
city's  consent,  Milwaukee,  381 ; 
for  failure  to  report  gross  earn- 
ings, Los  Angeles,  396 ;  for  con- 
tinued violation  of  terms,  Dallas, 
399 ;  for  violation  of  paving  obli- 
gations, 401 ;  for  non-payment  of 
bonus  and  taxes,  402 ;  for  non- 
compliance with  terms,  404 ;  tor 
noisy  operation,  405 ;  for  removal 
of  tracks  without'  city's  consent, 
Jfi'^ksonville,   407-408 ;   for   violat- 


ing regulations,  408 ;  for  failure 
to  complete  extensions  In  time  re- 
quired, Memphis,  410 ;  on  streets 
not  completed,  Trenton,  415;  for 
failure  to  fulfill  conditions,  Wheel- 
ing, 429-430. ;  as  penalty  for  fail- 
ure to  construct  elevated  road, 
Brooklyn,  447,  448-449 ;  of  se- 
curity fund,  and  charter,  Boston, 
459 ;  for  non-payment  of  damages, 
Chicago,  467 ;  .of  security  fund, 
468 ;  provisions  for,  in  Chicago 
elevated  franchises,  474-475, 
478,  479 ;  In  tunnel  franchise, 
540,  541,  542 ;  in  Cleveland  sub- 
way franchise,  548 ;  for  failure 
to  construct  interurban  line,  Nash- 
ville, 560-561 ;  Indianapolis  pro- 
vision, 584 ;  Columbus,  586 ; 
Springfield,  111.,  588 ;  on  portions 
of  route  not  completed,  terminals. 
New  York  City,  627 ;  where  con- 
sents not  obtained,  627 ;  elaborate 
clause,  in  Kansas  City,  Mo.,  belt 
line  franchise,  647-648 ;  for  un- 
reasonable terminal  charges,  Du- 
luth,  653 ;  of  spur  track  fran- 
chises, 665-666 ;  of  market  fran- 
chise, Portland,  Ore.,  677 ;  of 
ferry  charter,  California,  685. 
See  Annulment,  Penalty,  Repeal, 
Revocation. 

Form  of  contract  for  Trl-Borough 
Rapid  Transit  Railroad,  New  York 
City,  621. 

Foundations :  to  be  laid  by  city, 
Detroit,  353,  360 ;  of  concrete 
Columbus,  368 ;  In  Dallas,  403 ; 
required  by  interurban  cars,  553 ; 
Dallas,  559.  See  Construction, 
Paving,  Tracks. 

Franchise :  as  a  contract,  6 ;  value, 
not  to  be  capitalized,  19 ;  Ele- 
ments of  a  Model  Street  Railway 
Franchise,  chap,  xxiii,  34-100 ; 
special  value  of,  should  be  elim- 
inated, 98 ;  excluded  from  valua- 
tion. New  York  City,  127 ;  stand- 
ard form  of,  129,  138;  included  in 
valuation,  Chicago,  152 ;  not  In- 
cluded, Cleveland,  1 80  ;  Included, 
191  ;  unused,  forfeited,  Rochester, 
223-227 ;    exclvded   from   purchase 
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price,  Baltimore,  310 ;  terms  of 
readjustment,  Cincinnati,  329  ;  not 
subject  to  taxation,  Detroit,  355 ; 
invalidity  of  one  part  not  to  afEect 
other  parts,  357 ;  excluded  from 
purchase  price,  358 ;  low  fare  on 
certain  lines,  359 ;  excluded  from 
purchase  price,  Indianapolis,  379 ; 
release  of  prior  grants,  Seattle, 
392 ;  "Dallas,  401 ;  to  have  no 
money  value,  Tacoma,  410-411 ; 
application  for  franchise  for  third 
track  already  built.  New  York 
City,  446 ;  excluded  from  purchase 
price,  Chicago  elevated  roads,  472. 
473,  485  ;  excluded  from  valuation, 
Chicago  tunnels,  538 ;  surrender 
of,  Philadelphia,  544  ;  validity  of, 
Cleveland  subways,  550 ;  excluded 
from  purchase  price,  Poi'tland, 
Ore.,  market,  578 ;  National  Muni- 
cipal League  recommendations, 
699 ;  Increment  of  value,  dis- 
cussed,  792,    797. 

Franchise  bureaus :  Local  Utility 
Departments,  Franchise  Bureaus 
and  Special  Experts,  chap,  xlii. 
746-763;  in  New  York  City,  756- 
759.     See  Public   utilities. 

Franchise,  exclusive.  See  Exclusive 
franchises. 

Franchise  granting :  development  of 
process,  31-33 ;  aflCected  by  gen- 
eral laws,  33 ;  in  Greater  New 
York  Charter,  127  ;  San  Francisco, 
335-336 ;  at  expiration  of  old 
grant,  Richmond,  Va.,  344 ;  in 
Memphis,  410 ;  in  Buffalo,  418 ; 
Philadelphia,  450-451 ;  by  public 
service  commission.  New  York 
City,  519-520 ;  for  McAdoo  tun- 
nels, 527 ;  Cleveland  subways, 
544 ;  by  Congressional  act,  bridges, 
594-596 ;  by  general  ordinance, 
spur  tracks,  667 ;  multiplicity  of 
authorities^  697 ;  suggested  con- 
stitutional provisions,  705-706 ; 
statutory  provisions,  706-708 ; 
participation  of  electors  In, 
710-731.  See        Constitutional 

limitations.  General  legislation, 
General  ordinances.  Special  legisla- 
tion. 


Franchise,  limited.  See  Duration  of 
franchises,    Limited   franchises. 

Franchise,  non-exclusive :  New  York 
City  street  railway,  102 ;  for 
McAdoo  tunnels,  530.  See  Com- 
petition. 

Franchise,  perpetual.  See  Duration 
of  franchises.  Perpetual  franchises. 

Franchise  provisions  reconjimended ; 
Elements  of  a  Model  Street  Rail- 
way Franchise,  chap,  xxlii,  34- 
100 ;  standard  form  of  franchises. 
New  York  City,  129-138 ;  sugges- 
tions as  to  New  York  City's 
street  railway  policy,  138-140 ; 
model  street  railway  franchise  of 
Washington,  244-249 ;  model  pro- 
visions, efficient  service,  Indian- 
apolis, 375-376 ;  interurban  rail- 
way franchises,  552-555,  566; 
program  of  National  Municipal 
League,  699-700 ;  statutory  and 
constitutional  limitations  sug- 
gested, 704-709.  See  Capitali- 
zation, Capital  Value,  Appraisals 
and  Purchase  Price,  Initiative, 
Referendum,    Supervision. 

Free  service  :  street  railway,  78 ;  in 
New  York  City  franchise,  136 ; 
Chicago,  164 ;  Cleveland,  178 ; 
Massachusetts,  262  ;  Topeka,  299  ; 
electric  power  for  city  use,  Kan- 
sas City,  Mo.,  317,  321 ;  for  em- 
ployees only,  Detroit,  358 ;  Colum- 
bus, 369 ;  power  for  drawbridges, 
and  transportation  for  city  ofiS- 
cials,  Milwaukee,  383-384 ;  for 
officials,  Seattle,  390,  392  ;  in  Los 
Angeles,  395  ;  for  officials,  Dallas, 
402,  403  ;  Tacoma,  411 ;  for  child- 
ren, Buffalo,  420,  425  ;  on  elevated 
road,  466,  469,  474,  479,  485  ;  on 
interurban  cars,  Kalamazoo,  556, 
569 ;  Dallas  and  Memphis,  570 ; 
Columbus,  585 ;  for  city  officials, 
Kansas  City,  Mo.,  viaduct,  605 ; 
Cleveland  rolling  road,  612 ; 
switching  of  city  freight  cars, 
Memphis,  673 ;  for  children  on 
ferries,  Detroit,  684 ;  on  park 
automobiles,  692 ;  to  municipali- 
ties, declared  to  be  unlawful  dis- 
crimination    Wisconsin,    744  ;    util- 
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ity  commissioners  forbidden  to  ac- 
cept, Kansas  City,  Mo.,  752-753. 
See  Fares,  Passes,  Rates. 

Free  use  of  fixtures :  city  may  place 
wires  on  company's  poles,  Seattle, 
391 ;  on  elevated  structure,  Chi- 
cago, 468,  474  ;  space  in  conduits, 
Cliicago,  536  ;  conduits  in  subway, 
Philadelphia,  542  ;  Cleveland,  546  ; 
city  may  attach  pipes  and  wires 
to  viaduct,  Kansas  City,  Mo.,  605  ; 
to  bridge.  New  Yorls  City,  631 ; 
may  place  wires  in  tunnel,  Boston, 
636.      See  Compensation. 

Freight  r  on  city  and  inferurban 
cars,  82-83 ;  on  Brooklyn  street 
railways,  120 ;  on  street  cars,  for- 
bidden. New  York  City  franchises, 
125,  136 ;  provision  for,  in  South 
Bend,  230 ;  to  be  regulated  by 
court,  Connecticut,  237  ;  on  street 
railways  in  Dist.  of  Columbia, 
242,  244,  246 ;  not  to  be  unloaded 
in  street,  Tacoma,  412 ;  tunnels 
in  Chicago,  535-542 ;  cars  limited 
in  number,  Kalamazoo,  560 ;  not 
to  be  unloaded  at  street  crossings, 
Indianapolis,  581-583 ;  cars  of 
steam  roads  not  to  be  moved  on 
interurban  tracks,  Columbus,  585— 
586 ;  cars  must  unload  at  stations, 
586 ;  railroads  in  New  York  City, 
629-634 ;  provisions  for  handling. 
Kansas  City,  Mo.,  terminal  fran- 
chise, 643-644,  644-647.  See  Ex- 
press, Spur  tracks.  Transportation. 

Funeral  cars.     See   Special  cars. 

Galleries.     See  Conduits. 

Garbage  removal  by  street  railways, 
Chicago,  164. 

Garges,  Daniel  B. :  compiler  of  street 
railway  franchises  of  Dist.  of 
Columbia,    244. 

Gas :  regulation  of  pressure,  742 ; 
Minneapolis  Gas  Settlement  Ordi- 
nances,   Appendix,    811-831. 

Gauge :  standard,  14  ;  importance  of, 
22 ;  in  Pittsburgh,  219 ;  Des 
Moines,  275 ;  Wilmington,  Del., 
303 ;  same  as  carriages,  Baltimore, 
307 ;  third  rail  permitted,  Denver, 
824 ;   in    Cincinnati,    327 ;   Califor- 


nia, 333  ;  San  Francisco,  340  ;  De- 
troit, 353 ;  changed  by  adding 
third  rail,  Columbus,  367  ;  in  Mil- 
waukee, 382 ;  not  uniform,  Tren- 
ton, 414 ;  in  Buffalo,  419;  of  in- 
terurban road,  Columbus,  584. 
See  Tracks. 

General  laws :  affecting  franchise 
granting,  33 ;  authorizing  street 
railways.  New  York,  108,  121,  123, 
124,  126 ;  of  Illinois,  147 ;  of 
Pennsylvania,  199,  214,  221-223; 
regulating  operation  of  railways, 
Connecticut,  235-236 ;  in  Massa- 
chusetts, 259-265,  502 ;  of  Dela- 
ware, 305 ;  Rogers  law,  Ohio,  329- 
333 ;  charter  under,  Memphis, 
409 ;  rapid  transit  acts.  New  York, 
439-442,  515-520 ;  not  applicable 
to  Boston  Elevated  Railway  Co., 
463  ;  for  bicycle  paths,  California, 
607 ;  for  turnpike  and  plank  roads, 
New  York,  609-611 ;  for  electric 
railroads,  Massachusetts,  635 ; 
ferries,  California,  685 ;  suggested 
provisions,  relating  to  franchises, 
706-709 ;  enabling  act  for  local 
utility  commissions,  Missouri,  751. 
See  Special  legislation. 

General  municipal  corporations  law : 
recommendations  of  National 
Municipal  League,  700 ;  sugges- 
tions for,  706-708. 

General  ordinances :  relating  to 
street  railways,  Pittsburgh,  218- 
221 ;  Cincinnati,  326  ;  Dallas,  398- 
400 ;  spur  tracks,  Los  Angeles, 
667 ;  Detroit,  668 ;  by  initiative, 
720.    See  Franchise  granting. 

Gladden,  Washington :  member  of 
Columbus  city  council,  369. 

Going  value,  794-795. 

Gongs.      See    Safety    requirements. 

Good   will,    794. 

Grade :  of  subway,  not  to  interfere 
with  future  construction.  New 
York  City,  533 ;  of  conduits  or 
tunnels,  Chicago,  536 ;  of  tracks 
of  New  York  Central  railroad, 
621-022 ;  on  approaches.  New 
York  Connecting  Railroad,  631 ; 
separation  of  grades,  655-657 ; 
Chicago,      658-660 ;      Milwaukee^ 
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660-662  ;  Memphis,  662  ;  Detroit, 
662-663.  See  Grade  crossings, 
Levels,    Streets,   Tracks. 

Grade  crossings :  street  railway 
franchise  provisions  for,  67 ;  in 
Brooklyn,  119 ;  not  to  be  used, 
New  York  City,- 133;  allowed  tem- 
porarily, Seattle,  394 ;  of  steam 
railroads,  Boston,  460 ;  of  inter- 
urban  line,  Toledo,  576 ;  cost'  of 
elimination,  615-616 ;  in  Dist.  of 
Columbia,  618-619 ;  in  Memphis, 
636-637 ;  gates  and  watchmen  to 
be  maintained,  Newport,  Ky.,  638 ; 
provisions  for,  Kansas  City,  Mo., 
642 ;  safety  gates,  Nashville,  652  ; 
discussion  of  grade  separation, 
653-657 ;  track  elevation,  Chicago, 
658-660 ;  separation  in  Milwau- 
kee; 660-662  ;  Memphis,  662  ;  De- 
troit, 662-663.  See  Grade, 
Grades,  Street  railways,  Streets, 
Tracks. 

Grades,  street :  city's  right  to  alter, 
37,  62 ;  street  railway  to  conform 
to.  New  York  City,  133-134  ;  cost 
of  changes,  Connecticut,  236 ; 
right  to  alter,  Dist.  of  Columbia, 
242,  245 ;  street  railway  exten- 
tions  only  where  grades  are  estab- 
lished, Milwaukee,  383 ;  company 
must  conform  to  changes,  Phila- 
delphia, 455 ;  Chicago,  467,  476  ; 
Philadelphia,  543 ;  at  crossings, 
fixed  in  ordinance,  Kansas  City, 
Mo.,  640 ;  necessity  of  separation, 
from  railroad  grades,  655 ;  com- 
pany to  pay  for  separation,  Chi- 
cago, 658 ;  spur  tracks  must  con- 
form to,  Detroit,  669.  See  Grade, 
Grade  crossings,  Street  railways, 
Tracks. 

Gradient :  specified  in  track  eleva- 
tion ordinance,  Chicago,  658 ;  De- 
troit, 663. 

Grand  Rapids :  mail  cars  in,  81 ; 
regulation  of  vehicles,  690 ;  refer- 
endum in,   714,   722. 

Grooved  rails.     See  Rails. 

Gross  receipts :  of  street  railways, 
29 ;  percentage  of,  to  be  paid  the 
city.  New  York,  122 ;  bids  for 
franchises,  on  basis  of,   123-127; 


deduction  of  payments,  from  fran- 
chise tax,  128 ;  alternative  pay- 
ments, 130 ;  use  of,  Chicago,  158  ; 
to  include  rentals,  161 ;  from  sub- 
urban lines,  Cleveland,  189 ;  of 
Philadelphia  street  railways,  204  ; 
payment  of  percentages,  Nashville, 
233  ;  report  of,'  Dist.  of  Columbia, 
244,  247 ;  percentages,  or  lump 
payment.  New  Bedford,  257-258 ; 
commutation  tax,  in  lieu  of  pav- 
ing charges,  Massachusetts,  263- 
264 ;  from  carrying  mail,  freight 
and  express,  Des  Moines,  277-278  ; 
tax  on  companies  with  exclusive 
franchises,  Rhode  Island,  283 ; 
Providence,  284-286 ;  tax  based  on 
amount  of  dividends,  286-287 ; 
percentage  to  be  paid,  St.  Paul, 
295,  297 ;  annual  reports  of, 
Wichita,  302 ;  percentage  pay- 
ments in  Baltimore,  309,  311 ; 
items  to  be  included,  Kansas  City, 
Mo.,  312-313 ;  percentages  to  be 
increased  as  penalty  for  default, 
320 ;  payments  not  mentioned  in 
proposed  franchise,  321 ;  in  Cin- 
cinnati, 327,  329,  331 ;  franchise 
to  company  making  highest  offer, 
San  Francisco,  335-336 ;  percent- 
ages paid,  Richmond,  Va.,  347, 
348 ;  in  lieu  of  other  taxes,  De- 
troit, 351,  359,  361 ;  percentage  to 
city,  Seattle,  389,  390,  392;  in 
Los  Angeles,  395-396 ;  payments 
to  cease,  if  competing  grant  is 
made, -Jacksonville,  406;  percent- 
ages, Trenton,  415 ;  report  of, 
ButEalo,  423,  424 ;  percentage 
payments  by  elevated  road,  Brook- 
lyn, 449  ;  tax  on,  Boston  elevated, 
459 ;  percentage  adjusted  to 
amount  of_  dividends,  461 ;  in- 
creasing percentages,  Chicago  ele- 
vated, 479,  482-483  ;  of  New  York 
subway,  511 ;  under  rapid  transit 
amendments,  520 ;  disposition  of, 
under  form  of  subway  contract, 
522-524 ;  percentage  of,  as  com- 
pensation for  interurban  fran- 
chises, 568-569 ;  payment  of  per- 
centage to  cease,  if  fares  are  low- 
ered,   Columbus,    586;    percentage 


854 


INDEX  OF  VOL.  II. 


payments  by  freight  railroad,  New 
York  City,  634 ;  percentages,  as 
ferry  rental,  681 ;  of  municipal 
ferries,  683 ;  city  to  get  percent- 
age for  handling  tickets,  Detroit 
automobile  service,  692 ;  payments 
to  city  for  coach  franchise,  New- 
York  City,  694  ;  tax  recommended 
by  National  Municipal  League, 
700 ;  discussion  of  tax,  775 ; 
ratio  of,  to  capital  Investment, 
799-800.  See  Compensation, 
Earnings. 
Guaranty  fund :  Cleveland,  187. 
See  Indemnity,  Security  fund. 

HALF-FAjiE.     See  Reduced  rates. 

I-Iarzfeld ,  J.  A. :  on  powers  of 
local  utilities  commission,  Kansas 
City,   Mo.,    754. 

Haul ;  average  length  of  street  rail- 
way, 25 ;  effect  of  length  of,  on 
subway   profits,   489. 

Headlights :  cars  to  be  provided 
with,  Des  Moines,  270 ;  Wichita, 
302 ;  on  Interurban  cars,  Indian- 
apolis, 593.     See  Signals. 

Headroom.      See    Clearance,    Height. 

Headway  :  of  cars,  53  ;  of  street  rail- 
ways. New  York  City,  107,  125 ; 
Brooklyn,  116,  117 ;  penalty  for 
failure  to  maintain.  New  York 
City,  136;  Chicago,  143;  Cleve- 
land, 176,  Philadelphia,  200; 
Rochester,  225  ;  DIst.  of  Columbia, 
242,  247;  Des  Moines,  271,  272- 
273 ;  Providence,  286  ;  Baltimore, 
308  ;- Cincinnati,  329-330;  Detrplt, 
356  ;  Columbus,  369  ;  Indianapolis, 
376 ;  Los  Angeles,  396 ;  Buffalo, 
420 ;  on  elevated  line,  Philadel- 
phia, 455;  Chicago,  476,  481,  483; 
subway.  New  York,  512;  of  inter- 
urban cars.  Salt  Lake  City,  550 ; 
Kalamazoo,  559-560 ;  St.  Louis, 
Mo.,  560  ;  Newport,  Ky.,  560.  See 
Schedules. 

Health  and  convenience  :  with  refer- 
ence to  cars,  50-59 ;  company  to 
conform  to  regulations,  324.  Sec 
Dust,  Heating,  Lighting,  Over- 
crowding, Noise,  Public  comfort 
HtatlODB,     Sanitation,     SprtukUng, 


Street  cleaning.  Ventilation,  Water 
closets. 

Hearings,  public :  required,  street 
railways,  Massachusetts,  259,  260 ; 
on  subway  construction.  New 
York,  516 ;  on  spur  tracks,  Los 
Angeles,  668 ;  on  ferry  applica- 
tions, California,  687.  See  Appli- 
cations, Notices. 

Heating :  of  street  cars,  57-58 ;  New 
York  City,  136;  Chicago,  162; 
Massachusetts,  263 ;  Des  Moines, 
273  ;  St.  Paul,  204  ;  Wichita,  801 ; 
Kansas  City,  316;  Cincinnati, 
332;  Richmond,  Va.,  345;  Detroit, 
353  ;  Columbus,  365  ;  Indianapolis, 
3T5;  Dallas,  400,  403;  Buffalo, 
425-426 ;  regulation  of,  for  ele- 
vated roads,  Chicago,  471,  474 ;  of 
subway  stations.  New  York,  525 ; 
of  Interurban  cars,  Columbus, 
585;   Springfield,   III.,   588. 

Height :  of  elevated  tracks.  New 
York  City,  434,  438,  443 ;  Brook- 
lyn, 446;  Philadelphia,  454; 
Chicago,  466,  460 ;  of  platforms 
and  landing  places,  471 ;  of  ele- 
vated structures,  Cleveland,  545. 
See  Clearance,   Headroom. 

Holding  company:  Cleveland,  715- 
716. 

Home  rule.  See  Municipal  home 
rule. 

Horse  cars :  statistics  of,  23.  See 
Motive  power. 

Hours  of  work.  See  Employees, 
Labor. 

Ice.     See  Snow  removal. 

Illinois :  statutory  provisions  relat- 
ing to  street  railways,  147  ;  refer- 
endum In,  715 ;  advisory  initiative 
In,   717. 

Improvements :  cost  of,  included  in 
purchase  price,  Chicago,  152-157 ; 
provisions  for,  158-163  ;  out  of  ex- 
pense fund,  Cleveland,  180 ;  cost 
added  to  capital  value,  184-185; 
of  suburban  linos,  189;  Phllndel- 
plila  street  rallwn.vs,  2(i7  ;  amount 
to  be  spent  for,  stipulated,  Indian- 
apolis, 377 ;  cost  to  be  reported, 
New    York    tunnels,     532.      See 
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Betterments,  Equipment,  Public 
Improvements,  Reliabilitation,  Re- 
serve fund. 

Inadequacy :  discussion  of,  78S-789. 
See  Depreciation,  Equipment,  Ser- 
vice. 

Inclined  planes:  elevated  may  con- 
struct,  Boston,   460. 

Income :  supplementary  sources  of, 
I  80-85 ;  appreciation  of  land  value 
I  may  be  accounted  as,  796.  See 
Dividends,  Earnings,  Gross  re- 
ceipts. Interest,  Investment,  Net 
receipts.   Profits. 

Increment  of  value :  of  franchises 
and  casements,  792,  797  ;  of  land, 
796;  of  labor  and  materials,  796- 
797.  See  Appraisal,  Appreciation, 
Capitalization,  Land  value.  Real 
estate. 

Indebtedness.     See  Debts. 

Indemnity :  bond,  to  protect  city 
against  damage  claims,  71-72 ; 
Chicago,  168 ;  against  damages 
from  electrolysis,  Tacoma,  417 ; 
fund,  to  pay  damages  to  abutting 
property,  Boston,  45S,  459  ;  to  pro- 
tect city  against  damage  claims. 
Chicago,  472 ;  fund,  to  Insure 
restoration  of  streets,  Chicago, 
477 ;  bond  of  freight  tunnel  com- 
pany, Chicago,  540-541 ;  bond, 
Cleveland,  547.  See  Damages, 
Guaranty  fund.  Security  fund. 

Indeterminate  franchises :  Street 
Railway  Franchises  that  are  In- 
determinate, chap,  xxvii,  239- 
266 ;  underlying  theory  of,  306 ; 
for  subvpays,  New  York,  518-520 ; 
for  spur  tracks,  665.  See  Dura- 
tion of  franchises. 

Indianapolis ;  street  railways,  870- 
380 ;  joint  use  of  tracks,  556 ; 
stations  for  iuterurban  road,  567  ; 
Interurban      franchises,      580-584. 

Ingersoll,  Raymond  V. .  reference  to 
address  on  "  Labor  Clauses  in 
Franchise  Grants,"  96. 

Initiative :  on  purchase  of  interur- 
ban property  within  city,  Port- 
land, Ore.,  578 ;  on  purchase  of 
market,  677 ;  suggested  statutory 
provteipas,    707,    708;    Initiative 


and  Referendum  In  Franchise 
Matters,  chap,  xl,  710-731 ;  util- 
ity board  establshed  by,  Los  An- 
geles, 746.  See  Direct  legislation. 
Referendum. 

Injunction  :  excuse  for  delay  in  con- 
struction. South  Bend,  228 ;  city 
to  help  company  in  resisting,  Des 
Moines,  268 ;  excuse  for  delay, 
Topeka,  300 ;  Kansas  City,  Mo., 
322;  Indianapolis,  371.  See  De- 
lay,  Legal  proceedings. 

Injury.     See  Personal  injury. 

Inspection :  of  electrical  apparatus, 
Pittsburgh,  220 ;  company  to  bear 
expense  of,  Washington,  245 ;  of 
material,  Saginaw,  385 ;  company 
must  pay  city  engineer,  Chicago, 
473  ;  of  Boston  subway,  500  ;  prior 
to  use  of  subway,  Cambridge,  508 ; 
of  subway  and  equipment.  New 
York,  513  ;  by  rapid  transit  board, 
of  McAdoo  tunnels.  New  Yorki 
531 ;  Cleveland  provision  for,  547 ; 
of  work  and  materials.  New  York 
Central  terminal,  623  ;  of  property 
and  road,  Pennsylvania  terminals, 
628 ;  by  utilities  commission,  Los 
Angeles,  748 ;  of  accounts  of  util- 
ity companies,  Kansas  City,  Mo., 
753.  See  Accounts,  Construction, 
Street's,  Supervision. 

Inspectors :    of   public    utilities,    760. 

Insurance ;  franchise  should  require, 
90 ;  required,  Chicago,  158 ;  to  be 
paid  out  of  expense  fund,  Cleve- 
land, 179 ;  report  of,  Dist.  of 
Columbia,  244  ;  to  be  paid  by  oper- 
ating companies,  Chicago,  483 ; 
included  in  cost  of  construction. 
New  York  subway,  522 ;  during 
construction  791.  See  Capitaliza- 
tion. 

Interest :  on  street  railway  invest- 
ment, 90,  91-92 ;  on  cost  of  con- 
struction and  maintenance,  New 
York  City,  132 ;  fund,  Cleveland, 
174,  175,  180,  181-182,  184,  186, 
188  ;  reduction  of,  as  penalty,  176  ; 
limit  upon,  Pittsburgh,  218;  Chi- 
cago, 482 ;  Boston  subway,  498, 
505;  New  York,  511,  520,  522, 
526 1     during     fonstmQtipn,     791. 
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See  Accounts,  Bonds,  Capitaliza- 
tion,  Investment. 

Interstate  Commerce  Commission : 
regulation  of  street  railways  by, 
Dist.  of  Columbia,  249. 

Interurban  railways:  terminal  facil 
ities  for,  43 ;  express  and  freight 
cars,  82 ;  Cleveland,  176  ;  joint  use 
of  tracks,  Columljus,  367 ;  use  of 
subways,  Cleveland,  549;  Inter- 
urban Railway  Franchises,  chap, 
xxxiv,  552-592 ;  state  supervi- 
sion of,  743.  See  Joint  use, 
Joint  use  of  traclcs.  Terminal  fa- 
cilities. 

Investment :  protected  by  provision 
for  purchase,  40,  47;  in  Chicago 
and  Cleveland,  142 ;  in  Chicago 
settlement,  160 ;  under  indeter- 
minate franchises,  241 ;  proposed 
SKbway  contract,  New  York,  523- 
524.  See  Appraisal,  Capitaliza- 
tion,  Securities. 

Investors ;  relation  of,  to  street  rail- 
ways, 16-20.     See  Securities. 

Iowa  :  franchise  conditions  in,-  279- 
280  ;  referendum  in,  712. 

Ivins,  William  M. ;  chairman  of 
charter  revision  commission.  New 
York  City,   758-9. 

Jacksonville  :  street  railways  of, 
405-408. 

Johnson,  Tom.  L.,  mayor  of  Cleve- 
land, 142,  172,  350,  544;  as  a 
political  leader,  729-731.  See 
Cleveland. 

Joint  ownership :  of  street  railway, 
New  York  City,  108 ;  of  tracks, 
Seattle,  649-650. 

Joint  use :  of  poles,  Saginaw,  387 ; 
of  elevated  structure  for  wires, 
Philadelphia,  454 ;  of  subway, 
Chicago,  533-534 ;  of  "passenger 
terminal,  Indianapolis,  580 ;  of 
bridge,  under  Congressional  act, 
595 ;  of  Union  passenger  station, 
Washington,  619 ;  of  New  York 
Central  station,  by  New  Haven 
railroad,  625 ;  of  tunnel,  Boston, 
035  ;  of  tracks  and  tci'minal,  Mem- 
phis, 636-637 ;  of  union  station, 
Richmond,  Va.,  637 ;  Salt  Lake 
City,  638 ;  Kansas  C'ty,  Mo.,  642 ; 


of  viaducts  and  subways,  643- 
644. 

Joint  use  of  tracks :  city  should  re- 
serve right  to  establish,  35,  39, 
42—44 ;  provided  for.  New  York 
City,  113;  Brooklyn,  117;  New 
York  general  law,  123  ;  compensa- 
tion for,  New  York  City,  131-132 ; 
forbidden,  Chicago,  143 ;  in  neu- 
tral zone,  Cleveland,  190 ;  author- 
ized, Pittsburgh,  218 ;  Pennsyl- 
vania, 222 ;  regulated  by  court, 
Connecticut,  237-238 ;  provided 
for,  Dist.  of  Columbia,  246-247, 
249 ;  Massachusetts,  251,  252, 
261 ;  public  authorities  may  re- 
quire. New  York,  267 ;  Des  Moines, 
272,  273-274;  Pk-ovidence,  285; 
Minneapolis,  289,  290 ;  Kansas 
City,  Mo.,  314-315  ;  suburban  cars 
to  be  manned  by  city  crews,  318 ; 
on  extensions,  321 ;  of  not  more 
than  one-tenth  of  track,  Cincin- 
nati, 327 ;  California,  333  ;  to  be 
reciprocal,  Richmond,  Va.,  343 ; 
consent  of  council  required  for, 
344,  345  ;  Detroit,  357  ;  Columbus, 
366 ;    Indianapolis,    378 ;    Milwau- 

^  kee,  380-381 ;  Seattle,  387-388, 
393-394 ;  Los  Angeles,  396 ;  sub- 
ject to  regulation  by  city,  Dallas, 
403-404  ;  may  be  granted  to  other 
company,  Trenton,  413,  416 ;  of 
tracks  on  bridge,  417 ;  Buffalo, 
422-423;  Wheeling,  428;  Brook- 
lyn elevated  road,  449 ;  in  Penn- 
sylvania, 453 ;  in  Boston,  460 ; 
on  elevated  loop,  Chicago,  481 ; 
New  York  subway,  524 ;  Cleve- 
land subway,  548,  549 ;  use  of 
local  tracks  by  interurban  cars, 
555-556 ;  Memphis,  provision  for, 
565 ;  La  Crosse  provision,  566- 
567 ;  of  interurban  lines,  571- 
576;  Portland,  Ore.,  577,  579; 
Columbus,  585  ;  Springfield,  591 ; 
of  Now  York  Central,  by  New 
Haven  railroad,  623-625 ;  tracks 
and  terminal,  Nashville,  651.  See 
Competition. 

Judicial  decision ;  privileges  con- 
firmed and  obligations  canceled. 
New    Yorls    City,    J09 ;    grant    In- 
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validated,  110 ;  right  of  way 
granted  in  fee  by,  119. 

Judicial  proceedings :  regulatory 
power  vested  in  court,  Connecti- 
cut, 237-238 ;  to  fix  terms  lor 
joint  use  of  tracks,  Iowa,  280 ;  in 
lieu  of  property  owners'  consents. 
437,  516 ;  rapid  transit,  440 ;  con- 
sents for  McAdoo  tunnels,  527- 
528 ;  for  Pennsylvania  tunnels, 
629 ;  suggested  constitutional  pro- 
vision, 706.  See  Legal  proced- 
ure. 

Jurisdiction  of  state  over  local  pub- 
lic utilities,  732-747.  Bee  Com- 
mission, General  laws. 

Kalamazoo  :  interurban  franchise, 
556,    559-560,    567,    569,    573-574. 

Kansas  City,  Mo. :  street  railway 
franchises,  312-321 ;  bridge  con 
necting  two  Kansas  Cities,  604- 
606 ;  franchise  for  union  station 
and  belt  line  railroad,  639-648 ; 
referendum  in,  714,  728. 

Kneass,  Strickland :  chief  engineer 
and  surveyor  of  Philadelphia  in 
1855,  comments  upon  municipal 
ownership,  194-195. 

Labor  :  ten  hours  to  be  a  day's 
work,  Massachusetts,  263 ;  must 
be  hired  in  Baltimore,  308 ;  hours 
of  work,  Detroit,  354,  563 ;  dis- 
putes to  be  arbitrated,  Trenton, 
417 ;  Union,  stipulated,  428 ;  De- 
troit, 563 ;  no  convict  labor,  Nash- 
ville, 569.  See  Employees,  Salar- 
ies,   Union    labor. 

Labor  tickets.  Bee  Reduced  rates, 
Workingmen's  tickets. 

La  Crosse :  interurban  franchises, 
565-567. 

Land  value :  effect  of  increase,  upon 
capitalization,  21—22 ;  unearned 
increment  of,  should  not  be  in- 
cluded in  purchase  price,  51-52 ; 
increase  of,  in  great  cities,  in  rela- 
tion to  terminals,  615  ;  Relation  of 
Public  Utilities  to  Land  Values, 
chap,  xliii,  764-770 ;  as  element 
in  appraised  valuations,  795-797. 
See  Real  estate. 


Laws.  Bee  General  laws.  Special 
legislation. 

Lease :  of  track,  41 ;  of  street  rail- 
ways. New  York  City,  106,  123, 
128 ;  provision  of  Mueller  law, 
Illinois,  143 ;  in  Chicago  settle- 
ment ordinances,  155-156  ;  Cleve- 
land, 187-188,  190;  Philadelphia, 
199,  200,  202-205,  207;  Pitts- 
burgh, 218  ;  paving  exemption  not 
transferred  by,  Rochester,  224  ;  of 
street'  railway.  Providence,  287 ; 
after  reversion  to  city,  Baltimore, 
310 ;  consent  of  city  council  re- 
quired, Richmond,  Va.,  344  ;  opera- 
tion under,  Columbus,  370 ;  of 
elevated  lines,  New  York  City, 
445 ;  Boston  street  railways,  458, 
461 ;  Chicago  elevated,  480,  483, 
486 ;  Boston  subways,  497,  503- 
504  ;  New  York  subways,  510-515  ; 
lor  short  term,  518-520 ;  limita- 
tions upon,  Chicago  tunnel  fran- 
chise, 537 ;  provision  lor,  541— 
542 ;  Cleveland  subways,  550 ;  of 
tracks,  required  by  city,  Kalama- 
zoo, 574  ;  of  bridge,  Newport,  Ky., 
602  ;  of  space  for  wires  and  con- 
duits, Boston  terminal  tunnel, 
636 ;  of  ferries.  New  York  City, 
678-683 ;  of  municipally  owned 
utility  plants,  807-808.  See  As- 
signment,   Consolidation. 

Legal  proceedings :  as  excuse  lor 
delay  in  construction,  Chicago, 
478;  required  lor  construction  of 
subways.  New  York,  515-517 ;  ex- 
cuse lor  delay,  McAdoo  tunnels, 
528  ;  Cleveland  subways,  548 ;  in- 
terurban lino,  Columbus,  586 ; 
Springfield,  111.,  588 ;  terms  ol 
joint  use  to  be  fixed  by  court, 
Dist.   ol  Columbia,   619. 

Legislation.  Bee  Constitutional  limi- 
tations. Direct  legislation,  Gen- 
eral  laws.   Special   legislation. 

Legislative  grants.  Bee  Special 
legislation. 

Legislature :  may  revoke  perpetual 
Iranchise;  Wilmington,  Del.,  303 ; 
establishes  utilities  board  lor  St. 
Joseph,  Mo.,  748. ,  Bee  General 
laws,   Special   legislailon. 
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Letter  carriers :  United  States  Post 
Office  may  pay  yearly  sum  to 
cover  fares  of,  in  Chicago,  164. 
See  Free   service. 

Levels :  two-level  subways,  Cleve- 
land, 544-551.     See  Grade. 

Lewis,  Edwin  O. ;  on  Pliiladelphia 
street  railway  settlement,  212- 
213. 

License :  for  ferry  operation,  Detroit, 
683,  684 ;  California,  686 ;  for 
cabs,  689 ;  fee,  for  omnibus  line. 
New  York  City,  693,  694.  See 
Car  licenses. 

Lien :  companies'  right  to  mortgage 
limited,  Chicago,  156 ;  mortgage 
and  foreclosure  provisions,  Chi- 
cago, 170 ;  street  railway  certifi- 
cates must  be  within  debt  limit, 
171 ;  mortgage  bonds,  Cleveland, 
180 ;  on  street  railway  property, 
not  affected  by  forfeiture,  Kansas 
City,  Mo.,  323 ;  Indianapolis,  371 ; 
must  not  mature  after  expiration 
of  franchise,  371-372;  of  city  to 
secure  rentals,  Pennsylvania  ter- 
minals. New  York  City,  628.  See 
Amortization,  Bonds,  Capitaliza- 
tion,   Investment,    Securities. 

Life  guards.     See  Fenders. 

Lighting :  of  street  cars,  10,  58-59 ; 
New  York  City,  136;  Chicago, 
162;  St.  Paul,  294;  Kansas  City, 
Mo.,  316 ;  Richmond,  Va.,  345 ; 
Detroit,  353 ;  Columbus,  365 ;  In- 
dianapolis, 375  ;  Buffalo,  425-426  ; 
of  elevated  stations  and  cars, 
Chicago,  474 ;  of  Boston  subway, 
499-500 ;  of  New  York  subway, 
513 ;  of  interurban  cars,  Colum- 
bus, 585 ;  Springfield,  III.,  588  ;  of 
Cleveland  rolling  road,  612. 

Lights ;  street  railway  company  to 
maintain,  Washington,  245 ;  com- 
pany to  maintain  electric  lights  on 
its  poles,  San  Francisco,  340 ; 
Seattle,  388 ;  Chicago  elevated 
road  must  light  street  and  alley 
Intersections,  481,  484 ;  to  be 
maintained  on  bridge,  St.  Louis, 
596;  on  cabs,  691.  See  Head- 
lights. 

Limited    cars ;    Interurban,    556 ;    in 


Toledo,   576.     See   Express   trains. 

Limited  franchises :  made  perpetual, 
Rochester,  223-224 ;  discussed  by 
Mayor  Logan,  240 ;  movement  for, 
310 ;  of  Chicago  elevated  roads, 
464,  465,  485,  489 ;  extension  of 
term,  by  companies.  New  York 
City,  620 ;  for  closing  streets, 
Richmond,  Va.,  depot,  637,  638. 
See  Duration  of  franchises,  Ex- 
piration of  franchises.  Lease. 

Liquors,  Intoxicating :  not  to  be  sold 
in  street  railway  parks,  Massa- 
chusetts, 261 ;  not  to  be  sold  on 
ferries,  Detroit,  684. 

Litigation :  expense  of,  how  to  be 
treated,  792.  See  Legal  proceed- 
ings. 

Live  stock :  transportation  of,  on 
interurban  road,  Springfield,  111., 
587.     See  Freight,  Transportation. 

Local  authorities :  constitutional 
provision  requirinij  consent.  New 
York,  120  437,  440,  620;  Penn- 
sylvania, 197 ;  consent  of,  with 
conditions,  Brooklyn  elevated 
road,  448-450 ;  consent  of,  Phila- 
^delphia,  452  ;  control  over  streets, 
under  new  Michigan  constitution, 
702  ;  relation  of  state  commissions 
to,  744-745.     See  Consents. 

Local  control ;  of  interurban  lines, 
554.  See  Municipal  control,  Pub- 
lic control. 

Local  traffic :  defined  in  McAdoo  tun- 
nel franchise.  New  York  City, 
530 ;  in  Pennsylvania  tunnels, 
626 ;  on  New  York  Connecting 
Railroad,  633. 

Local  trains  ^in  New  York  subway, 
512,  515. 

Locations :  should  be  subject  to  re- 
adjustment, 37-38 ;  granted  by 
city,  Boston,  250 ;  general  laws  re- 
lating to,  Mnssachusetts,  254,  259- 
260;  plans  of.  New  Bedford,  256; 
on  all  streets  within  present  or 
future  city  limits,  Des  Moines, 
267 ;  streets  specified,  270 ;  of 
fixtures  subject  to  regulation,  In- 
dianapolis, 377;  must  be  approved, 
Boston  elevated  road,  456,  460 ; 
procedure   to   secure,    462 ;   altera- 
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tlons  and  revocations  of,  463  ;  in 
Cambridge,  463-464 ;  o£  subway 
routes,  Boston,  494-497,  503 ;  for 
sewers,  water  pipes  or  electrical 
conduits,  496 ;  subway  substituted 
for  elevated,  508 ;  Philadelphia 
subway,  543 ;  for  yards  and  stor- 
age tracks,  subject  to  approval  of 
board  of  estimate.  New  York  City, 
631-632 ;  Boston  tunnel,  635.  iSfee 
Consent,  Local  authorities.  Re- 
location, Eoutes. 

Logan,  .Tames :  mayor  of  Worcester, 
quoted  on  freight  carriage  by 
street  railways,  83-85,  665. 

Loop ;  in  elevated  railroad  system, 
Chicago,  464-465,  477,  480-483, 
484 ;  in  Philadelphia  subway,  542, 
543 ;  for  interurban  terminal  op- 
eration, 567 ;  Kalamazoo,  574, 
584-585,   586. 

Los  Angeles :  street  railway  fran- 
chise, 395-397 ;  spur  track  ordi- 
nances, 667-668 ;  docks,  676 ; 
utilities  commission,  721,  746-748. 

Lost  articles  found  In  cars :  disposi- 
tion of,  Washington,  242,  247. 

Mail  :  boxes  on  cars,  81 ;  carrying, 
authorized,  Des  Moines,  277 ; 
brought  into  city  on  suburban  cars, 
Kansas  City,  Mo.,  318 ;  provision 
for  carrying  on  elevated  trains. 
New  York,  441,  446,  452 ;  Chicago, 
467,  476,  483 ;  on  interburban 
road,  St.  Louts,  563-564 ;  Salt 
Lake  City,  564 ;  Portland,  Ore., 
578  ;  Indianapolis,  582  ;  Columbus, 
586.     See  Transportation. 

Maintenance :  fund  to  be  provided 
for,  in  franchise,  49,  51,  90-91 ; 
of  street  surface,  68-70 ;  of  prop- 
erty. New  York  City,  128 ;  pen- 
alty for  failure  in,  136 ;  of  street 
fixtures,  138 ;  of  street  railways, 
Chicago,  154,  157;  fund,  Cleve- 
land, 180-181 ;  report  of  cost, 
DIst.  of  Columbia,  244 ;  allowed 
for,  Topeka,  300 ;  of  Chicago  ele- 
vated railway,  482-483 ;  of  sub- 
way, Boston,  500,  504;  New  York, 
511,  512 ;  interurban  railway, 
Kalamazoo,    574 ;    franchise    pro- 


vision suggested,  699 ;  statutory 
provision,  707 ;  depreciation  by 
deferred  maintenance,  799.  See 
Depreciation,  Paving,  Streets, 
Street  railways.  Tracks. 

Maltbie,    Milo    Roy :    advocates    inde-  . 
terminate  franchise,  239-240. 

Maps :  street  railway  should  be  filed 
with  city,  37,  62 ;  required,  Phila- 
delphia, 195 ;  of  tracks,  Pitts- 
burgh, 219 ;  to  be  submitted  to 
local  authorities  with  applications, 
Connecticut,  235-236 ;  of  loca- 
tions, Massachusetts,  256 ;  of 
tracks,  to  be  made  by  city  sur- 
veyor, Des  Moines,  275 ;  must  be 
filed.  Providence,  281 ;  must  ac- 
company application,  San  Fran- 
cisco, 326 ;  of  fixtures,  Columbus, 
365-366 ;  of  proposed  track, 
Saginaw,  385 ;  Seattle,  391 ;  of 
Philadelphia  rapid  transit  route, 
455 ;  of  elevated  route,  to  be  ap- 
proved by  mayor,  Boston,  460 ; 
Chicago,  465,  467 ;  of  subway  loca- 
tions, Boston,  495 ;  Cambridge, 
506,  508 ;  of  spur  track  route,  De- 
troit, 669.  See  Filing  of  corpo- 
rate documents.  Plans. 

Markets :  terminal  nature  of,  616 ; 
franchise  for,  Portland,  Ore.,  676- 
677. 

Maryland :  easement  tax  of,  776. 

Massachusetts :  capitalization  of  pub- 
lic utilities  in,  27 ;  control  of  loca- 
tions in,  38 ;  indeterminate  fran- 
chises in,  40,  239-242 ;  commuta- 
tion tax  in  lieu  of  paving  obliga- 
tions, 66 ;  legislative  provisions 
for  elevated  roads,  456-464 ;  sub- 
way legislation,  493-494 ;  limita- 
tion of  bond  issues,  781-782 ; 
state  commission  fixes  value  of 
new  stock  issues,  784. 

Materials :  used  in  construction  or 
paving,  inspection  of,  Saginaw, 
385 ;  for  elevated  construction. 
New  York  City,  443-444 ;  Chicago, 
465-466 ;  to  be  inspected  by  com- 
missioner of  public  works,  473  ;  for 
stations,  477 ;  from  excavation  to 
be  delivered  to  city,  Cambridge, 
507;  Inspection  of.  New  York  sub- 
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way,  531 ;  of  subway  entrances, 
Cleveland,  546 ;  from  excaTations, 
must  be  removed,  547 ;  for  con- 
struction of  Interurban  tracks, 
Springfield,  111.,  589.  See  Rails, 
Stations. 

Maximum  rate  :  not  to  be  reduced  by 
legislation,  Boston,  253.  See 
Fares,   Rates. 

Meigs,  Joe  V. ;  patents  of,  for  ele- 
vated system,  456,  470. 

Memphis :  street  railway  franchises, 
408-410 ;  interurban  franchises, 
557,  561,  565,  568,  570 ;  union 
passenger  station  and  terminal 
franchise,  636-637 ;  grade  sepa- 
ration,   662 ;    spur   tracks,   673. 

Merger.     See  Consolidation. 

Merit  system :  recommended  by  Na- 
tional   Municipal   League,    700. 

Michigan :  indeterminate  franchise, 
240 ;  franchise  provisions  of  con- 
stitution,  700-2,   712,   722. 

Mileage.  See  Apportionment,  Car 
mileage.   Tracks. 

Milk.     See  Express,    Freight. 

Milwaukee :  street  railways  of,  380- 
384 ;  joint  use  of  interurban 
tracks,  571-572 ;  depression  of 
railroad  tracks  in,  660-661 ;  grade 
separation   in,   662-663. 

Minneapolis :  street  railways  in, 
288-292 ;  Gas  Settlement  Ordi- 
nances,  Appendix,   811-831. 

Minority  representation :  provision 
for,  recommended  by  National  Mu- 
nicipal League,  699. 

Mississippi  river :  bridge  across,  594- 
596. 

Missouri ;  establishment  of  local  util- 
ity commissions,   750-751. 

Model  franchises.  See  Franchise  pro- 
visions recommended. 

Monopoly :  development  of,  in  street 
railway  business,  30-31 ;  com- 
pared with  competition,  33-37 ; 
joint  use  on  basis  of.  New  York 
City,  133  ;  suggested  policy  in  Te- 
gard  to  street  railways,  New  York 
City,  138-139;  in  Connecticut, 
234-235;  in  New  Bedford,  258;  in 
Buffalo,  426;  monopolistic  nature 
of    terminal    facilities,    55.'i ;    atti- 


tude of  state  commissions  towards, 
734,  736-737,  740  ;  rights  that  are 
capitalized  should  be  amortized, 
793-794.  See  Consolidation,  Ex- 
clusive franchises,   Lease. 

Monorail    system :    experiment    with, 
23. 

Mortgage.     See  Lien. 

Motive  power ;  changes  in,  23—26 ; 
city  to  regulate,  65  ;  provisions  in 
New  York  City  franchises,  103, 
104,  105,  106,  107,  114,  122,  125; 
in  Brooklyn,  118  ;  in  Chicago,  143,^ 
160;  in  Cleveland,  190;  in  Phila- 
delphia, 199,  200  ;  in  Pennsylvania, 
221 ;  in  Rochester,  223,  225 ;  in 
South  Bend,  228 ;  jurisdiction  of 
state  commission  over,  Connecti- 
cut, 237 ;  in  Dist.  of  Columbia, 
241,  245,  246  ;  horse  cars,  Boston, 
250 ;  in  Dcs  Moines,  267,  273,  274, 
275  ;  in  Iowa,  279 ;  in  Providence, 
280-281  ;  Minneapolis,  289-290, 
291 ;  St.  Paul,  292,  298 ;  Topeka, 
298 ;  Wilmington,  Del.,  303  ;  elec- 
trification in  Kansas  City,  Mo.,  312, 
313 ;  Cincinnati,  329 ;  California, 
333 ;  San  Francisco,  336-340 ; 
Richmond,  Va.,  342-343 ;  Detroit, 
353,  362 ;  Columbus,  365 ;  Indi- 
.anapolis,  373,  375 ;  Milwaukee, 
382 ;  Seattle,  389 ;  Dallas,  401 ; 
Trenton,  413 ;  horse  power,  in 
Buffalo,  420 ;  for  elevated  rail- 
way's, New  York  City,  434,  437, 
438,  445,  446;  Philadelphia,  454; 
must  be  approved,  Boston,  460 ;  in 
Chicago,  464,  467,  471,  476,  479, 
480 ;  of  subway,  Boston,  499 ; 
New  York,  509,  513  ;  McAdoo  tun- 
nels, 529  ;  subways,  Philadelphia, 
542 ;  on  interurban  line,  Toledo, 
576  ;  Portland,  Ore.,  579  ;  Indian- 
apolis, 583 ;  steam  forbidden, 
Springfield,  111.,  587;  of  rolling 
road,  Cleveland,  612 ;  of  New  York 
Central  railroad,  621-622 ;  in 
Pennsylvania  tunnels,  628 ;  of 
New  York  Connecting  Railroad, 
632 ;  of  Fifth  avenue  coacbes, 
693. 

Moving     build'nss ;     Saginaw,     386 ; 
wires  to  be  raised  to  allow,  Seattle, 
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389 ;  company  to  raise  wires  for, 
Tacoma,   412. 

Mueller  law :  permitting  municipal 
ownership  In  Illinois,  149-150 ; 
729. 

Municipal  control :  in  New  York 
state,  120,  121 ;  in  New  York  City, 
138 ;  of  Chicago  traction  finances, 
166-170;  -of  Cleveland  traction, 
172-174,  176 ;  of  street  railways, 
Philadelphia,  200-201 ;  surrender 
of,  205-206,  209,  213 ;  in  Massa- 
chusetts, 256-258 ;  city  may  object 
to  location  of  extensions,  St.  Paul, 
297  ;  of  routes,  Kansas  City,  Mo., 
314 ;  charter  provisions  of  San 
Francisco,  334-336 ;  of  subways, 
can  be  secured  by  ownership,  492. 
See  Municipal  ownership  and  oper- 
ation,  Public   control. 

Municipal  home  rule :  permitted  by 
Michigan  constitution,  701 ;  discus- 
sion of,  702-704. 

Municipal  league :  of  Los  Angeles, 
748.  See  National  Municipal 
League. 

Municipal  ownership  and  operation : 
service  at  cost  under,  92 ;  provided 
for,  street  railways.  New  York 
City,  107,  127,  139-140;  in  char- 
ter, 128 ;  in  Chicago  and  Cleve- 
land, 142,  728-731 ;  under  Mueller 
law,  Illinois,  149-157 ;  outlook 
for,  Chicago,  170  ;  suggested  policy, 
Philadelphia,  194-195;  of  utilities 
in  Iowa,  279-280 ;  provisions  for, 
street  railways,  Baltimore,  310- 
311 ;  operation  by  city  until  ar- 
rears are  paid,  Kansas  City,  Mo., 
320-321 ;  provisions  of  charter, 
San  Francisco,  334;  in  Indian- 
apolis, 379  ;  of  subways,  490,  492  ; 
in  Boston,  494 ;  at  expiration  of 
subway  lease.  New  York,  514  ;  un- 
der rapid  transit  amendment.  New 
York,  520 ;  of  subways,  Chicago, 
534 ;  of  Interurbati  property  In 
Nashville,  574  ;  in  Toledo,  576 ;  ot 
bridges  and  viaducts,  594 ;  of 
docks,  675 ;  Of  markets,  676 ;  of 
ferries.  New  York  City,  678  ;  pro- 
vided for  in  constitution,  Michigan, 
701,  702 ;  constitutional  provisions 


suggested,  705 ;  municipal  owner- 
ship, chap,  xlvi,  803-809 ;  in 
Minneapolis  franchise.  Appendix, 
811-817.  See  Forfeiture,  Pur- 
chase,   Purchase    price.    Reversion. 

Municipal  Program  of  National  Mu- 
nicipal League :  franchise  provis- 
ions of,  699-700. 

Municipal  Voters'  League:  in  Chi- 
cago street  railway  struggle,   149. 

Nashville  :  street  railways  of,  231- 
234 ;  interurban  franchise,  560- 
561,-  569,  574-575  ;  terminal  fran- 
chises, 651-652 ;  referendum  In, 
712. 

National  Municipal  League  :  program 
of,  in  Its  relation  to  franchises, 
698-700. 

Navigation ;  must  not  be  obstructed 
by  bridge,  595. 

Negroes.     See  Discrimination. 

Net  profits.  See  Dividends,  Invest- 
ment, Net  receipts,  Profits. 

Net  receipts  :  tax  upon,  Des  Moines, 
269,  277  ;  percentage  of,  to  be  paid 
city,  Topeka,  300 ;  Saginaw,  387  ; 
of  elevated  railway.  New  York 
City,  436.     See  Dividends,  Profits. 

Neutral  zone :  Cleveland  street  rail- 
way, 190. 

New  Orleans :  dock  ownership  in, 
676. 

Newport,  Ky. :  Interurban  franchise, 
558,  569  ;  joint  use  of  interurban 
tracks,  573  ;  toll  bridges  over  Ohio 
river,  602-603 ;  double  track  rail- 
road,  638. 

Newspapers :  may  be  sold  in  subway 
stations.  New  York,  525 ;  may  be 
sold   in  Boston  tunnel,  635. 

New  York  City  ;  cost  of  street  railway 
construction  in,  26 ;  early  street 
railway  franchises,  32 ;  lack  of  pro- 
vision for  extensions,  38 ;  Street 
Railway  Franchises  in  Greater 
New  York,  chap,  xxiv,  101-140; 
elevated  railway  franchises  in, 
chap,  xxxii,  433-450 ;  subways  of, 
509-533 ;  franchises  for  bridges  In, 
607-009  ;  grade  crossings  in,  616 : 
railroad  terminals  in,  619-629; 
freight      railroads     in,      629-634 ; 
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ownership  of  docks  In,  675 ;  ferries 
of,  678-683 ;  Fifth  avenue  coach 
line,  692-694 ;  personal  injury 
claims,  expense  of  railways  for, 
741 ;  franchise  bureaus  in,  756- 
759 ;  early  rapid  transit  commis- 
sions, 759-760 ;  special  franchise 
tax  of,  773,  776 ;  lease  of  subway, 
808-809. 

New  York  State :  statutory  provis- 
ions for  street  railways,  108,  121, 
123,  124,  126;  constitutional 
amendment  relating  to  street  rail- 
ways, 120,  43T,  620 ;  rapid  transit 
laws,  439-442,  515-520 ;  turnpike 
and  plankroad  laws,  609-611 ; 
grade  crossings  law,  656. 

Nichols,  Harry  P. :  on  establishment 
of  city  bureau  of  franchises.  New 
York   City,   756-757. 

Noise :  of  street  railway  operation, 
12,  70-71 ;  Philadelphia,  194,  198 ; 
Pittsburgh,  214 ;  bells  not  be  at- 
tached to  horses,  Cincinnati,  328  ; 
provisions  to  prevent,  Dallas,  404- 
405 ;  of  elevated  roads.  New  York 
City,  432 ;  Brooklyn,  447 ;  con- 
struction to  deaden  sound,  Phila- 
delphia, 455,  456 ;  devices  to  pre- 
vent, Chicago,  476,  485 ;  must  be 
deadened  near  churches  and  school 
houses,  Chicago,  486 ;  in  McAdoo 
tunnels.  New  York  City,  529 ; 
Philadelphia  subway,  543 ;  on 
Interurban  road,  Dallas,  559.  See 
Nuisances. 

Non-user :  abandonment  of  franchise 
defined,  Chicago,  161 ;  cause  for 
forfeiture,  Indianapolis,  371.  See 
Abandoned  tracks,  Abandonment, 
Forfeiture. 

Normal  wear,  798.  See  Capitaliz- 
ation,   Depreciation,    Maintenance. 

Notice :  inviting  bids.  New  York  City, 
108 ;  of  application  for  franchise. 
New  York,  121-122;  for  consent 
of  property  owners,  122 ;  of  city's 
intention  to  purchase,  Chicago. 
152,  156 ;  of  change  of  rates, 
Cleveland,  182 ;  of  sale  of  bonds, 
184  ;  of  intention  to  purchase,  185- 
186 ;  of  intention  to  lease,  187 ;  of 
forfeiture,    190 ;    of    intention    to 


purchase,  Phila.delphia,  212  ;  Pitts- 
burgh, 215 ;  for  extensions  and 
paving.  South  Bend,  230 ;  of  inten- 
tion to  purchase,  Nashville,  233- 
234 ;  of  public  hearing  on  fran- 
chise application,  Connecticut,  235 ; 
of  application  for  locations,  Massa- 
chusetts, 259 ;  of  Injunction,  Des 
Moines,  268 ;  of  application  for 
franchise,  to  be  published,  Iowa, 
280 ;  of  revocation  or  amendment 
by  city.  Providence,  282 ;  to  change 
to  other  streets,  283-284  ;  enumer- 
ating extensions,  to  be  Sled  with 
city  clerk,  St.  Paul,  297 ;  of  In- 
tention to  enforce  forfeiture  pro- 
visions, Topeka,  300 ;  of  necessity 
for  extensions,  Wichita,  301 ;  of 
application  for  franchise  San  Fran- 
cisco, 335,  338 ;  of  violation  of 
franchise  terms,  Detroit,  356 ;  of 
intention  to  purchase,  358 ;  of 
hearing  on  extensions,  Indian- 
apolis, 374-375 ;  of  violation  of 
franchise,  376;  Saginaw,  386;  of 
intention  to  purchase,  Los  Angeles, 
397  ;  of  violation,  Dallas,  399-400  ; 
Memphis,  408 ;  to  allow  moving  of 
building,  Tacoma,  412 ;  of  viola- 
tion,   Buffalo,    421-422 ;    of   Inten- 

■  tion  to  purchase  427  ;  of  intention 
to  enforce  forfeiture  provisions. 
Wheeling,  429-430 ;  calling  for 
rapid  transit  proposals,  New  York, 
440 ;  of  necessity  for  rapid  transit 
line,  Pennsylvania,  453 ;  of  inten- 
tion to  purchase  elevated  road, 
Chicago,  472 ;  to  discontinue  aux- 
iliary enterprises,  Boston  subway, 
505 ;  of  intention  to  purchase  tun- 
nels, New  York  City,  531 ;  tun- 
nel equipment,  Chicago,  539 ;  to 
council,  of  time  set  to  examine 
conduits.  South  Bend,  559  ;  of  re- 
adjustment of  rental  between  New 
York  Central  and  New  Haven  rail- 
roads. New  York  City,  024 ;  of 
failure  to  live  up  to  conditions  of 
terminal  franchise,  Kansas  City, 
Mo.,  648 ;  of  application  for  spur 
track,  to  he  posted,  Los  Angeles, 
668.     See  Advertising. 

Nuisances ;   dust  and   noise  of  street 
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railway  operation,  12 ;  dust,  14, 
69 ;  objections  to  street  railways, 
Philadelphia,  194  ;  use  of  bitumin- 
ous coal  at  power  house,  or  of  mo- 
tive power  constituting  a  nuisance, 
forbidden,  St.  Paul,  294 ;  protec- 
tion, against,  in  elevated  road  con- 
struction, Chicago,  467 ;  elevated 
structures  as,  489-490 ;  company 
to  prevent  dropping  of  offensive  ob- 
jects to  the  street.  New  York  Con- 
necting Railroad,  631 ;  use  of 
steam  may  be  stopped,  632  ;  com- 
pany to  abolish,  Kansas  City,  Mo., 
644.  See  Drainage,  Dust,  Noise, 
Salt,  Snow  removal.  Sprinkling, 
Vibration. 
Number :  vehicle,  to  be  conspicuous. 
New  York  City,  691.  Bee  Car  li- 
censes. » 

Obligations  canceled  and  privileges 
confirmed  by  judicial  decision,  New 
York,  109. 

Obligatory  referendum.  See  Referen- 
dum. 

Observation  cars.     See  Special   cars. 

Obsolescence :  effect  of,  on  capital- 
ization, 25-28 ;  depreciation  by, 
798.  See  Capitalization,  Depreci- 
ation, Maintenance. 

Obstruction :  to  navigation  forbidden, 
St.  Louis  bridge  franchise,  595 ; 
trains  to  move  from  crossings  to 
let  Are  engines  pass,  Nashville, 
652 ;  standing  of  cars  in  streets, 
Los  Angeles,  668 ;  Detroit,  669. 
See  Fire  department,   Streets. 

Ofiices :  must  remain  in  city,  Chicago, 
169 ;  Topeka,  299 ;  Wichita,  301 ; 
Richmond,  Va.,  345 ;  Dallas,  402- 
403 ;  Chicago,  541 ;  Nashville,  569. 
See  Car  shops. 

Ohio:  Rogers  law,  329-333. 

Oil ;  use  of,  in  lieu  of  sprinkling. 
New  York  City,  134. 

Oklahoma,  referendum  on  franchises 
in,   712. 

Oklahoma  City :  new  gas  and  electric 
franchises  obtained  by  "  campaign 
of  education,"   723-727. 

Omnibus :  street  railway  company  re- 
quired  to  purchase  omnibus   lines. 


Baltimore,  308  ;  company  must  use, 
on  uncompleted  street  car  lines, 
Cincinnati,  327 ;  Omnibus  and 
Coach  Franchises,  chap,  xxxviii, 
688-694. 

Operating  expenses :  of  street  and 
electric  railways,  28-29 ;  affected 
by  extensions,  41 ;  discussion  of, 
89-91 ;  Chicago  street  railways, 
165  ;  commissioner's  salary  included 
in,  Cleveland,  174 ;  cost  of  arbitra- 
tion included  in,  175 ;  to  be  paid 
out  of  expense  fund,  179-180  ;  of 
suburban  lines,  189 ;  of  Philadel- 
phia street  railways,  204 ;  report 
of,  Dlst.  of  Columbia,  244  ;  Topeka, 
300 ;  annual  reports  of,  Wichita, 
302  J  to  be  paid  by  lessees  of  ele- 
vated loop,  Chicago,  483  ;  of  New 
York  subways,  511,  520  ;  of  muni- 
cipal ferries,  New  York  and  Bos- 
ton, 683 ;  confusion  of  construc- 
tion and  operating  accounts,  785- 
787.  See  Accounts,  Damages,  De- 
preciation, Gross  receipts.  Insur- 
ance,  Maintenance. 

Operation :  incentive  to  economy  in, 
94  ;  rules  for,  on  city  bridge.  New 
York  City,  135 ;  cessation  of,  de- 
fined, Chicago,  161 ;  may  be  regu- 
lated. Providence,  283 ;  obstruc- 
tions to,  Detroit,  354  ;  continuous, 
required,  Indianapolis,  378 ;  rules 
for,  prescribed  by  rapid  transit 
commissioners.  New  York  City, 
442 ;  conditions  of,  New  York  sub- 
way, 509-515 ;  of  interurban  cars 
within  city  limits,  555 ;  Spring- 
field, III.,  588  ;  unity  of,  desirable, 
733,  736.  See  Municipal  owner- 
ship and  operation,  Public  control, 
Regulation. 

Optional  referendum.  See  Referen- 
dum. 

Organization  expenses :  included  in 
overhead  charges,  791.  See  Ap- 
praisal,  Capitalization. 

Overcapitalization :  of  Philadelphia 
street  railways,  203-204 ;  discus- 
sion of,  783-784.  See  Accounts, 
Bonds,    Capitalization,    Securities. 

Overcrowding  of  cars :  .'JS.  56,  78 ; 
forbidden,    New    York    City,    111- 
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112 ;  franchise  provision,  Detroit, 
353  ;  of  ferry  boats  forbidden,  684. 
See  Street  railway  service. 

Overhead  charges :  discussion  of, 
790-792.     See  Capitalization. 

"  Owl  "  cars :  fare  on,  74,  77  ;  double 
fare  on,  South  Bend,  228;  re- 
quired. In  St.  Paul,  296;  double 
fare,  Topeka,  299 ;  in  Columbus, 
369 ;  double  fare,  Saginaw,  385- 
386.     See  Headway,   Schedules. 

Ownership  :  of  right  of  way,  Brook- 
lyn, 119.  See  Joint  ownership, 
Municipal  ownership,  Rights  of 
way. 

Parcels  :  omnibuses  may  carry,  New 
York  City,  693.  See  Baggage,  Ex- 
press, Freight,  Mail,  Transporta- 
tion. 

Parks :  extensions  to  connect  with', 
41 ;  street  railway  line  to,  Cleve- 
land, 189 ;  company  to  buy,  for 
city,  Nashville,  233,  569  ;  gross  re- 
ceipts tax  used  for,  Baltimore,  309, 
310 ;  route  to  be  extended  to,  out- 
side the  city,  Kansas  City,  Mo., 
318-319 ;  payments  from  company 
to  be  used  for  Improvement  of, 
Denver,  324  ;  San  Francisco,  337  ; 
Indianapolis  provisions,  374 ;  sur- 
plus from  subway  rental  to  be  used 
for,  Boston,  497  ;  portion  of  streets 
to  be  parked.  Salt  Lake  City,  568- 
569 ;  terminal  company  required  to 
transfer,  to  city,  Kansas  City,  Mo., 
643. 

Passengers  :  report  of  number  carried, 
DIst.  of  Columbia,  244.  See  Sta- 
tistics. 

Passes :  street  railway,  discussion  of, 
78-79 ;  to  employees  only,  De- 
troit, 358 ;  to  uniformed  officials 
only,  Jacksonville,  407.  See  Free 
service. 

Paving:  franchise  requirements  for, 
65-67 ;  affected  by  condition  of 
tracks,  70  ;  in  first  New  York  City 
street  railway  franchise,  105 ;  ob- 
ligations, Chicago,  165 ;  Cleveland, 
180;  Philadelphia,  195-196,  200- 
202  ;  commutation  of,  210,  212-213  ; 
obligations,     Pittsburgh,     215-218, 


210  ;  Rochester,  223-225 ;  Dist.  of 
Columbia,  242,  244-245 ;  Boston, 
250,  254-255 ;  commuted,  Massa- 
chusetts, 263-264  ;  obligations,  Des 
Moines,  268,  270  ;  Iowa,  279,  280 ; 
Providence,  281,  283,  284,  286; 
Minneapolis,  290;  St.  Paul,  293; 
Topeka,  299 ;  Wilmington,  Del., 
303 ;  Kansas  City,  Mo.,  315  ;  Den- 
ver, 324 ;  Cincinnati,  332 ;  Cali- 
fornia, 333 ;  Richmond,  Va.,  342, 
346 ;  Detroit,  351 ;  company  re- 
lieved from,  352,  353 ;  complexity 
of  obligations,  359 ;  city's  failure 
to  fulfil  its  obligations,  360;  in 
Codd-Hutchins  franchise,  361 ;  Co- 
lumbus, 364 ;  Indianapolis,  373- 
374 ;  Milwaukee,  382 ;  Saginaw, 
385  ;  Seattle,  388,  391 ;  Los  Ange- 
les, 396;  Dallas,  401,  402;  Jack- 
sonville, 407  ;  Tacoma,  412  ;  Tren- 
ton, 414,  415  ;  Wheeling,  429 ;  obli- 
gations of  interurban  company 
owning  tracks  in  city,  Indianapo- 
lis, 583 ;  Columbus  interurban, 
584  ;  Cleveland  rolling  road,  612 ; 
in  grade  separation  subways,  De- 
troit, 663 ;  to  be  accounted  In 
capital  investment,  792-793.  Bee 
Materials,  Repair,  Restoring  pave- 
ments, Streets,  Underground  con- 
struction. 

Pay-enter  cars ;  required,  97 ;  Cleve- 
land,  178  184.    ^ 

Penalty :  fund  to  enforce  franchise 
duties,  73 ;  In  New  York  City, 
136;  limit  of,  Rochester,  227;  for 
failure  to  build  line  to  fair 
grounds,  Des  Moines,  269 ;  city 
may  stop  cars.  Providence,  281 ; 
for  delay  in  paying  quarterly  tax, 
284 ;  for  failure  to  build  exten- 
sions, 285  ;  loss  of  exclusive  right, 
Indianapolis,  289 ;  for  failure  to 
enlarge  system,  Topeka,  300 ;  for 
neglect  to  pay  sums  due,  Kansas 
City,  Mo.,  319-320;  fund  to  in- 
demnify city,  Detroit,  355 ;  for 
discrimination,  358 ;  city  may  stop 
cars,  Trenton,  414 ;  bridges  may 
be  removed  by  War  Department, 
596 ;  in  connection  with  bridge 
operation,   Brooklyn,   597-598 ;   for 
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failure  to  compensate  city,  Kansas 
City,  Mo.,  605-606.  See  Damages, 
Fines,  Indemnity,  Security  fund. 

Pennsyivania :  generai  laws  of,  re- 
lating to  street  railways,  221-223  ; 
elevated   railways,   450-453. 

Perpetual  franchises ;  of  street  rail- 
ways, 32,  44—45 ;  in  New  York 
City,  109,  127,  138,  139;  Street 
Railway  Franchises  that  are  Per- 
petual, Ghap.  xxvi,  192-238 ;  by 
special  legislation.  Providence,  286  ; 
for  horse  railway,  St.  Paul,  297- 
298 ;  subject  to  revocation,  Wil- 
mington, Del.,  303 ;  underlying 
theory  of,  306 ;  claimed  by  com- 
pany, Denver,  323,  325  ;  Columbus, 
368 ;  surrendered,  Indianapolis, 
371 ;  Philadelphia  elevated,  455  ; 
Boston  elevated,  463 ;  of  elevated 
roads,  489 ;  (or  McAdoo  tunnels, 
New  York  City,  527 ;  for  bridge, 
City  Island,  598 ;  Kansas  City, 
604 ;  of  Pennsylvania  tunnels,  New 
York  City,  627;  of  freight  rail- 
road, 630 ;  of  omnibus  line,  694 ; 
taxation  of,  772-773.  See  Dura- 
tion of  franchises. 

Personal  injury :  conductors  to  use 
car  to  prevent,  Des  Moines,  269 ; 
contractor  to  protect  city  against 
damages  for,  New  York  subway, 
512 ;  Cleveland  subway,  549 ; 
claims,  under  different  utilities, 
742.  See  Accidents,  Damages,  In- 
demnity,   Safety   requirements. 

Petitions :  percentage  of  voters  re- 
quired on,  721.  See  Direct  legis- 
lation. Initiative,  Referendum. 

Philadelphia :  paving  obligations  im- 
posed on  street  railway  companies, 
65 ;  street  railway  franchises,  193- 
213;  rapid  transit  in,  431-432, 
450-456 ;  subways,  542-544  j  gas 
lease,  807. 

Piers.  See  Columns,  Docks,  Fix- 
tures. 

Piuanski,  A.  E. :  on  street  railways 
of  Boston,  250,  251,  255. 

Pingree,  Hazen  S. :  mayor  of  De- 
troit, 350,  352,  357,  360. 

Pipes  and  conduits :  may  be  placed 
in  subway,   Chicago,   47l,   474. 


Pittsburgh :  street  railway  fran- 
chises, 214-223. 

Plan :  importance  of,  in  underground 
construction  in  streets,  755-756. 
See  Plans. 

Plaukroads.     See  Turnpikes. 

Plans :  to  be  approved  by  city  au- 
thorities, Topeka,  298 ;  for  rapid 
transit  lines,  New  York  City,  441- 
442 ;  of  elevated  railroad  must  be 
approved,  Chicago,  475 ;  for  New 
York  subway  equipment  to  be  ap- 
proved, 510 ;  of  McAdoo  tunnels, 
subject  to  approval,  529 ;  of  sub- 
way construction,  Chicago,  533- 
534 ;  for  tunnel  or  conduit  con- 
struction, 535 ;  must  be  approved, 
Philadelphia  subway,  543 ;  to  be 
filed,  Cleveland  subway,  546 ;  of 
bridge,  to  be  submitted  to  War 
Department,  595 ;  of  Kansas  City, 
Mo.,  bridge  to  be  submitted,  604- 
605  ;  of  Cleveland  rolling  road  to 
be  filed,  612 ;  of  work  affecting 
streets.  New  York  Central  railroad 
terminal.  New  York  City,  622; 
subject  to  approval,  Pennsylvania 
tunnels,  628  ;  New  York  Connecting 
Railroad,  631 ;  general  require- 
ments to  be  fixed  by  commission, 
Boston,  635 ;  for  crossing  struc- 
tures, Kansas  City,  Mo.,  641  ;  of 
track  elevation,  Chicago,  660.  See 
Filing  of  corporate  documents. 
Maps. 

Platforms.     See  Stations. 

Poles  :  provisions  for,  Chicago,  159  ; 
map  of,  Pittsburgh,  219  ;  size  pre- 
scribed, South  Bend,  231 ;  city 
council  may  regulate.  Providence, 
283 ;  council  may  order  removal 
of,  284  ;  city  engineer  to  designate 
size,  St.  Paul,  294  ;  distance  apart 
and  location  designated,  Denver, 
324 ;  in  Cincinnati,  331 ;  orna- 
mental, required,  San  Francisco, 
340 ;  of  iron,  Detroit,  353 ;  iron 
or  wood,  Columbus,  365,  366 ;  loca- 
tion of,  subject  to  board  of  public 
works,  Milwaukee,  382 ;  in  Sagi- 
naw, 384 ;  Joint  use  of,  387 ;  in 
Trenton,  415 ;  Cleveland,  546. 
See  Columns,  Fixtures. 
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Police ;  conductors  as  special  officers, 
South  Bend,   228-229. 

Police  power :  regulation  of  utilities 
by,  32,  779. 

Population :  relation  of  street  rail- 
ways to  congestion  of,  7—11 ;  re- 
lation of  rapid  transit  to,  432- 
433,  515;  per  capita  payment  as 
compensation  for  Interurban  grant, 
Boulder,  567. 

Portland,  Ore. :  interurban  railway 
franchises,  577-580 ;  market  fran- 
chise, 676-677 ;  use  of  Initiative, 
in   franchise-granting,  718—719. 

Postmen.  See  Free  service.  Letter 
carriers. 

Power :  contracts  for,  Chicago,  165  ; 
Cleveland,  180,  191 ;  subway  con- 
tractor may  purchase.  New  York 
City,  524 ;  Interurban  company 
may  sell.  La  Crosse,  566.  See  Mo- 
tive power. 

Power  house :  for  electric  railways, 
21-22  ;  certain  locations  prohibited, 
Richmond  Va.,  343,  345 ;  should  be 
in  city,  Newport,  Ky.,  569 ;  Nash- 
ville, 569 ;  for  Interurban  line, 
Indianapolis,   580. 

Printing:  deposit  to  cover  cost  of, 
Cincinnati,  326 ;  eity  to  be  reim- 
bursed for,  Buffalo,  421 ;  com- 
pany pays  cost  of,  Philadelphia, 
455,  543,  544;  Toledo,  576.  See 
Advertising,  Notice. 

Private  ownership  :  of  highways,  4  ; 
of  Philadelphia  subway,  542-544 ; 
of  bridges,  593-606  ;  of  docks,  675- 
676 ;  of  market,  Portland,  Ore., 
676-677. 

Processions :  to  have  right  of  way, 
Springfleld,   111.,   588.     See  Traffic. 

Profit,  private :  use  of  public  high- 
ways for,  3-5,  11,  192. 

Profits :  limited  and  guaranteed,  6 ; 
extensions  dependent  upon,  42 ;  of 
horse  railways  in  New  York  City, 
128 ;  division  of  net,  with  city, 
Chicago,  155,  160,  166 ;  percentage 
tax  on  net,  Pittsburgh,  216 ;  di- 
vision of,  between  city  and  con- 
tractor. New  York  subways,  524 ; 
net,  limited,  on  bridge,  New  York 
City,  600 ;  of  plankroad  companies, 


limited,  New  York,  610.  See  Divi- 
dends, Earnings,  Net  receipts.  Sur- 
plus. 

Property :  report  of  taxable,  Massa- 
chusetts, 265 ;  taxation  of,  Des 
Moines,  272 ;  railroad  may  acquire 
for  terminal  nses.  New  York  City, 
626-627 ;  city  should  have  power 
to  acquire,  within  or  without  city 
limits,  700 ;  taxation  of  property 
outside  of  streets,  774.  See  Abut- 
ting property.  Condemnation,  Dam- 
ages,  Eminent  domain.   Taxation. 

Property  owners.  Bee  Abutting 
property. 

Providence :  street  railways,  280-288. 

Public  comfort  stations :  to  be  pro- 
vided by  elevated  road,  Chicago, 
485.     See  Stations,  Water  closets. 

Public  control:  of  roads,  4-6;  of 
utilities,  35  ;  of  locations,  37 ;  of 
street  railways,  47,  99 ;  of  equip- 
ment and  service,  52 ;  over  fix- 
tures In  the  streets,  62 ;  over  ac- 
counting of  street  railway  com- 
panies, 85-87 ;  to  prevent  deteri- 
oration, 93 ;  provisions  for.  In 
early  street  railway  francbises. 
New  York  City,  103-104;  discus- 
sion of,  in  relation  to  monopoly, 
138-139 ;  in  Chicago  and  Cleve- 
land street  railway  franchises, 
'  142 ;  of  monopoly  rapid  transit, 
518.  See  Municipal  control.  Su- 
pervision. 

Public  convenience  and  necessity :  de- 
termination of,   708,   733-735. 

Public  improvements :  adjustment  of 
street  railway  tracks  to,  62,  68 ; 
in  street  railway  franchise.  New 
York  City,  134 ;  disturbance  of 
tracks  for,  Connecticut,  236 ;  city 
must  stand  expense  of  moving 
tracks  for,  Wichita,  301 ;  company 
must  move  tracks  to  allow,  Kansas 
City,  Mo.,  320 ;  tracks  may  be 
obstructed  for,  Columbus,  364 ; 
cars  may  be  stopped  for,  Indian- 
apolis, 378 ;  city  may  disturb 
tracks  for,  429.  See  Bridges,  Im- 
provements,  Streets. 

Publicity :  of  terms  of  settlement  for 
injuries,     72 ;     of     accounts,     dis- 
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cussed,  85-87 ;  of  gross  earnings, 
New  York  City,  136  ;  campaign  of 
education  to  get  new  franchises, 
Oklalioma  City,  723-727;  of  ac- 
counts, under  state  supervision, 
739-740 ;  as  a  regulative  force, 
753-754.     See  Accounts. 

Public  ownership.  See  Municipal 
ownership   and   operation. 

Public  service  commission :  disap- 
proves local  franchise,  New  York 
City,  130 ;  duties  of,  in  subway 
construction,  515-517,  519,  520, 
532 ;  established  in  St.  Louis,  Mo., 
751-752 ; ,  franchise  bureau  of, 
New  York  City,  757-758. 

Public  utilities :  commission  or  de- 
partment, 95 ;  general  law  should 
provide  for  commission  to  super- 
vise, 708-709 ;  Supervision  of  Pub- 
lic Utilities  by  State  Commissions, 
chap,  xli,  732-745;  Local  Utility 
Departments,  Franchise  Bureaus 
and  Special  Experts,  chap,  xlii, 
746-763;  Relation  of  Public  UHli- 
ties  to  Land  Values,  chap,  xliil, 
764-770;  taxation  of,  771-779. 

Public  utilities  commission :  of  Los 
Angeles,  746-748 ;  of  St.  Joseph, 
Mo.,  748-750 ;  of  Kansas  City, 
Mo.,   752-754. 

Public  utilities  department :  Seattle, 
754-756. 

Purchase :  right  of,  reserved  in 
early  street  railway  franchises,  4  ; 
provision  for,  40,  99 ;  under  in- 
determinate franchises,  46—47 ; 
provision  for.  New  York  City,  107- 
108,  112 ;  no  provision  for,  110 ; 
provision  for,  Brooklyn,  114-115 ; 
of  equipment.  New  York  City,  139 ; 
of  street  railway  plant,  Chicago, 
144,  149-150 ;  of  plant  and  fran- 
chise rights,  151-157,  170 ;  Cleve- 
land street  railways,  185-188,  189, 
190-191 ;  Philadelphia  street  rail- 
ways, 196,  212 ;  Pittsburgh,  214, 
215,  216,  217  ;  Nashville,  233-234  ; 
Boston,  250-251 ;  after  ten  years, 
St.  Paul,  293;  right  of,  relin- 
quished, 293-294 ;  right  of,  To- 
peka,  300 ;  street  railway  must  buy 
omnibus     lines,     Baltimore,     308 ; 


city  has  right  to  purchase  at  end 
of  15-year  periods,  308 ;  company 
suggests  provision  for,  Kansas 
City,  Mo.,  321 ;  of  tracks  revert- 
ing to  city,  Cincinnati,  328 ;  of 
street  railway,  San  Francisco,  339- 
340 ;  of  fixtures  and  equipment, 
Detroit,  358,  361-362;  of  prop- 
erty, Indianapolis,  378 ;  Los  Ange- 
les, 396-397 ;  at  expiration  of 
grant,  Jacksonville,  408 ;  at  any 
time,  Tacoma,  410-411 ;  by  com- 
pany receiving  new  franchise, 
Trenton,  416 ;  renewal  or,  Buffalo, 
427 ;  of  railroads  In  Massachu- 
setts, note,  463  ;  of  elevated  road, 
Chicago,  472,  473,  486 ;  in  case  of 
default,  Boston  subways,  501-502, 
504  ;  of  Cambridge  subways,  508- 
509  ;  of  equipment.  New  York  sub- 
way, 514 ;  under  rapid  transit 
amendments,  519,  526 ;  of  freight 
and  telephone  tunnels,  Chicago, 
538-539 ;  of  Cleveland  subways, 
549 ;  of  interurban  road,  Kalama- 
zoo, 574  ;  Portland,  Ore.,  578,  579  ; 
Columbus,  586 ;  of  City  Island 
bridge,  599 ;  of  New  York  and 
Brooklyn  bridge,  600 ;  of  rolling 
road,  Cleveland,  612-613 ;  of  prop- 
erty in  Boston  tunnel,  634-636 ;  of 
joint  interest  in  tracks,  Seattle, 
049  ;  of  spur  tracks,  665,  666 ;  of 
market,  Portland,  Ore.,  677 ;  of 
ferry  equipment.  New  York  City, 
68g ;  provision  for,  in  "  Municipal 
Program,"  699.  See  Municipal 
ownership  and  operation. 
Purchase  price :  discussion  of,  48- 
52,  89,  93,  99  ;  of  street  railways. 
New  York  City,.  107-108,  112; 
Brooklyn,  114-115 ;  Chicago,  144, 
152,  171 ;  Cleveland,  185-186 ; 
Philadelphia,  196 ;  Pittsburgh, 
216,  217 ;  Nashville,  233-234  ;  Bos- 
ton, 251 ;  to  be  fixed  by  arbitTa- 
tion,  St.  Paul,  293;  Topeka,  300; 
of  omnibus  outfits,  Baltimore,  308 ; 
to  be  fair  and  equitable,  308 ;  of 
tracks,  Cincinnati,  328 ;  San  Fran- 
cisco agreement,  340 ;  of  plant, 
345  ;  fixed  by  arbitration,  Detroit, 
358,     361,     362 ;     of     Indianapolis 
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street  railway  property,  379  ;  fixed 
by  arbitration,  Los  Angeles,  397 ; 
to  be  reasonable,  Tacoma,  410  ;  in 
Buffalo,  427 ;  ol  Chicago  elevated 
road,  472,  473,  486;  ot  Boston 
subway  equipment,  501-502 ;  of 
Cambridge  subway,  509  ;  of  equip- 
ment of  New  Yorls  subway,  514 ; 
under  rapid  transit  amendments, 
510,  526 ;  of  McAdoo  tunnels, 
531 ;  of  Chicago  freight  tunnels, 
538-539 ;  of  Cleveland  subways, 
549-550  J  of  Interurban  property 
within  city,  Milwaulsee,  572,  574 ; 
an  arbitrated  valuation,  Columbus, 
586  ;  cost  plus  one-third,  Brooklyn 
bridge,  600 ;  of  Joint  Interest  in 
tracks,  Seattle,  649-650;  of  Port- 
land market,  677 ;  a  fair  appraised 
valuation,  ferry  property,  New 
York  City,  680 ;  depends  on  pub- 
licity of  accounts,  740 ;  definite 
provisions  should  be  made  for, 
801-802.  See  Appraisal,  Arbitra- 
tion, Valuation. 

Eaileoads  :  as  public  enterprises,  3- 
4  ;  in  New  York  City,  101-106  ;  in 
Brooklyn,  114-115,  118-120;  rail- 
road terminals,  614-655 ;  separa- 
ratlon  of  grades,  655-663 ;  spur 
tracks,  663-675 ;  as  owners  of 
docks,  675-676 ;  ferry  leased  by. 
New  York  City,  681-683.  See 
Grade  crossings.  Motive  power, 
Street  railways. 

Bails :  type  of,  23,  64  ;  in  New  York 
City,  111,  125 ;  grooved,  Brooklyn, 
115,  117 ;  type  required,  Chicago, 
143,  159  ;  city  may  prescribe  type. 
South  Bend,  230 ;  type  of,  Dlst.  of 
Columbia,  242,  244 ;  Des  Moines, 
270 ;  pattern  of,  to  be  filed.  Provi- 
dence, 281;  in  Cincinnati,  331; 
to  be  moved  to  allow  street  Im- 
provements, California,  334  ;  sub- 
ject to  approval,  Richmond,  346 ; 
type,  prescribed,  Detroit,  353 ; 
Columbus,  368  ;  Indianapolis,  370  ; 
Milwaukee,  382  ;  Los  Angeles,  396  ; 
Dallas,  403,  559 ;  Trenton,  415 ; 
on  interurban  lines,  5.53 ;  St. 
Louis,    560 ;    Columbus,    584 ;    on 


spur  tracks,  Detroit,  669.  See 
Equipment,  Foundations,  Repair, 
Tracks. 

Rapid  transit :  relation  of,  to  con- 
gestion of  population,  S;  Passenger 
Subway  and  Freight  Tunnel  Fran- 
chises, chap,  xxxiii,  488-551 ;  influ- 
ence of,  upon  land  values,  767- 
768.  See  Commissions,  Elevated 
railways,   Subways,   Tunnels. 

Rate  regulation :  importance  of  ap- 
praisal for,  50  ;  for  transportation 
of  parcels,  Kansas  City,  Mo.,  318 ; 
in  San  Francisco,  334-335 ;  Chi- 
cago freight  tunnels,  538 ;  Mem- 
phis, 557 ;  of  freight  and  express 
trafilc,  on  interurban  ears,  De- 
troit, 562 ;  once  in  five  years,  on 
rolling  road,  Cleveland,  612 ;  de- 
pends on  publicity  of  accounts, 
740 ;  by  state  commission,  743— 
744  ;  relation  of,  to  a  fair  return 
upon  investment,  788.  See  Public 
.control,  Regulation,  Reservation 
of  right.  Supervision. 

Rates :  elasticity  of,  68,  89 ;  reason- 
able. New  York  City,  128 ;  com- 
panies holding  exclusive  fran- 
chises may  not  raise,  Rhode 
Island,  283 ;  minimum,  Minneapo- 
lis, 290 ;  not  to  be  changed,  De- 
troit, 355  ;  complexity  of,  359  ;  of- 
fered in  Codd-Hutchins  ordinance, 
361 ;  overcharging  to  cause  revoca- 
tion of  car  license,  Trenton,  414 ; 
freight  and  express  on  interurban 
cars,  Detroit,  562  ;  fares  and  trans- 
fers on  tracks  used  jointly,  Kala- 
mazoo, 573 ;  for  freight  and  ex- 
press on  interurban  lines,  Indian- 
apolis, 583  ;  tor  use  of  bridge,  St. 
Louis,  595-596 ;  on  rolling  road, 
Cleveland,  612;  to  freight  sub- 
stations, Kansas  City,  Mo.,  645 ; 
switching  charges,  Seattle,  649 ; 
Nashville,  651 ;  Duluth,  654  ;  Mem- 
phis, 07.3-G74  ;  Cleveland,  674  ;  on 
ferries,  Now'  York  City,  680,  681 ; 
Detroit,  683-684,  685;  California, 
080  ;  for  cab  service,  089  ;  for  park 
auto  service,  Detroit,  602 ;  fran- 
chise should  provide  for  reason- 
able   ratesi    699;    relation    of,    to 
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land  values,  766,  770.  See  Fares, 
Rate    regulation.    Schedules,    Tolls. 

Readjustment ;  of  terms  of  compen- 
sation. New  York  City,  126,  529, 
630  ;  of  tracltage  rentals,  terminal 
facilities,  624-625.  See  Beloca- 
tion. 

Real  estate :  street  railway  tracks 
taxed  as,  Dist.  of  Columbia,  242 ; 
item  in  report  of  cost  of  street 
railway,  244  ;  local  taxes  on,  Mas- 
sachusetts, 255 ;  may  he  acquired 
by  Boston  Transit  Commission, 
495-496  ;  acquired  for  tunnel,  Bos- 
ton, 635 ;  company  to  secure  for 
city,  Kansas  City,  Mo.,  642,  643 ; 
city  to  sell  to  company,  645  ;  fran- 
chises and  fixtures  assessed  as, 
776.  See  Condemnation,  Eminent 
domain.  Land  values.  Eights  of 
way. 

Rebate :  of  compensation  for  fran- 
chise, New  Bedford,  258 ;  of 
charges  for  joint  use  of  terminal, 
Duluth,  653. 

Rebuilding  of  bridge  destroyed  by 
accident,  Brooklyn,   597. 

Receipts.  See  Earnings,  Gross  re- 
ceipts. Net  receipts. 

Reconstruction.  See  Construction, 
Improvements,  Rehabilitation,  Re- 
location. 

Records,  public  :  turned  over  to  rapid 
transit  companies,  New  York  City, 
441-442 ;  reports  to  be,  700.  Sec 
Filing  of  corporate  documents. 
Maps,  Flans,   Reports. 

Recreation  resorts :  street  railway 
companies  may  maintain,  Massa- 
chusetts, 261.     See  Parks. 

Reduced  rates :  for  children,  Brook- 
lyn, 116,  118  ;  Chicago,  163  ;  Roch- 
ester. 225 ;  In  Dist.  of  Columbia, 
244,  248,  249  ;  half  fares  tor  chil- 
dren, Boston,  255 ;  workingmen's 
tickets.  New  Bedford,  257  ;  in  Mas- 
sachusetts, 262  ;  in  Topeka,  290  ; 
half  fares  for  children,  Kansas 
city.  Mo.,  321 ;  Denver,  324 ;  at 
certain  hours,  Richmond,  Va.,  344  ; 
for  children,  San  Francisco,  346 ; 
workingmen's  tickets,  Detroit,  352, 
355,    362-363;    for    children,    Co- 


lumbus, 369 ;  for  children  and 
workingmen,  Milwaukee,  383 ;  la- 
bor tickets,  Saginaw,  385-386  ;  for 
school  children,  Seattle,  390,  393 ; 
Los  Angeles,  395 ;  Jacksonville, 
406 ;  in  Trenton,  415 ;  on  morn- 
ing and  evening  elevated  trains. 
New  York  City,  438,  440,  444-445  ; 
on  Brooklyn  elevated  road,  448 ; 
commutation  tickets,  Chicago  ele- 
vated, 471 ;  for  children,  on  inter- 
urban  line,  Kalamazoo,  556 ;  for 
school  children,  Memphis,  557 ; 
Dallas,  557 ;  for  children,  St. 
Louis,  558 ;  Columbus,  585 ;  on 
ferries,  Detroit,  684,  685  ;  on  park 
autos,  692.  See  Workingmen's 
tickets. 

Referendum :  on  Chicago  settlement 
ordinances,  151 ;  on  franchises, 
Iowa,  279 ;  franchise  rejected  by, 
Kansas  City,  Mo.,  322 ;  on  fran- 
chise, Jacksonville,  408 ;  on  peti- 
tion, Memphis,  410 ;  legislation 
approved  by,  Boston,  456,  505  ;  on 
municipal  construction  of  subways. 
New  York  City,  515 ;  on  Cleveland 
subway  franchises,  544 ;  on  pur- 
chase of  interurban  property, 
Tortland,  Ore.,  578 ;  on  purchase 
of  market,  677 ;  required,  before 
special  act  takes  eSect,  Michigan, 
701 ;  on  franchises,  702 ;  suggested 
constitutional  provision  for,  706; 
statutory  provision  for,  707-708 ; 
Initiative  and  Referendum  in  Fran- 
chise Matters,  chap,  xl,  710-731. 

Regularity :  importance  of,  In  street 
railway  service,  52.  See  Street 
railway   service. 

Regulation :  of  street  railways  in 
New  York  City,  32;  of  freight 
service  on  street  railways,  83 ;  by 
local  authorities.  New  York,  122 ; 
of  service,  Chicago,  143,  161,  168- 
169 ;  in  Cleveland,  176-179 ;  Penn- 
sylvania, 221-223  ;  companies  must 
accept,  Rochester,  227 ;  of  street 
railways,  by  Congress,  241-249 ; 
by  local  authorities,  Massachu- 
setts, 259-261 ;  by  council,  of 
construction  and  service.  Provi- 
dence,    283 ;     power     of,     lacking, 
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Cincinnati,  332 ;  provisions  for, 
in  San  Francisco  charter,  334- 
336 ;  (or  protection  of  the  pubiic, 
Detroit,  356 ;  of  operation,  Mil- 
waultee,  382  ;  of  schedules  and  serv- 
ice, Saginavr,  386 ;  of  joint  use  of 
traclis,  Dallas,  404 ;  of  operation 
and  service,  Jacksonville,  407 ;  of 
operation,  Trenton  415 ;  rules  and 
regulations  to  be  posted  in  cars, 
Buffalo,  421 ;  right  of,  not  relin- 
quished, Chicago  elevated,  486-487 ; 
of  schedules  on  Cleveland  subways, 
548;  South  Bend,  560,  565;  of 
fares  and  transfers  on  tracks  used 
Jointly,  Kalamazoo,  573 ;  of  speed 
and  schedules,  Springfield,  111., 
588 ;  of  ferry  operation,  New  York 
City,  679;  Detroit,  684;  Cali- 
fornia, 687 ;  of  cabs  and  omni- 
buses, 688-691 ;  of  utilities,  pro- 
vision recommended  by  National 
Municipal  League,  700 ;  statutory 
provisions  for,  suggested,  708  ;  ef- 
fect of.  In  keeping  market  and  par 
values  near  together,  785 ;  of 
rates  and  service  with  reference  to 
an  assured  minimum  return  on 
capital,  787-788.  See  Municipal 
control,  Public  control,  JRate  regu- 
lation,  Supervision. 

Rehabilitation  of  Chicago  street,  rail- 
ways, 152-163.     jSee  Equipment. 

Relocation :  city  may  require,  47 ;  of 
unnecessary  surface  tracks,  Bos- 
ton, 496,  500 ;  of  tracks  or  con- 
duits, Cambridge,  507 ;  of  tunnels 
or  stations,  McAdoo  franchise.  New 
York  City,  530.  See  Locations, 
Tracks. 

Removal :  of  stations  after  franchise 
expires,  Richmond,  Va.,  637-638. 
See  Abandoned  tracks.  Expiration 
of  franchises.   Relocation,   Tracks. 

Renewal :  fund,  49,  51,  91 ;  of  fran- 
chises, 89;  New  York  City,  106, 
127;  Chicago,  147-148,  153-154, 
157;  fund,  Cleveland,  180-181, 
188 ;  of  franchise,  188 ;  of  subur- 
ban franchises,  189  ;  provided  tor, 
in  Baltimore  franchise,  310 ;  of 
franchise"  under  Rogers  law,  Cin- 
cinnati, 329,  332-333 ;  of  franchise 


forbidden,  San  Francisco,  336 ;  of 
franchise  before  expiration,  De- 
troit, 351 ;  in  Trenton,  416 ;  pro- 
cedure for,  Buffalo,  419^20,  427  ; 
charges,  on  Chicago  elevated  road, 
483 ;  of  franchise,  484 ;  of  New 
York  subway  leases,  510 ;  under 
rapid  transit  amendments,  520 ;  of 
tunnel  franchise  to  most  favorable 
bidder,  Chicago,  539 ;  Cleveland 
subways,  550 ;  to  other  than 
grantee,  Cleveland  rolling  road, 
613 ;  companies  extend  their  own 
franchises.  New  York  City,  620 ; 
of  plant,  added  to  capital  account, 
785-786.  See  Duration  of  fran- 
chises. Equipment,  Expiration  of 
franchise.  Improvements,  Mainten- 
ance. 

Rental :  paid  for  use  of  subways, 
Boston,  255,  497,  498-499,  501, 
502,  503-504,  505 ;  of  abandoned 
tracks,  Trenton,  413 ;  reduction  in 
fental  charge  not  to  diminish  com- 
pensation to  city,  Chicago  elevated 
loop,  482 ;  terms  of,  483 ;  should 
make  subways  self-sustaining,  492— 
493 ;  of  New  York  subway,  510- 
511 ;  of  interurban  tracks  acquired 
by  city,  Kalamazoo,  574 ;  Portland, 
Ore.,  578 ;  of  union  interurban  sta- 
tion, Springfield,  111.,  592 ;  Charges 
for  use  of  streets,  terminals.  New 
York  City,  623;  of  ferries,  679- 
683.     See  Compensation. 

Repairs :  of  paving  and  track  joints, 
70 ;  of  street  surface.  New  York 
City,  107,  111,  125;  of  Chicago 
street  railways,  154 ;  of  paving 
and  fixtures.  South  Bend,  230 ;  re- 
port of  cost,  Dist.  of  Columbia, 
244,  245 ;  cost  of,  as  basis  of  tax, 
Massachusetts,  264 ;  of  streets. 
Providence,  281,  286  ;  two  feet  out- 
side of  tracks,  St.  Paul,  293 ;  of 
street  surface,  to  be  satisfactory, 
294 ;  -two  feet  outside  of  tracks, 
Baltimore,  308 ;  company  to  share 
expense  of,  Cincinnati,  331 ;  of 
cars  and  tracks,  Richmond,  Va., 
341,  345 ;  of  pavement,  Detroit, 
351,  352-353;  Columbus,  364;  un- 
der specifications  of  board  of  pub- 
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lie  works,  Indianapolis,  373,  376 ; 
of  roadway,  Milwaukee,  382 ;  Buf- 
falo, 420,  421-422  ;  of  track  jointly 
used,  422-423 ;  charges  for,  Chi- 
cago elevated,  483 ;  Boston  sub- 
ways, 500,  504 ;  New  York  sub- 
way, 511.  See  Construction,  De- 
preciation, MaintAance,  Paving, 
Reserve  fund,  Eestoring  pave- 
ments,  Streets. 

Repavlng.     See  Paving. 

Repeal :  by  Implication,  Wilmington 
jBtrect  railway  franchise,  304.  See 
annulment.  Forfeiture,  Reservation 
of  right,  Revocation. 

Replacements.     See  Maintenance. 

Reports :  of  street  railway  business, 
87 ;  of  receipts  and  cost  of  con- 
struction. New  York  City,  107 ;  ot 
expense  and  income,  Brooklyn, 
114 ;  of  street  railway  business, 
New  York  City,  136  ;  Chicago,  169  ; 
ot  car  mileage  and  earnings,  Clevc-< 
land,  173 ;  monthly,  180 ;  annual, 
Philadelphia,  209 ;  Dist.  of  Co- 
lumbia, 243-244,  247 ;  to  state  tax 
commissioner,  Massachusetts,  265  ; 
failure  to  make,  Des  Moines,  277 ; 
semi-annual,  Topeka,  300 ;  of  oper- 
ating expenses  and  earnings, 
Wichita,  302 ;  of  extra  cars  used, 
Cincinnati,  331 ;  of  gross  receipts, 
San  Francisco,  336 ;  of  cars  and 
earnings,  Saginaw,  387 ;  of  amount 
of  power  used,  387 ;  of  opera- 
tions, Buffalo,  423 ;  financial,  of 
New  York  subway,  511 ;  by  tele- 
phone and  freight  tunnel  company, 
Chicago,  539,  541 ;  by  Cleveland 
subway  company,  547 ;  of  number 
of  interurban  cars  operated  over 
local  tracks,  Detroit,  562 ;  of  ad- 
ditions to  property,  Kansas  City, 
Mo.,  646 ;  of  ferry  business,  Cali- 
fornia, 685-686 ;  financial,  should 
be  required  in  franchise,  690 ; 
should  be  public  records,  700 ; 
forms  of,  prescribed  by  state  com- 
missioners, 739-741 ;  of  charter 
commission,  Ne-v  York  City,  758- 
759.  See  Accounts,  Publicity,  Rec- 
ords. 
Reservation  of  right ;  to  alter  grade 


of  streets,  37,  62  ;  to  require  oper- 
ation   over    city's    tracks,    42 ;    to 
change  routes,  47  ;  to  regulate,  52  ; 
to   place   fixtures    in   streets   occu- 
pied   by    tracks,    62 ;    to    require 
change    of    motive    power,    65 ;    to 
require     reconstruction    of    street, 
68;   to  fix  standards  for  mainten- 
ance,    70 ;     to     require     improved 
equipment,    71 ;    of   legislature,    to 
regulate  rates.  New  York,  123 ;  to 
change    paving.    New    Y^ork    City, 
134 ;    to    require    improved    equip- 
ment,   135-136 ;    of    purchase,    or 
transfer      to      another      company, 
Cleveland,    142 ;    to    designate    li- 
censee, Chicago,  163 ;  to  object  to 
high  salaries,  165;  to  control  oper- 
ation,     Cleveland,      176-177;      of 
right     to     purchase,     Philadelphia, 
212  ;  Pittsburgh,  214,  217  ;   of  regu- 
lation,     Rochester,       226 ;      South 
Bend,   228 ;   to   require   adjustment 
of    tracks,    231 ;    by    company    to 
regulate  fares,  232 ;  in  street  rail- 
way   grants,    Dist.    of    Columbia, 
241,    248;    of    right    to    purchase, 
Boston,  250-251 ;  of  right  to  pave 
and    collect    cost    from    company. 
Providence,   281 ;   to   require   joint 
use  of  tracj:s,   281-282 ;   to  repeal 
or  amend  franchise,   282  ;  of  com- 
pany  to   abandon   tracks,   282 ;   to 
regulate  speed,   St.   Paul,   292 ;   to 
purchase,     293 ;    of    city     to     use 
tracks    for    hauling    materials    In 
city     cars,     Cincinnati,     327 ;     of 
right  to  Improve  streets,  California, 
334 ;     to     remove     poles,     Detroit, 
353 ;  to  amend  or  repeal  franchise, 
356 ;   to  purchase,   358 ;   to   decide 
location  of  fixtures,  Columbus,  366  ; 
to  require  extensions,  367-368  ;  to 
regulate '    operations,      Milwaukee, 
382 ;    to    regulate    fares,    Saginaw, 
385 ;    to    regulate    schedules    an  J 
operation,    386 ;    to    amend    or    re- 
peal,   Seattle,    389,    390,    392;    to 
regulate  transportation  of  freight, 
389  ;  to  grant  other  company  right 
to  lay  or  use  tracks,  Trenton,  413 ; 
of  legislature   to  amend   or   repeal 
company's  charter,  Brooklyn,  447 ; 
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to    designate     new    rapid    transit 
routes,    Brooklyn,    448 ;    to    make 
improvements  and  changes  in  sub- 
way,    Boston,     501 ;     to    purchase 
tunnels,  New  York  City,  531,  532 
to  compel  street  railway  to  allow 
use  of  tracks  by  Interurban  cars, 
556 ;  to  purchase  Interurban  prop 
erty  within  city,  Milwaukee,   572 
Kalamazoo,      574 ;      to     withdraw 
privileges,     Sprlngfleld,     III.,     587 
to    regulate    speed    and    schedules, 
588 ;   to  repeal  or  amend  act  au 
thorizing  bridge  at  St.  Louis,  596 
to   cross   viaduct   approaches   with 
other     structures,      Kansas     City 
Mo.,  606  ;  to  purchase  rolling  road 
Cleveland,    612 ;    by    Congress    to 
alter,   amend  or   repeal   union   sta 
tlon  act,  Washington,  619  ;  to  per 
mit    construction    of    other    rail 
roads.   New   York   City,    628,    633 
to   place   wires   In   tunnel,   Boston 
6.S6 ;    to   maintain   pipes   and   con 
duits  under  vacated  streets,   Kan- 
sas  City,    Mo.,    639 ;   under   rights 
of   way,   644 ;   to   alter,   amend   or 
repeal   spur   track   ordinance,    Chi- 
cago,  670 ;  to  buy  automobile  bus 
line  equipment,   Detroit,  602.     See 
Annulment,    Forfeiture,    Purchase, 
Rate  regulation.  Supervision. 

Reserve  fund :  use  of  surplus  for, 
80 ;  In  Chicago  settlement,  154, 
157 ;  New  York  subway,  520  ;  con- 
tingent, 523.  Bee  Depreciation, 
Equipment,  Improvements,  Main- 
tenance. 

Restoring  pavements ;  In  Washing- 
ton, D.  C,  248  ;  In  Massachusetts, 
260,  263  ;  In  Des  Moines,  272  ;  If 
tracks  are  abandoned.  Providence, 
282 ;  Kansas  City,  Mo.,  321 ;  un- 
der city's  supervision,  Detroit, 
352-353 ;  at  expiration  of  fran- 
chise, Tacoma,  411  ;  after  exca- 
vations, Boston,  458 ;  disturbed 
by  elevated  road  construction, 
Chicago,  472 ;  after  removal  of 
tracks,  Boston,  500.  Bee  Paving, 
Streets. 

Revaluation :  provided  for  In  Mc- 
Adoo  tunnel  franchises,  New  VorK 


City,  532.  Sec  Appraisal,  Com- 
pensation, Readjustment,  Renewal, 
Valuation. 

Revenues.  Bee  Earnings,  Gross  re- 
ceipts.   Net   receipts. 

Reversion :  of  street  railway  prop- 
erty to  city,  49,  92-93,  99;  of 
street  fixtures.  New  York  City, 
131,  138 ;  of  exclusive  right,  to 
prior  company.  South  Bend,  229- 
230  ;  to  city,  without  compensation, 
Baltimore,  310 ;  of  fixtures  in 
street,  San  Francisco,  336,  340 ; 
of  uncompleted  road,  Richmond, 
Va.,  341  ;  of  fixtures  In  street,  Ta- 
coma, 411 ;  of  New  York  subway 
to  city,  520 ;  of  telephone  and 
freight  tunnels,  Chicago,  535 ;  of 
Cleveland  subways,  550 ;  of  Bos- 
ton tunnel  at  end  of  franchise 
period,  634  ;  may  be  provided  for, 
699.      Bee    Forfeiture,    Expiration 

,     of  franchises. 

Revocation ;  of  franchise,  46,  127 ; 
franchise  not  revocable.  New  York 
City,  110,  111;  of  street  railway 
franchises,  Philadelphia,  206 ; 
Pittsburgh,  216 ;  for  refusal  to 
pave,  Nashville,  231 ;  discussion 
of,  240-241  ;  power  of,  given  to 
local  authorities,  Boston,  250 ; 
subject  to  railroad  commissioners, 
252 ;  provision")  for,  Massachu- 
setts, 260-261 ;  attempted.  In 
Des  Moines,  274-279 ;  franchises 
should  be  subject  to,  279 ;  city  re- 
serves right.  Providence,  282 ;  by 
state  legislature,  Wilmington,  Del., 
303  ;  right  of.  Saginaw,  386 ;  pro- 
visions In  regard  to,  Boston  ele- 
vated, 463  ;  not  provided  for.  New 
York  City,  518;  right  of,  after  10 
years,  rapid  transit,  519 ;  pro- 
vided for,  Memphis,  561 ;  of  spur 
track  privileges,  Duluth,  665-666; 
Chicago,  670-671  ;  of  ferry  lease. 
New  York  City,  682  ;  Detroit,  084  ; 
of  cab  licenses,  691.  See  Annul- 
ment, Forfeiture,  Indeterminate 
franchise,  Reservation  of  right. 

Rhode  Island:  legislative  franchises 
In,  280-2S:i,  2S0;  general  street 
railroad  laws  of,  283,  :;87, 
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Richmond,  Va. :  street  railway  fran- 
chises,    340-348 ;     union     station 
franchise,  637. 
Bight   of   way :    cars    to    have,    Des 
Moines,    271;    Detroit,    354.      See 
Obstructions,   Traffic. 
Rights  of  way :   use   of  public   high- 
ways for,  5 ;  owned  In  fee,  Brook- 
lyn, 119 ;  free  of  all  cost,  Dallas, 
401 ;    Chicago    elevated    roads    on 
private,     464,     476,     479;     width 
limited,    465,    469,    478;    on    alley 
and  street,   469,   475 ;   to  be   kept 
clean,    477 ;    city    may    pave    and 
use,   477 ;   for  subway,    New   York 
City,   516-517 ;   private,  for   Inter- 
urban    lines,    570 ;    Toledo,    576 ; 
Springfield,    111.,    590 ;    method    of 
securing  f6r  plankroads  and  turn- 
pikes.  New  York,   609-610;   width 
of,  limited,  Kansas  City,  Mo.,  640 ; 
amount  paid  for,   should  be  capi- 
talized,   792.      See   Condemnation, 
Eminent  domain. 
Roadbed :  to  be  ballasted.  New  York 
Connecting    Railroad,     631.       See 
Tracks. 
Roads:  special  kinds  of,  606-613. 
Rochester:  street  railway  franchises, 

223-227. 
Rogers  law:  Ohio,  329,  332-333. 
Rolling    road    franchise,    Cleveland, 

611-613. 
Rolling  stock:  to  be  kept  within 
city,  Wichita,  301;  Dallas,  402. 
Bee  Cars,  Equipment. 
Routes :  right  to  change,  47 ;  discus- 
sion of  through-routing,  53-54 ; 
Chicago,  161 ;  specified.  South 
Bend,  228 ;  right  to  regulate,  Kan- 
sas City,  Mo.,  314;  in  Cincin- 
nati, 329,  330;  changes  to  be  ap- 
proved by  council,  Columbus,  364  ; 
method  of  determining  rapid  tran- 
sit routes.  New  York  City,  439- 
442;  Brooklyn,  446,  448;  rapid 
transit.  In  Pennsylvania,  453 ; 
of  Boston  elevated,  458-459, 
462,  463;  of  Chicago  elevated, 
465;  may  be  crossed  by  other  com- 
pany's lines,  477 ;  through-routing 
required,  485;  of  New  York  sub- 
ways, 614-516;  of  Cleveland  sub- 


ways, 545 ;  of  Interurban  lines 
over  local  tracks,  Indianapolis, 
581,  583;  to  be  described  In  ap- 
plication of  turnpike  companies, 
609;  stage  llnei  bought  by  street 
railways,  688 ;  of  automobile 
busses  In  Detroit  park,  692.  See 
Extensions,  Locations,  Public  con- 
trol, Bights  of  way.  Territory  In- 
cluded In  franchise  grants. 

Safety     guards :     on     Chicago     ele- 
vated  roads,   465,   466. 
Safety  requirements :   on  street  rail- 
ways,   59-62;    Chicago,    162,    176; 
conductors      to      use      care,      Des 
Moines,     269 ;      cars     must     have 
bells,    Wichita,    302;    bells    to    be 
attached    to    horses,    Wilmington, 
Del.,    303 ;    cars    to    be    equipped 
with     safety     appliances,     Kansas 
City,    Mo.,    317;    company    to   con- 
form to  regulations,   Denver,  324 ; 
public   regulations,    San   Francisco, 
335 ;    Indianapolis,    376 ;    bells    on 
the     horses,    Trenton,     413 ;     de- 
vices for  safety  In  New  York  sub- 
way,    512;     Cleveland     subways, 
549 ;  gongs  to  be  sounded,  Spring- 
field,    111.,     588;     moving     trains 
must    ring    bells,    Newport,    Ky., 
638 ;    warning    to    be    given    when 
spur  tracks  are  used,  Toledo,  673  ; 
gates    required    at    ferry    landing, 
New   York   City,    682 ;    regulations 
by  -state     commissions,     741-742. 
See      Brakes,      Cars,      Equipment, 
Fenders,     Indemnity,     Regulation, 
Speed. 
Saginaw :    street   railway   franchises, 

384-387. 
St.    Joseph,   Mo.,   public   utility   com- 
mission,   748-750. 
St.    Louis,    Mo. :    Interurban    railway 
franchise,      558,      560,      563-564 ; 
bridge   across   Mississippi  at,   594- 
596 ;  public  service  commission  of, 
'    750-752. 
St.   Paul :    street   railway   franchises, 

292-298. 
Salaries ;    of   street   railway   officials, 
Chicago,    165 ;    of  board    of    super- 
vising     engineers,      167-168 ;      of 
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city  street  railroad  commissioner, 
Cleveland,  174 ;  of  employees, 
180 ;  of  street  railway  employees, 
Dist.  of  Columbia,  244  ;  minimum, 
specified,  and  to  be  paid  weekly, 
Buffalo,  426 ;  of  Boston  Transit 
Commission  employees,  494—495 ; 
included  In  cost  of  subway,  498 ; 
of  utility  commissioners,  Los 
Angeles,  747 ;  St.  Joseph,  Mo., 
749 ;  St.  Louis,  Mo.,  751 ;  Kansas 
City,  Mo.,  753. 

Sale :  of  street  railway  franchise. 
New  York  City,  114 ;  under  gen- 
eral laws  of  New  York,  122,  123- 
127;  in  Chicago,  148-149;  of 
abandoned  equipment,  154 ;  of 
franchise,  Philadelphia,  212 ;  of 
property  and  franchises,  Nash- 
ville, 232 ;  of  street  railway  prop- 
erty, to  pay  paving  charges, 
Washington,  245 ;  of  franchise  to 
highest  bidder,  Baltimore,  310- 
311 ;  San  Francisco,  335-336, 
338-340;  to  parties  offering  low- 
est fare,  Buffalo,  418-420;  of 
new  stock,  784^785.  See  Pur- 
chase, Purchase  price.  Reserva- 
tion of  right. 

Salt :  use  of,  limited,  Rochester,  225- 
226.      See   Snow   removal. 

Salt  Lake  City :  interurban  railway 
franchises,  .  558-559,  564,  568- 
569,  573;  terminal  franchise, 
638. 

San  Francisco :  street  railway  fran- 
chises, 334-340 ;  dock  ownership 
in,   676. 

Sanitation :  of  street  cars,  56-57 ; 
sanitary  cars  required,  Dist.  of 
Columbia,  249 ;  cushioned  seats 
not  to  be  used  in  summer,  Cin- 
cinnati, 328 ;  cars  to  be  clean, 
Richmond,  Va.,  341,  345 ;  Detroit, 
353 ;  Columbus,  365,  585 ;  rules 
and  regulations  by  board  of 
health,  Buffalo,  426 ;  water  sup- 
ply to  be  protected  near  right  of 
way,  Seattle,  650.  See  Equip- 
ment, Ventilation, 

Schedules :  should  be  posted  In  cars, 
81 ;  in  Chicago  franchises,  145 ; 
Cleyeland,     173,     176,     :78-179, 


181-182,  189;  Philadelphia,  200; 
to  be  posted,  Rochester,  226 ;  to 
be  approved  by  commissioners, 
Dist.  of  Columbia,  247 ;  on  street 
railways,  Wichita,  302 ;  Sunday 
schedules  to  be  adjusted  to  traf- 
fic conditions,  Kansas  City,  Mo., 
317;  to  park,  outside  the  city, 
318-319 ;  city's  right  to  regulate 
not  admitted,  Cincinnati,  332 ;  Iq 
Richmond,  Va.,  341,  347;  to  be 
prescribed  by  city  ordinance, 
Seattle,  391 ;  of  subway  opera- 
tion. New  York  City,  521 ;  city 
may  regulate  on  Cleveland  bu1>- 
ways,  548 ;  of  railways  using 
tracks  in  common,  Kalamazoo, 
573;  Indianapolis,  581-582;  of 
interurban  road,  Columbus,  585 ; 
Springfield,  111.,  589;  of  ferry 
service,  New  York  City,  679, 
682  ;  Detroit,  683  ;  of  automobile 
service  in  Belle  Isle  park,  692. 
See  Fares,  Headway,  Operation, 
"  Owl "   cars.   Routes. 

Seattle :  street  railway  franchises, 
387-394 ;  terminal  franchises, 
648-650 ;  local  utility  department, 
754-756. 

Securities :  of  public  service  com- 
panies, like  municipal  bonds,  6, 
19-20,  30,  88 ;  earning  power  de- 
pendent upon  equipment,  23 ; 
value  affected  by  increase  of  traf- 
fic, 24 ;  speculation  In  street  rail- 
way stocks  and  bonds,  26-27 ; 
manufactured,  Philadelphia,  202- 
205 ;  par  and  market  values,  780- 
781.     See  Bonds,   Capitalization. 

Security  fund :  street  railway.  New 
York  City,  108;  Brooklyn,  116; 
Philadelphia,  201 ;  Des  Moines, 
272 ;  bond  to  guarantee  construe 
tion,  St.  Paul,  295;  Topeka,  300; 
to  insure  performance  of  obliga- 
tions, Baltimore,  309 ;  to  pay  for 
work  caused  by  company's  negli- 
gence, Kansas  City,  Mo.,  320 ; 
bond  to  guarantee  compliance 
with  terms,  and  for  protection 
against  damages,  Denver,  325 ; 
Cincinnati,  326,  332 ;  to  guaran- 
tee   construction,    Richmond,    Va., 
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341 ;  Detroit,  358 ;  for  repairs,  Co- 
lumbus, 368 ;  Indianapolis,  373  ; 
to  insure  compliance  with  terms, 
376,  379 ;  to  guarantee  construc- 
tion, Seattle,  388 ;  for  repairs, 
392 ;  to  guarantee  compliance 
with  terms,  Buffalo,  418 ;  to  in- 
demnify against  damages,  elevated 
railway.  New  York  City,  436;  to 
guarantee  completion,  Brooklyn, 
449 ;  to  guarantee  compliance 
with  terms,  elevated  railway, 
Philadelphia,  455 ;  Boston,  461- 
462  ;  Chicago,  468  ;  subway,  Phila- 
delphia, 543 ;  to  guarantee  con- 
struction, Interurban,  Portland, 
577 ;  three  bonds  required,  Nash- 
ville terminal,  652 ;  to  guarantee 
compliance  with  terms,  Chicago, 
660 ;  bond  required  of  automobile 
stage  company,  Detroit,  692.  See 
Indemnity,   Penalty  fund. 

Separation  of  grades.  See  Grade 
crossings.  Grades,  Safety  require- 
ments. 

Service :  seats  for  passengers,  sub- 
way, Cleveland,  546 ;  local,  of  in- 
terurban cars,  556-558 ;  through 
service  on  interurban  cars,  Kala- 
mazoo, 559-560 ;  local,  of  interur- 
ban cars,  Indianapolis,  582 ; 
Springfield,  111.,  589 ;  automobile, 
Belle  Isle,  692 ;  franchise  should 
provide  for  eJBcient,  699 ;  super- 
vision of,  by  state  commissions, 
742-743 ;  discussion  of  adequate, 
788.     See    Street    railway   service. 

Shade  trees :  damage  to,  by  poles 
and  wires,  12 ;  trimming,  to  be 
under  direction  of  city  engineer, 
30 ;  between  two  lines  of  double 
track,  59 ;  Included  in  street  im- 
provements, New  York  City,  436  ; 
subway  construction  not  to  injure, 
Cambridge,  508 ;  permission  re- 
quired for  removal  of,  Cleveland, 
547 ;  interurban  company  to  plant. 
Salt  Lake  City,  568-569.  See 
Civic  beauty. 

Signal   lights.     See  Headlights. 

Signals :  push  buttons  on  cars,  Chi- 
cago, 162 ;  cars  to  sound  gongs, 
Columbus,     364-365 ;     buttons    or 


knobs,  Indianapolis,  375 ;  push 
buttons  required,  Dallas,  400 ;  to 
prevent  accidents  on  elevated 
roads.  New  York  City,  444  ;  auto- 
matically to  stop  subway  cars. 
New  York,  510.  See  Safety  re- 
quirements. 

Signboards :  on  Detroit  cars,  353 ; 
telling  route  or  destination,  In- 
dianapolis, 376.     See  Car  number. 

Signs  and  awnings :  adjustment  of, 
to  elevated  railway  construction. 
New  York   City,   435,   436. 

Sikes,  Geo.  C. ;  on  the  indeterminate 
franchise,  239 ;  on  dock  owner- 
ship, 676. 

Single  tax :  application  of  theory  to 
franchise   values,    772. 

Sinking  fund :  failure  of  utility 
companies  to  establish,  26 ;  rental 
should  provide  for,  41 ;  included 
in  valuation,  New  York  City,  132 ; 
provided  for,  Chicago  settlement, 
166,  171 ;  street  railway,  Cleve- 
land, 188;  Philadelphia,  211-212; 
rapid  transit,  Boston,  497,  503- . 
504 ;  subway.  New  York  City, 
520 ;  Hudson  river  bridge  fran- 
chise, 602.  See  Amortization, 
Bonds,    Purchase,    Purchase    price. 

Slips :  used  by  ferries.  New  York 
City,  682.     See  Ferries. 

Snow  removal :  discussion  of,  69 ; 
New  York  City,  125,  134;  Chi- 
cago, 164;  Philadelphia,  195,  213; 
Pittsburgh,  220;  Rochester,  225- 
226  ;  Dist.of  Columbia,  247 ;  cost 
of,  Boston,  255 ;  indemnity  for 
damages  from  failure  of  company. 
New  Bedford,  258 ;  Massachusetts, 
261 ;  Des  Moines,  272 ;  St.  Paul, 
293,  294 ;  from  track  and  two 
feet  each  side,  Baltimore,  308 ; 
Detroit,  351,  353 ;  Buffalo,  425, 
427 ;  from  approaches  to  street 
subways,  Detroit,  663.  See  Street 
cleaning. 

South;  Bend :  street  railway  fran- 
chises, 227-231 ;  interurban  fran- 
chise, 558,  559,  565,  572-573. 

Special  acts.  See  Special  legisla- 
tion. 

Special       assessments :       extensions 
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paid  for  by,  41 ;  company  to  pay 
by  instalments,  South  Bend,  230 : 
for  rapid  transit  lines,  New  Yorl: 
City,  519 ;  to  pay  for  trunk  sewer, 
764 ;  to  pay  for  public  utilities, 
768-770.  See  Assessment,  Taxa- 
tion. 
Special  cars :  regulation  of,  85 ; 
funeral,  Chicago,  145-146 ;  Chi- 
cago, 162 ;  Cleveland,  177 ;  at 
special  rates,  Massachusetts,  262  ; 
in  St.  Paul,  292 ;  on  elevated  line. 
New  York  City,  445 ;  Chicago, 
484,  485 ;  in  subway.  New  York, 
513 ;  on  interurban  lines,  Kala- 
mazoo, 556 ;  St.  Louis,  564  ;  Port- 
land,  Ore.,   579. 

Special  franchise  tax :  in  New  York, 
773,   776 ;   In   various   forms,   774. 

Special  legislation :  early  street  rail- 
way grants,  31 ;  for  street  rail- 
ways. New  York,  103,  110,  112, 
113,  114,  115,  116,  119;  Chicago, 
144,  146,  147,  148,  149;  Philadel- 
phia, 193-194,  197,  199 ;  Connec- 
ticut, 234 ;  Massachusetts,  250, 
251,  252;  Rhode  Island,  280,  283, 
286 ;  Delaware,  302,  303 ;  Mary- 
land, 309 ;  in  New  York,  for  ele- 
vated road,  434,  436,  437 ;  Brook- 
lyn 446,  447 ;  Pennsylvania,  451- 
453 ;  Boston,  456 ;  subways,  Mas- 
sachusetts, 493,  494,  503,  504; 
authorizing  bridge,  Brooklyn,  597  ; 
City  Island  bridge,  598-599 ;  New 
York  and  Brooklyn  bridge,  599- 
601 ;  bridge  across  Hudson  river, 
601-602;  toil  roads.  New  York, 
607-611 ;  New  York  Connecting 
Railroad  bridge,  630;  Fifth  ave- 
nue coach  line.  New  York  City, 
692-694 ;  illegal,  when  general 
laws  are  applicable,  Michigan, 
701 ;  constitutional  provisions 
suggested,  705.  See  Constitu- 
tional  limitations.    General    laws. 

Special  rates :  for  funeral  cars,  ele- 
vated line,  Brooklyn  448.  See 
Fares,  Rates,  Reduced  rates. 
Special  cars. 

Speculation.  See  Capitalization, 
Overcapitalization,    Securities. 

Speed :    of    cars,    55-56 ;    limitation 


of,  street  railway.  New  York  City, 
103-104 ;  in  Chicago,  143 ;  in 
Philadelphia,  196 ;  in  Rochester, 
225 ;  in  Connecticut,  236  ;  regula- 
tion of.  In  Dist.  of  Columbia, 
247,  249;  in  Des  Moines,  269, 
272,  274;  in  Providence,  283; 
minimum  limit  upon,  Minne- 
apolis, 291 ;  in  St.  Paul,  292 ;  in 
Wichita,  302;  in  Baltimore,  307; 
maximum  specified,  Kansas  City, 
Mo.,  317  ;  Denver  provisions,  324  ; 
Cincinnati,  328 ;  subject  to  regu- 
lation, San  Francisco,  335 ;  lim- 
ited, Detroit,  354  ;  city  may  regu- 
late, Columbus,  364 ;  of  emergency 
wagons,  Indianapolis,  378 ;  street 
railway,  Milwaukee,  381 ;  in 
Seattle,  388,  389,  390 ;  express 
cars,  Seattle,  394 ;  in  Dallas,  400 ; 
to  be  regulated,  Chicago,  467, 
471 ;  in  subway.  New  York,  509, 
512,  515  ;  of  interurban  cars,  553  ; 
in  Salt  Lake  City,  559 ;  in  Port- 
land, Ore.,  579 ;  In  Columbus, 
584 ;  on  Cleveland  rolling  road, 
612  ^  of  freight  trains.  New  York 
Connecting  Railroad,  634 ;  in 
crossing  streets,  Nashville,  652 ; 
on  spur  tracks,  Los  Angeles,  668. 
See  Public  control.  Regulation, 
Safety   requirements. 

Speedways :  bicycle  and  automobile 
roads,  606-607.     Bee  Roads. 

Speirs,  Frederick  W. :  on  street  rail- 
ways of  Philadelphia,  193-194, 
203-204. 

Springfield,  111. :  interurban  fran- 
chises,   587-592. 

Springfield,  Mass. ;  street  railway 
investment,   234. 

Sprinkling :  requirement  of,  street 
railways,  69 ;  New  York  City, 
134;  penalty  for  failure,  136; 
street  railways,  Chicago,  164 ; 
Massachusetts,  261 ;  Kansas  City, 
Mo.,  315 ;  company  to  pay  for, 
at  same  rate  as  abutters,  Colum- 
bus, 364 ;  Buffalo  requirement, 
427 ;  Detroit,  563 ;  Interurban 
Columbus,  584.  See  Street  clean- 
ing. 

Spur   tracks :   Brooklyn,   83-85.   120 ; 
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Interurban,  tortland,  Ore.,  578 ; 
necessity  of,  616 ;  Kansas  City, 
Mo.,  646-647;  Seattle,  648-650; 
discussion  of,  663-667 ;  Los  An- 
geles, 667-668 ;  Detroit,  668-670; 
Chicago,  670-672 ;  effect  upon, 
of  grade  separation,  675. 

Stage :  Fifth  avenue,  New  "  Yorli 
City,  692-894.     See  Omnibus. 

Stairways :  of  elevated  lines,  Chi- 
cago, 466-467,  471 ;  of  subways, 
Cleveland,  546.     See  Stations. 

Standard  form  of  franchise :  used 
in  New  York  City,  634. 

Standard  of  maintenance.  See 
Maintenance. 

State  commissions :  discussion  of, 
94-95 ;  Supervision  of  Local  TJtil- 
Itles  by  State  Commissions,  chap, 
xli,  732-744.  See  Commissions, 
Commissioners. 

Stations :  for  elevated  lines.  New 
York  City,  435;  in  Philadelphia. 
452,  454;  In  Boston,  457;  In 
Chicago,  465,  471,  474,  477,  483; 
of  subway,  Cambridge,  507  ;  Phila- 
delphia, 543  ;  Cleveland,  546  ;  for 
parcels  carried  on  interurban  cars, 
Detroit,  562;  South  Bend,  565; 
interurban,  St.  Louis,  563-564 ; 
discussion  of  interurban,  566 ; 
Toledo,  576 ;  Springfield,  111., 
587 ;  terminal,  616 ;  Union  pas- 
senger, Washington,  617-619 ; 
Memphis,  636-637 ;  for  passen- 
gers and  freight,  Richmond,  Va., 
637;  Kansas  City,  Mo.,  639-648. 
See  Joint  use.  Transfer  stations. 
Transportation. 

Statistics :  of  street  railway  track- 
age, 7 ;  employees,  15  ;  earnings, 
16-17;  equipment,  22,  23,  24,  27; 
traffic,  23-24 ;  construction,  27 ; 
Income,  29 ;  of  capital  value  of 
Cleveland  street  railways,  183 ; 
income  from  car  license  fees, 
Philadelphia,  198 ;  capitalization 
of  street  railways,  203-204 ;  pav- 
ing, 212-213 ;  expenditures,  Bos- 
ton, 255  ;  Detroit,  359-360  ; '  of 
passengers,  over  transit  lines. 
New  York  City,  431 ;  of  elevated 
railways,    Chicago,    464 ;    of    cost 


of  subways,  Boston,  502,  504,  505  ; 
of  track  elevation  in  Chicago, 
653-656 ;  of  ferry  receipts.  New 
York  City  and  Boston,  682-683 ; 
of  gross  earnings  of  street  rail- 
ways, 799. 

Statutory  limitations.  jSee  Consti- 
tutional limitations,  General  laws, 
Special    legislation. 

Steam :  old  steam  roads,  Brooklyn, 
118-119 ;  rolling  stock  of  steam 
surface  roads  excluded  from  ele- 
vated line,  Chicago,  475-476 ; 
cars  excluded  from  bridge,  New- 
port, Ky.,  603.  See  Motive  power. 
Railroads,   Terminal   facilities. 

Stockholders ;  report  of  names  and 
amount  of  holdings,  Dist.  of 
Columbia,   247.     See  Investors. 

Stocks :  relation  of,  to  bonds,  28, 
781-783 ;  stock  dividends,  783- 
784 ;  sale  of  new  stock,  784.  See 
Bonus,   Capitalization,    Securities. 

Stops :  of  Interurban  cars.  South 
Bend,   682,   684. 

Storage  battery  car :  experiments 
with,   23. 

Strap-hangers.      See   Overcrowding. 

Street  cleaning :  requirements  of 
street  railway  companies,  68-69 ; 
in  New  York  City,  112,  125,  134; 
in  Chicago,  164 ;  in  Pittsburgh, 
215,  216,  217,  220;  in  South 
Bend,  230 ;  In  St.  Paul,  293  ;.  re- 
moval of  snow  and  dirt,  Detroit, 
351,  353 ;  company  to  pay  for,  at 
same  rate  as  abutters,  Columbus, 
364 ;  obligations  of  street  rail- 
ways, Buffalo,  420,  425,  427 ;  by 
interurban  railway,  Columbus,  584. 
See  Snow  removal. 

Street  railways :  chaps,  xxil— xxxi, 
3-430 ;  objections  to,  Philadelphia, 
194 ;  may  not  issue  token  money, 
Dist.  of  Columbia,  242 ;  built  be- 
fore needed  as  result  of  competi- 
tion, Boston,  250  ;  required  to  use 
Boston  subway,  494 ;  points  in 
common  of  street  railway  and  in- 
terurban franchises,  552—553 ;  share 
In  expense  of  grade  separation, 
661-662 ;  Detroit,  662-663 ;  con- 
sent of  property  owners  for,   706 ; 
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effect  of,  upon  realty  values, 
766-767.  See  Elevated  railways, 
Interurban   railways.    Subways. 

Street  railway  service :  elements  of, 
7—11 ;  relation  of  employees  to, 
15-16 ;  affected  by  increase  of 
traflac,  25 ;  affected  by  joint  use  of 
tracks,  44 ;  requirements,  52-56 ; 
more  important  than  low  fares, 
79 ;  use  of  surplus  for  improve- 
ment of,  80 ;  provision  for  effi- 
cient. New  York  City,  128,  136 ; 
Chicago,  142,  150,  151,  158-163, 
170;  Cleveland,  173,  176-177, 
179-182;  Pittsburgh,  214;  affected 
by  competition  on  tracks  used 
jointly,  Boston,  251 ;  regulation 
of,  Providence,  283 ;  through- 
routing,  Minneapolis,  291 ;  un- 
satisfactory, St.  Paul,  296 ;  pro- 
visions to  secure  good,  Kansas 
City,  Mo.,  316-317 ;  lack  of  regu- 
latory power,  Cincinnati,  332 ; 
requirements,  Richmond,  Va.,  341, 
345,  347 ;  on  low-fare  lines,  De- 
troit, 360 ;  impaired  by  discrimin- 
ating rates,  Detroit,  362 ;  efficient, 
Columbus,  367 ;  Indianapolis  pro- 
visions, 375 ;  seats  for  all  passen- 
gers, Los  Angeles,  396 ;  up-to-date, 
required,  Jacksonville,  407 ;  sleighs 
to  be  used  when  cars  are  stopped 
by  snow,  Buffalo,  421.  Bee  Pub- 
lic   control,    Regulation,    Routes. 

Streets :  fixtures  of  street  railways 
in,  22 ;  should  be  specified  in  fran- 
chise, 37 ;  reconstruction  of,  to 
accommodate  street  railways,  67 ; 
congestion  of  traffic  in,  85 ;  posi- 
tion of  tracks.  New  York  City, 
103,  105,  111 ;  restoration  of,  131 ; 
street  railway  must  widen,  184 ; 
street  railway  to  pay  one-third  of 
cost  of  improvement,  Chicago, 
144 ;  street  railway  strip  defined, 
145,  146,  148;  repair  of,  Pitts- 
burgh, 215,  216,  217,  218;  street 
railway  must  adjust  tracks  to 
grade,  218 ;  not  to  be  obstructed, 
Rochester,  225,  226;  paving  obli- 
gations. South  Bend,  230 ;  Nash- 
ville, 231 ;  width  of,  prescribed, 
Connecticut,    236 ;    cost   of   widen- 


ing, Dist.  of  Columbia,  244,  245 ; 
street  railway  strip  defined,  Bos- 
ton, 250,  251 ;  obligation  of  com- 
pany for  care  of,  254-255 ;  com- 
pany to  help  pay  for  widening, 
New  Bedford,  257 ;  conductors 
should  announce  names  of,  Des 
Moines,  269-270 ;  unauthorized 
construction  In,  276 ;  must  not 
be  obstructed  by  freight  cars,  278 ; 
tracks  must  be  adjusted  to  grade 
of,  Minneapolis,  290 ;  not  more 
than  five  blocks  to  be  disturbed  at 
once,  Topeka,  298-299 ;  adjust- 
ment of  tracks  to  grade,  299  ;  pay- 
ments from  street  railway  to  be 
used  for  highways  and  parks, 
Baltimore,  309,  310 ;  Denver,  324 ; 
company  to  acquire  turnpike  and 
donate  it  to  city,  Cincinnati,  331 ; 
conductor  must  announce  names 
of,  Detroit,  354  ;  company  to  noti- 
fy city  of  defects  In  pavement, 
355-356 ;  written  permission  re- 
quired for  opening,  Milwaukee, 
384 ;  city  does  not  guarantee,  as 
established,  Seattle,  388 ;  to  be 
restored  at  expiration  of  fran- 
chise, 390 ;  compensation  to  be 
spent  on  improvement  of,  Dallas, 
402 ;  ears  not  to  stand  on  dead 
track,  Tacoma,  412 ;  elevated  rail- 
ways in,  433 ;  payments  from  ele- 
vated to  be  spent  on  improve- 
ments of.  New  York  City,  436 ; 
not  to  be  used  as  rights  of  way, 
Chicago,  468 ;  subway  construc- 
tion must  not  close,  Boston,  495 ; 
Cambridge,  507 ;  surface  to  be 
disturbed  as  little  as  possible, 
Philadelphia,  543  ;  Cleveland,  545- 
547 ;  permits  required  for  opening, 
547 ;  company  to  park  a  portion 
of,  Baltimore,  568-569 ;  viaduct 
to  be  adjusted  to  changes  in 
grade,  Kansas  City,  Mo.,  605 ;  to 
pass  through  station,  Washington, 
617  ;  to  be  vacated,  617-618  ;  New 
York  Central  tracks  in,  621 ;  use 
of  sub-surface  by  New  York  Cen- 
tral, 622 ;  sale  of  portions  of,  to 
Pennsylvania  railroad,  627 ;  sur- 
face of,  to  be  disturbed  as  little  as 
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possible,  628 ;  closed  to  furnish 
railroad  yards,  629  ;  provision  for 
opening  new  streets  across  right 
of  way,  New  York  Connecting 
Railroad,  632-633 ;  crossings  of, 
and  closing  of,  Memphis  terminal, 
636-637 ;  cars  allowed  to  stand 
in,  for  loading  and  unloading, 
Newport,  Ky.,  638 ;  opening  of 
new,  Kansas  City,  Mo.,  641 ;  divi- 
sion of  expense  of  changing  grade, 
Milwaukee,  661-662 ;  vacation  of, 
671 ;  cost  of  improvements  paid 
hy  street  railways  to  he  included 
in  appraisal,  793 ;  relation  of 
public  utilities  to  the  streets, 
806-807.  See  Fixtures  in  the 
streets.  Grade  crossings.  Grades, 
Paving  obligations.  Repair,  Snow 
removal,  Street  cleaning.  Super- 
vision. 

Strength :  of  elevated  structure, 
Chicago,   473. 

Strikes :  delays  caused  by,  not  to 
be  counted,  Kansas  City,  Mo., 
322.  Bee  Arbitration,  Delay,  Em- 
ployees,  Labor. 

Subsidies :   to   railroads,   3. 

Subsurface.  See  Underground  con- 
struction. 

Suburban  street  railway  lines : 
right  to  purchase,  Cleveland,  185, 
188-190 ;  receipts  from,  ■  Kansas 
City,  Mo.,  312 ;  cars  to  be  manned 
by  city  crews,  318  ;  later  included 
within  city  limits,  Indianapolis, 
370 ;  Seattle,  392  ;  defined,  Spring- 
field, III.,  590.  See  Interurhan 
railways. 

Subways :  provision  for,  Chicago, 
160 ;  construction  in  Boston,  252  ; 
locations  in  Cambridge,  463-464 ; 
Passenger  Subway  and  Freight 
Tunnel  Franchises,  chap,  xxxiii, 
488-544 ;  of  Kansas  City,  Mo., 
terminal  company,  640,  641,  643 ; 
relation  of  gross  receipts  to 
capital  value.  New  York  City, 
799.  See  Rapid  transit,  Tun- 
nels. 

Suffrage ;  referendum  includes 
women  taxpayers,  Michigan,  702, 
712 ;      limitation      to      taxpayers, 


Denver,  720-722.  See  Initiative, 
Referendum. 

Sunday  operation  of  street  cars :  for- 
bidden, Brooklyn,  115 ;  Philadel- 
phia, 198 ;  Baltimore,  307. 

Superintendence :     charge     for,     791. 

Supervising  engineers.  See  Engin- 
eers. 

Supervision :  of  street  railway  busi- 
ness, 94-95 ;  by  street  commis- 
sioner. New  York  City,  106 ;  by 
board  of  engineers,  Chicago,  153- 
154,  166-168;  by  city  street  rail- 
road commissioner,  Cleveland, 
173-174 ;  of  electric  street  rail- 
way, Pittsburgh,  220 ;  of  laying 
of  tracks,  by  city  engineer,  Balti- 
more, 307 ;  of  construction  and 
repair  work,  Cincinnati,  326 ;  of 
restoration  of  pavements,  Detroit, 
352-353  ;  of  construction  of  tracks, 
353 ;  of  repair  done  by  company, 
Columbus,  364 ;  of  construction 
work,  Jacksonville,  407;  company 
must  pay  for,  Chicago,  471 ;  by 
commissioner  of  public  works, 
537 ;  of  interurban  lines,  by  state, 
554  ;  by  city  engineer,  rolling  road 
construction,  Cleveland,  612 ;  of 
construction  of  street  subways, 
660 ;  of  laying  of  spur  tracks,  De- 
troit, 669 ;  Supervision  of  Local 
Public  Utilities  by  State  Commis- 
sions, chap,  xli,  732-745,  Local 
Utility  Departments,  Franchise 
Bureaus  and  Special  Experts, 
chap,   xlii,  746-763. 

Supplementary  sources  of  income : 
of  street  railways,  80-85.  Sea 
Advertising,  Auxiliary  enter- 
prises. Newspapers,  Transporta- 
tion. 

Surplus :  use  of  street  railway,  80, 
93-94 ;  division  of,  Chicago, 
142 ;  earnings,  Cleveland,  182. 
See  Dividends,  Extensions,  Prof- 
its. 

Switching :  provisions  for,  Memphis, 
565,  566 ;  interurhan  facilities, 
Portland,  Ore.,  577,  579 ;  ter- 
minal, Kansas  City,  Mo.,  646-647. 
See  Spur  tracks.  Terminal  facil- 
ities. 
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Tacoma  :  street  railway  franchise, 
410-412. 

Taxation :  of  street  railways  In 
Dlst.  of  Columbia,  242;  Des 
Moines,  272 ;  street  railway  prop- 
erty not  exempt  from  general 
taxation,  Richmond,  Va.,  347, 
348 ;  complexity  of,  Detroit,  359 ; 
personal  property  exempt,  361 ; 
yearly  fixed  payments  in  lieu  of 
special  taxes,  Indianapolis,  377 ; 
elevated,  Boston,  458,  459,  461 ; 
compensation  for  franchise  not  to 
affect  general  taxation,  Indian- 
apolis, 584 ;  exemption  from,  dur- 
ing construction,  Newport,  Ky., 
603 ;  of  union  station,  Washing- 
ton, 618 ;  of  Boston  tunnel,  635  ; 
of  utility  corporations  under 
state  laws,  709 ;  to  pay  for  utility 
plant,  769 ;  of  public  utility  prop- 
erties, chap,  xliv,  771-779.  See 
Car  licenses.  Gross  receipts, 
Taxes. 

Taxes :  commutation,  in  lieu  of 
street  cleaning,  69 ;  street  rail- 
way, 90,  97 ;  excise,  by  Federal 
government,  116;  Brooklyn  street 
railway,  117 ;  special  franchise. 
New  York  City,  128-129,  130; 
Chicago  street  railway  settlement, 
155;  Cleveland,  181,  189;  Phila- 
delphia, 198,  204 ;  on  dividends. 
Pittsburgh,  214-217,  218;  gross 
receipts  and  ad  valorem,  Nash- 
ville, 233 ;  on  property  of  street 
railways,  Dist.  of  Columbia,  243, 
244,  249 ;  uniform  on  all  com- 
panies, Boston,  253 ;  in  Massa- 
chusetts, 254,  255,  263-265;  pro- 
visions for,  New  Bedford,  257- 
258 ;  upon  net  receipts,  Des 
Moines,  269,  377 ;  on  gross  re- 
ceipts, Rhode  Island,  283 ;  in 
Providence,  284-285,  286-287;  in 
Kansas  City,  Mc,  312-313;  on 
gross  receipts,  Detroit,  351 ;  on 
real  estate  and  personal  property, 
355 ;  of  Brooklyn  elevated  road, 
449 ;  of  Chicago  elevated,  483 ; 
of  New  York  subway,  520,  522 ; 
included  in  cost  of  subway,  522 ; 
on  interurbau  roads,  Boulder,  567 ; 


various  cities,  568 ;  on  ferries, 
California,  686.  See  Car  licenses. 
Gross  receipts.   Taxation. 

Taxpayers :  interest  of,  in  compensa- 
tion for  franchises,  307 ;  elector- 
ate limited  to,  Denver,  722.  See 
Suffrage. 

Tayler,  Judge  Robert  W. :  part 
taken  In  Cleveland  settlement, 
172,  191 ;   on  going  value,  795. 

Telegraph  lines  :  may  be  attached  to 
elevated  structure,  Philadelphia, 
454. 

Telephone :  rates  lowered  In  Los 
Angeles,   748. 

Terminal  facilities :  secured  by  joint 
use  of  tracks,  43 ;  for  freight,  83- 
85 ;  on  bridge.  New  York  City, 
130 ;  local  monopoly  not  to  pre- 
vent granting,  258 ;  for  suburban 
and  interurban  companies,  Indian- 
apolis, 378  ;  terminal  station,  380  ; 
municipal  ownership  of,  553 ;  of 
interurban  lines,  554 ;  Kalamazoo, 
574-575 ;  Toledo,  576 ;  Indian- 
apolis, 580 ;  union  station  ter- 
minal, Springfield,  111.,  590-591 ; 
Railroad  Terminal,  Spur  Track, 
Dock  and  Market  Franchises, 
chap,  xxxvi,  614-677.  See  Docks, 
Markets,  Spur  tracks,  Stations, 
Yards. 

Territory  Included  In  .  franchise 
grants :  Chicago,  143,  145  ;  Phila- 
delphia, 199 ;  South  Bend,  228 ; 
Des  Moines,  267,  270,  279 ;  Min- 
neapolis, 288  ;  St.  Paul,  292  ;  To- 
peka,  298 ;  Wichita,  301 ;  Wil- 
mington, Del.,  303 ;  city  limits, 
present  or  future,  Kansas  City, 
Mo.,  312  ;  any  street,  Dallas,  401 ; 
Memphis,  409 ;  routes  described 
by  metes  and  bounds.  Wheeling, 
428;   Nashville,   651. 

Through  routing :  discussion  of,  53, 
54.    See  Routes. 

Tickets.  See  Fares,  Rates,  Reduced 
ra  tes. 

Time  limit ;  for  constructing  ele- 
vated road,  New  York  City,  440, 
442  ;  Brooklyn,  447  ;  Philadelphia, 
452-4."i3,  454,  45.") ;  Boston,  462, 
463;   Chicago,   468,   469,   472,   477, 
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479 ;   McAdoo    tunnels,    New   York 
City,    528 ;    freight    tunnels,    Chi- 
cago,   540 ;    subway,    Philadelphia, 
543  ;  Cleveland  subways,  547-548 
Interurban    road.    Salt    Lake    City, 
560-561 ;     Portland,     Ore.,      578 
passenger    terminal,     Indianapolis 
580 ;  line  to  outside  point,  Colum 
bus,   586 ;   bridge,   St.   Louis,   596 
New    York    and    Brooklyn    bridge, 
600-601 ;     Hudson     river     bridge 
602 ;    Ohio    river    bridge    at    New- 
port',   Ky.,    603 ;    bridge    and    via- 
duct   between    the    Kansas    Cities, 
606 ;  rolling  road,  Cleveland,  613 
union    station,    Washington,    618 
for    securing    consents     and     con- 
structing,    Pennsylvania     tunnels 
New    York    City,     627 ;     for    con^ 
struction,     Richmond,     Va.,     638 
Kansas    City,    Mo.,    station,    640 
track     elevation,     Chicago,     660 
spur    tracks,    Los    Angeles,    668 
Toledo,   673.     See   Construction. 

Time  table.  See  Headway,  Sched 
ules. 

Toilet  rooms.  Bee  Public  comfort 
stations.   Water   closets. 

Toledo :  Interurban  franchise,  576  ; 
spur   track  grants,   673. 

Toll  gates :  distance  apart.  New 
York,  610. 

Tolls :  payment  on  cars.  New  York 
City,  130 ;  Boston  subway,  497- 
498,  501,  502,  503-504;  on  Mis- 
sissippi river  bridge,  may  be  pre- 
scribed by  Secretary  of  War,  596 ; 
on  Gowannes  bridge,  597 ;  on  City 
Island  bridge,  599 ;  on  Brooklyn 
bridge,  600,  601 ;  on  Ohio  river 
bridges  at  Newport,  Ky.,  602-603  ; 
on  Kansas  City  bridge  and  via- 
duct; 605 ;  on  roads  now  in  New 
York  City,  608 ;  under  general 
turnpike  and  plankroad  laws  of 
New  York,  610-611 ;  rolling  road, 
Cleveland,  612.  See  Fares,  Rates, 
Reduced   rates. 

Topeka :   street  railways,   298-300. 

Trackage  rights ;  not  to  be  given 
without  city's  consent,  Indian- 
apolis, 584 ;  after  expiration  of 
local    franchise,    Springfield,    111., 


internrhan  road,  589 ;  on  Hudson 
river  bridge,  602.  See  Joint  use 
of  tracks. 

Track  elevation :  a  typical  ordin- 
ance, Chicago,  658-660.  See 
Grade   crossings.   Grades. 

Tracks :  city  may  require  shifting 
of,  47  ;  position  of,  in  street,  59- 
61 ;  foundations  for,  63,  66 ; 
gauge  of,  64 ;  foundations.  New 
York  City,  107 ;  laying  of,  Brook- 
lyn, 115 ;  on  Queensboro  bridge. 
New  York  City,  135 ;  provisions 
for,  Chicago,  143,  159 ;  removal 
of,  161 ;  change  from  single  to 
double,  165 ;  condition  of,  Pitts- 
burgh, 214  ;  foundations  for,  219  ; 
in  Rochester,  224 ;  companies 
must  adjust.  South  Bend,  231 ; 
control  of,  by  local  authorities, 
Connecticut,  236 ;  relocation  of, 
by  order  of  Congress,  Washington, 
241  ;  position  of,  242 ;  taxed  as 
real  estate,  242,  245 ;  double,  re- 
quired, 246 ;  regulation  of  use, 
247 ;  not  taxed  as  real  estate, 
248 ;  removal  ot,  required,  248 ; 
power  to  temove,  given  to  local 
authorities,  Boston,  250 ;  tax  dis- 
tributed among  cities  according  to 
mileage,  254-255 ;  subject  to  local 
regulation,  Massachusetts,  259 ; 
report  of  length  of,  265 ;  position 
in  street,  Des  Moines,  268,  271- 
272 ;  an  obstruction  to  general 
use  of  street,  276 ;  position  of, 
in  street.  Providence,  282 ;  to  be 
removed,  if  abandoned,  282 ;  loca- 
tion of,  regulated,  283 ;  may  be 
limited  to  one,  Minneapolis,  289 ; 
single  or  double,  St.  Paul,  292; 
to  be  approved  by  council,  294 ; 
single  or  double,  Topeka,  298 ; 
Wilmington,.  Del.,  303 ;  double, 
Baltimore,  307 ;  regulation  of, 
Kansas  City,  Mo.,  314 ;  loop 
owned  by  city,  315 ;  exclusive 
right  of  way  upon,  319 ;  company 
must  move,  to  permit  public  im- 
provements, 320 ;  to  be  removed, 
Cincinnati,  326 ;  disposal  of,  at 
expiration  of  franchises,  328,  331 ; 
local  authorities  to  designate  loca- 
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tion  of,  California,  333 ;  to  be 
laid  in  concrete  foundations, 
Richmond,  Va.,  346 ;  rearrange- 
ment of,  needed,  347 ;  space  be- 
tween, Detroit,  353 ;  obstructed 
b;  fire  department,  354 ;  miles  of, 
359 ;  new  construction  promised, 
361 ;  necessary  obstructions  of, 
Columbus,  364 ;  to  be  removed  at 
expiration  of  francbise,  369 ;  ex- 
pense of  relaying,  Indianapolis, 
377 ;  of  Seattle,  391 ;  of  Los  An- 
geles, 396 ;  construction  work  to 
be  under  supervision  of  city, 
Jacksonville,  407 ;  dead  track  and 
street  obstruction  not  allowed, 
Taeoma,  412,  position  of  double 
tracks,  412 ;  in  Buffalo,  418-^19  ; 
of  elevated  railway.  New  York 
City,  434,  442-443,  446;  Brook- 
lyn, 447 ;  Philadelphia,  455 ; 
double,  462 ;  miles  of  elevated, 
Chicago,  464 ;  only  two  allowed  in 
alley,  469 ;  additional,  475 ;  two 
or  more,  478 ;  on  loop,  481 ;  com- 
pany required  to  elevate,  487 ;  un- 
necessary, to  be  removed,  Boston, 
496,  500;  of  subway,  Philadelphia, 
542 ;  Cleveland,  545 ;  miles  of,  to 
be  constructed  per  year,  548 ; 
"  dead  track "  to  be  used  for 
standing  cars,  Indianapolis  Inter- 
nrban  lines,  582 ;  compensation 
per  lineal  foot  of  track,  freight 
railroad.  New  York  City,  634 ;  re- 
moval of  abandoned,  Kansas  City, 
Mo.,  642.  See  Abandoned  tracks, 
Abandonment,  Construction,  Foun- 
dations, Joint  use  of  tracks. 
Rails. 
Traffic :  development  of  street  rail- 
way, 23-25,  28 ;  regulation.  New 
York  City,  112 ;  congestion  of, 
Philadelphia,  194 ;  regulations, 
Pittsburgh,  219 ;  congestion  of, 
Boston,  251-252 ;  cars  to  have 
right  of  way,  Des  Moines,  271 ; 
watchmen  at  congested  or  danger- 
ous places,  Kansas  City,  317 ;  cars 
not  allowed  to  stand  in  street, 
Cincinnati,  328 ;  procession  not  to 
interfere  with  cars  ronning,  328 ; 
cars    may   stop   for   pnblic   proces- 


sions, Detroit,  354 ;  Cdhgestion, 
caused  by  workingmen's  tickets, 
362-363 ;  regulations,  Columbus, 
364—365 ;  regulations  in  Buffalo, 
420—421 ;  on  track  jointly  nsed, 
423 ;  congestion.  New  York  City, 
515 ;  local,  defined,  530,  626,  633  ; 
congestion,  Cleveland,  545 ;  regula- 
tion, Springfield,  111.,  588 ;  to  be 
maintained  during  construction  of 
terminal.  New  York  City,  623 ;  lo- 
cal 'traffic  on  through  lines  forbid- 
den, 626,  633 ;  on  streets  across 
railroad  right  of  way,  632. 

Trailers :  in  Rochester,  225 ;  Minne- 
apolis, 291 ;  Columbus,  367 ;  on 
interurban  roads,  Detroit,  562 ; 
Salt  Lake  City,  564 ;  South  Bend, 
565;  Springfield,  111.,  587.  Bee 
Cars,   Traffic,    Transportation. 

Transfers :  statistics  of,  23 ;  city 
should  make  provision  for,  35,  39 ; 
street  railway,  Chicago,  163—164 ; 
Cleveland,  177-179 ;  Pittsburgh, 
214;  South  Bend,  228;  Washing- 
ton, 249 ;  from  surface  to  ele- 
vated, Boston,  254 ;  on  reduced 
rate  tickets.  New  Bedford,  257 ;  in 
Providence,  286,  287-288;  Minne- 
apolis, 291;  St.  Paul,  293,  294; 
Topeka,  299 ;  Wichita,  302 ;  charge 
for,  Baltimore,  309 ;  on  lines  In 
two  states,  Kansas  City,  Mo.,  316 ; 
Denver,  324  ;  Cincinnati,  329,  330 ; 
San  Francisco,  339-340;  Rich- 
mond, Va.,  344,  346;  Detroit,  354- 
355 ;  to  other  lines,  356 ;  provis- 
ions of  Codd-Hutcbins  ordinance, 
Detroit,  361 ;  Columbus,  369,  370 ; 
Indianapolis,  372 ;  Milwaukee, 
383 ;  list  of  transfer  points,  to  be 
filed  with  city,  384 ;  Seattle,  389- 
390 ;  391-  392 ;  basis  of  settle-, 
ment  for,  between  companies,  393, 
394 ;  Los  Angeles,  395 ;  Dallas, 
399,  403 ;  upon  connecting  lines, 
404 ;  universal,  405 ;  in  Memphis, 
409  ;  Taeoma,  411 ;  Trenton,  416 ; 
Buffalo,  425;  between  elevated  and 
surface  lines,  433 ;  New  York  City, 
438 ;  elevated  lines,  Boston,  458, 
461 ;  Chicago,  485 ;  subway,  with 
other  roads,  New  York  City,  520 ; 
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subways,  Cleveland,  546 ;  Inter- 
urban,  Kalamazoo,  556-557  ;  terms 
of  redemption  by  issuing  company, 
South  Bend,  558 ;  Columbus,  585  ; 
Springfield,  III.,  590,  591.  Bee  As- 
signment, Consolidation,  Fares, 
Lease,  Kates,  Reduced  rates. 

Transfer  stations :  provision  for, 
53-54 ;  in  Providence,  286 ;  Dal- 
las, 403.  Bee  Stations,  Waiting 
rooms. 

Transportation :  of  sweepings,  and 
materials  for  repair  of  tracks, 
Massachusetts,  261 ;  of  freight,  ex- 
press, etc.,  261 ;  Des  Moines,  268, 
270 ;  of  mail,  express  and  freight, 
277-278 ;  of  freight.  Providence, 
282 ;  regulation  of  rates  for,  Min- 
neapolis, 290 ;  of  express  and 
freight,  Topeka,  299-300 ;  freight, 
Wilmington,  Del.,  302 ;  Kansas 
City,  Mo.,  312 ;  regulation  of,  318 ; 
consent  of  council  required,  Rich- 
mond, Va.,  345 ;  Columbus,  367  ; 
Indianapolis,  379 ;  extra  fare  for 
bulky  baggage,  Saginaw,  386  ;  pas- 
sengers and  freight,  Seattle,  387, 
390,  391 ;  of  material  for  city  de- 
partments, Jacksonville,  408 ;  in 
Memphis,  408 ;  Tacoma,  410 ; 
freight  not  to  be  unloaded  in 
street,  412 ;  of  passengers,  mail 
and  freight,  Brooklyn  elevated, 
446;  Chicago,  467,  476,  483;  com- 
parison of  different  methods,  for 
passengers,  489 ;  subway,  New 
York  City,  513 ;  of  passengers,  ior- 
bidden,  telephone  and  freight  tun- 
nel, Chicago,  537-538 ;  on  inter- 
urban  lines,  554 ;  of  freight  over 
bridge,  St.  Louis,  Mo.,  558  ;  on  in- 
terurban  lines  into  Detroit,  562 ; 
freight,  Baltimore,  563 ;  baggage, 
mail  and  express,  St.  Louis,  563- 
564;  Salt  Lake  City,  564;  Port- 
land, Ore.,  578  ;  Indianapolis,  582  ; 
Columbus,  586;  Springfield,  111., 
587-588,  589 ;  of  persons  and 
property,  Pennsylvania  tunnels, 
New  York  City,  626.  Bee  Baggage, 
Express,  Freight,  Mail. 
Trenton :  street  railways  of,  412- 
417. 


Tri-Borough  Rapid  Transit'  Railroad, 
form  of  contract.  New  York  City, 
521-526. 

Troy :  regulation  of  cab  business, 
691. 

Tunnels :  New  York  City,  105 ;  must 
be  lighted,  513 ;  franchises  for, 
McAdoo  system,  527,  533 ;  umder 
Chicago  river,  533 ;  for  telephone 
wires  and  freight,  Chicago,  535- 
542 ;  to  connect  with  urban  ter- 
minals, 616 ;  of  New  York  Central, 
621 ;  of  Pennsylvania  railroad. 
New  York  City,  625-628;  level  of, 
below  street.  New  York  Connect- 
ing Railroad,  631 ;  terminal,  Bos- 
ton,  634-636.     Bee   Subways. 

Turnpikes,  plank  roads  and  special 
roads  or  speedways ;  plankroad  in 
Brooklyn,  118—119  ;  main  features 
of  franchises  for,  606 ;  legislative 
act  authorizing  bicycle  path  fran- 
chises, California,  607 ;  toll  roads 
in  New  York,  607-611. 

UNDBBGEOnND  Construction :  expense 
of  readjustment  to  be  borne  by 
company,  Dist.  of  Columbia,  245- 
246 ;  damage  by  electrolysis,  246  ; 
limit  of  time  for,  248 ;  under- 
ground electric  system  required  in 
city,  249 ;  company  must  protect, 
Columbus,  365 ;  relation  to  each 
other,  of  various  susburface  struc- 
tures, ButCalo,  421 ;  city  may  dis- 
turb tracks  for.  Wheeling,  429 ; 
for  supports  for  elevated  railways, 
New  York  City,  435,  438  ;  subject 
to  inspection,  Brooklyn  elevated, 
447 ;  must  be  restored  by  com- 
pany, Philadelphia,  455 ;  Boston, 
458 ;  Chicago,  472 ;  must  be  pro- 
tected during  subway  construc- 
tion. New  York  City,  529 ;  must 
be  readjusted  if  disturbed,  Phila- 
delphia, 543 ;  use  of,  not  to  be 
disturbed,  Cleveland,  545 ;  relo- 
cation of,  546 ;  company  responsi- 
ble for  damage,  Newport,  Ky., 
603 ;  changes  in,  at  expense  of 
company,  New  York  Central  rail- 
road, 622-623  ;  company  to  protect, 
during    construction    of     railroad. 
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628 ;  readjustment  of,  regulated, 
New  York  Connecting  Railroad, 
631 ;  under  vacated  streets  and 
rights  of  way,  Kansas  City,  Mo., 
639,  644 ;  changes,  in  separating 
grades,  Chicago,  659 ;  cost  of  re- 
adjusting, to  new  grade  of  street, 
Milwaukee,  661 ;  importance  of 
a  plan  for,  755-756.  See  Ob- 
structions, Safety  requirements, 
Streets. 

Union  labor ;  required  on  street  rail- 
way, Wheeling,  428 ;  on  Detroit 
interurban  cars,  563  ;  to  be  repre- 
sented on  utility  board,  Kansas 
City,  Mo.,  752.  See  Employees, 
Lahor. 

United  States  mall.     See  Mail. 

Valentine,  A.  L. :  supreintendent  of 
public  utilities,  Seattle,  on  hand- 
ling of  freight  by  street  railways, 
85 ;  on  public  utility  control, 
755-756. 

Valuation :  of  street  railway  prop- 
erty, 87-89 ;  revaluation,  New 
York  City,  127-128 ;  for  renewal 
of  franchise,  130 ;  Chicago,  158 ; 
fixed,  subways,  Cleveland,  549- 
550 ;  method  of  obtaining  rolling 
road,  Cleveland,  612-613 ;  of 
land  as  basis  for  rental,  New  York 
Ceneral  terminal,  623 ;  provisions 
for  determining,  Kansas  City,  Mo., 
terminal,  646.  See  Appraisal,  Ar- 
bitration, Purchase  price.  Revalu- 
ation. 

Vehicles :  Omnibus  and  Coach  Fran- 
chises,  chap,   xxxviii,   658-692. 

Ventilation :  of  street  cars,  56-57 ; 
Chicago,  162;  St.  Paul,  294;  Rich- 
mond, Va.,  345  ;  Indianapolis,  375  ; 
Buffalo,  425-426 ;  of  elevated  sta- 
tions and  cars,  Chicago,  474 ;  of 
suhways,  491 ;  Boston,  500 ;  New 
York,  513,  525;  Cleveland,  546. 
See  Sanitation. 

Vestibules :  on  street  ears,  96 ;  Pitts- 
burgh, 220 ;  Massachusetts  pro- 
vision for,  263 ;  Detroit,  353  ;  Buf- 
falo, 425 ;  on  Interurban  cars,  Salt 
Lake  City,  558.  See  Cars,  Equip- 
ment. 


Viaducts.  See  Bridges,  viaducts 
and  approaches. 

Vibration :  annoyance  from,  to  abut- 
ting property  owners.   12,  71. 

Voltage :    regulation   of,    742. 

Wages.     See  Employees,   Salaries. 

Waiting  rooms :  of  subways,  New 
York,  513,  525.  See  Stations, 
Transfer   stations. 

Waiver :  of  prior  franchise  rights, 
Indianapolis,    581. 

Wanamaker,  John :  offers  to  pay 
Philadelphia  for  franchise,  451. 

Washington,  D.  C. :  Union  passen- 
fer  station  of,  617-619.  See  Dis- 
trict of  Columbia. 

"  Water."     See  Overcapitalization. 

Water-closets :  subway  stations,  New 
York,  513 ;  on  trains,  to  be  closed, 
Seattle,  650.  See  Public  comfort 
stations. 

Water  supply:  regulation  of,  by 
state  commissions,   742. 

Weaver,  John :  mayor  of  Philadel- 
phia, on  rapid  transit  plan,  205- 
206. 

Wharves.     See  Docks.' 

Wheelguards.  See  Fenders,  Safety 
requirements. 

Wheeling:  street  railway  franchise, 
427-430. 

Wichita :  street  railway  franchise, 
301. 

Wilmington,  Del. :  street  railways, 
302-305. 

Wires:  overhead  trolley,  forbidden, 
Washington,  245 ;  city  council  may 
regulate.  Providence,  283 ;  coun- 
cil may  order  removal  of,  284 ; 
height  of,  above  rails,  Denver, 
324 ;  must  be  underground,  San 
Francisco,  340 ;  council  may  re- 
quire to  be  placed  underground, 
Columbus,  365  ;  in  Saginaw,  385  ; 
provisions  for  removing  buildings, 
Tacoma,  412 ;  of  city,  may  be  at- 
tached to  elevated  structure,  Chi- 
cago, 468 ;  must  be  placed  In  con- 
duits on  elevated  structure,  471, 
474 ;  pipes  and  conduits  may  be 
placed  in  subway,  Boston,  494  ;  to 
be   placed   underground,   Cleveland, 
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546 ;  United  States  may  maintain 

on    Mississippi    bridge,    595.      Bee 

Underground    construction. 
Wisconsin :    Indeterminate    francliise 

in,  240,  241. 
Woman  suflErage :  taxpayers  rote  on 

francliise  granting,   Michigan,  702, 

712. 
Woodruff,  Clinton  Rogers :  on  special 

legislation    in    Pennsylvania,    450. 
Worltingmen's    ticIietB :    street    rail- 


way, T7-78 ;  in  Detroit,  352,  362- 
363  ;  in  Milwaukee,  383 ;  in  Sagi- 
naw, 385-386.  See  Fares,  Bates, 
Reduced   rates. 

Yards  :  location  of,  Washington, 
617 ;  Pennsylvania  railroad.  New 
Yorlt  City,   628-629. 

ZONH  system  of  fares  on  street  rail- 
ways, 75.     See  Neutral  zone. 
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